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THE MADRAS HINDU REĻIGIOUS ENDOWMENTS.. 
BILL. 


While we fully agree that the administration of religious 
endowments in this part of the country is anything but satistac- ` 
tory, we are far from convinced that the present Bill is calcula- 
ted to effect any real improvement.. On the other hand, the 
assumptions underlying the Bill and the tendency of some:of 
its principal provisions make it impossible for us to congra- 
tulate ‘the Minister.in charge on the introducticn of such‘a‘ 
measure, We are indeed constrained to express our regret’ that 
a Hindu Minister should have thought fit to show so Jittle 
regard -to the sentiments of the Hindu community as the 
so calfed cypres provision in cl, 33 of the Bill exhibits, 


The causes for the present ills ‘seem to us to lie deeper and 
it is nothing but the faith in machinery characteristic of the 
modern mind that can lead one to expect much good from the 
present measure. It need hardly be pointed out that tio 
legislation can make people religious or moral but if any 
law.is at all to be productive of beneficial results it must 
rest On an appreciation of the realities of the situation 
and not on apriori assumptions. At-the outset we wish 
to make sone thing clear. There are it seems to us two 
ways of dealing with the subject—one to proceed merely on the 
principle of toleration or at best of some little sympathy for re- 
ligious institutions as though one is dealing with trade unions, 
criminal tribes and the like and the other, to proceed on a-basis 
of genuine appreciation of the true value of religious institutions, 
‘their place in the iife of the people and of the conviction born 
of faith that the highest of material benefits is as nothing com- 
pared to the service of.Goj even in the particular form, that 
‘these institutions represent. The Bill hardly leaves one in doubt 
as to which of these lines it adopts, If one thing more than 
another can be said to be characteristit of Hinduism, it is.its 
disdain for material pleasures and “comforts and we are. glad 
to'think that even yet this has not. altogether -become’a: thing: of 
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the past in this country. Whatever the notions of the minority 
steeped in utilitarian ideas of life may be, the majority of 
Hindus will be shocked to find that instead of endowing their 
cherished temples ın greater , abundance as their Sovereigns of 
old were wont to do itis seriously proposed to divert their 
“ funds for objects of material utility which are expected to be 
prometed by the expenditure of public funds. To the unsophi- 
sticated mind the proposal differs from confiscation pure and 
` straight only in the procedure adopted and it pains us to think 
that this should be the first fruit of the change of circumstances 
which m the opinion of the Minister in charge of the Bill has 
made a departure from the principle of religious neutrality possi- 
ble. We cannot refrain from uttering a note of warning that 
* in this land of many religions, where unfortunately the results 
of religious cleavage make themselves felt in ways and direc- 
,tions untold, an attempt by persons holding a certain view, to 
carry through (when in power) measures which deeply affect 
the religious feelings of other sections of people is% most 
dangerous step fraught with serious possibilities, 


The bill before us praceeds mainly on the footing that the 
present ills can be remedied by strengthening the Committees 
that were brought into existence by the Act of 1863. 
We are far from convinced that during the sixty years that 
these Committees have been in existence they have taken 
earnestly to their task. Itis easy enough to point to instances 
in which the Committees have been unable to carry out 
their resolutions effectively and have been dragged before 
courts by recalcitrant trustees, But if one will take the trouble 
of examining all these cases it will be found that the trustee 
has as often been in the right and the Committee in the wrong 
as vice versa. We mean no disparagement to any individual 
members when we say thatin many instances membership on 
these Committees has been sought, and obtained more asa 
matter of dignity or asa means to other ends than out of a 
real or serious interest in the admimistration of religious endow- 
ments, It may be instructive to start an enquiry as to what 
degree of knowledge many members of these Committees 
possess of the institutions under their charge and how many 
of them they bave at all visited. Again it seems to usa 
radical mistake to suppose that the finance. of the institution 
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is the only thing that matters and, that if steps are taken to 
prevent misappropriation by the trustees that by itself will 
ensure their proper administration. ‘What is really necessary, 
is that more attention. shguld be devoted by the public and by 
duly constituted authorities to see that the purposes for which 
these institutions exist are properly carried out. It is here that 
the educated Hindu of tuday exhibits an apathy, if not, con- 
tempt, which makes it impossible for-him to take any genuine 


Or serious concern in the administration of these endowments. - 


Further if the former law erred (as is assumed) by giving ruch 
too little power to the Committee, the present Bill clearly errs 
on the other side by putting it in the power of the Committee 
to interfere with.every detail of the internal administration of 
‘the temple and reducing the trustee to the position of a servant 
—and in many instances, it may be a paid servant—of the 
Committee, 


We are unable to believe that the mere fact that the Com- 
mittees are constituted on an elective basis goes to ensure their 
efficiency. Whatever value the people of this country may 
come to set on their political franchise, we see no reason to 
think that a franchise of the present kind is likely to be more 
valued in the future than in the past and the election system is 
not going to be particularly efficient. It is also well known 
that the submission of account to these Conimittees is little 
more than a farce and those who have hithertofore served on 
such Committees will themselves bear testimony to its ineffec- 
tiveness. lf there is to be a control over the trustee, it 
must be a control by residents of the locality itself who will be 
in daily touch with the affairs of the institution, This may no 
doubt give rise to constant friction and formation of parties 
but it is notorious that even the Committees are not free from 
such splits and it may be wiser ‘to reduce their numerical 
strength if they are to be of any use at all, 


The framers of the present bill have accepted the principle 
that the Government may interfere in the affairs of these endow- 
ments to the extent of sitting on appeal over the decisions of the 
Committees in several matters, We wuld much rather have it 
that the accounts of all religious endowments should be periodi- 
cally inspected and audited by a staff of responsible officers 
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under the control of the Government. [It seems to us neces- 
sary here to say a word about the true scope of the pringiple of 
religious neutrality so far a8 the Government is concerned. lt 
British Cofiris can decide disputes relating to our temples and: 
if the Revenue Officers of Government can deal with them just 
‘in: the way that they deal with other people where is the harm 
in the accounts of a temple being audited by a responsible 
officer sent down by the Accountant General’s office? The- 
‘principle of neutrality only involves that the State should not 
encourage one religion “more than another or attempt to intro- 
duce changes in religion or religious usages, In the first half of 
the last.century when many of our religious institutions were 
completely under the supervision of Government Officers it never 
seems to have been felt by the Hindus or Muhamadans concer- 
ned that there was any departure from the principle of neutra- 
lity in this sense. Ina way the present administration in India 
has in some measure violated that principle in so far as it 
maintains the established Church; but leaving that alone, iteseems 
to us shortsighted to insist that the state should have nothing to 
do with religious institutions in the country. Itis no doubt 
extremely important that the limits of state control should be 
clearly and carefully defined. But within such limits the state 
. must sooner or later make up its mind to regard these institutions 
as legitimate objects for etfective protection by its authority. 
On the other hand (not to speak of the cy pres provision in cl. 
33) the arrangement by-which it 1s sought to vest in the govern- 
ment the final authority (under cl. 22) over the Committee in 
respect of several important matters will be seen to involve.a 
clear breach of the principle of neutrality, when it is borne in 
mind that the Committee js given unlimited powers of control. 
over all temples. 


We therefore think thatit will be a better alternative to 
provide for a system of audit by responsible officers of Govern- 
ment asin the case of Local Boards*and Muncipalities. The 

mere provision that the accounts of all important religious 
endowments should be audited by certificated auditors is not 
likely to ensure sufficient continuity and strictness in the 
investigation, for. the ehoice of the auditor will rest with the 
trustee and it will be nothing unnatural if the auditor is not 
unduly hard on the person by whom he is Appointed, 
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If the Government really desire to place the affairs of our 
religious institutions on a sound footing it is ttle use to throw 
the responsibility upon these Committees. A really efficient 
and authoritative body analogous, to the old Charity" Commis 
sions in England or the Inam Commission in this country 
should be appointed with powers to enquire into the affairs of 
every important religious institution in the country, its resources 
and its usages and onthe results of such inquiry it must be 


authorised to draw up a dititam to which the trustees must - 


ordinarily be required to conform, Once such a prelimfnary 
step is taken there will be little difiiculy in any auditing, officer 
finding out whether the trustees have acted properly or not. 


The questtén of appointments and dismissals of trustees 
will then be the oùjy main function: remaining for the Com- 


mittee. And here again, we are obliged to say this: if in the. 
past these appointments have not always been guided purely: 


by corfgiderations as to the best interests of the institution, 
there is little likelihood of things. becoming better in the 
future. Even apart from this, the-desire to secure respectable 
persons has often led and must lead to the selection of persons 
who have neither the time nor “the serious inclination 
to take an active part in the administration of the institution, 
It. has not been sufficiently realised that among the duties of 
the trustees of such institutions there are many which can be 
satisfactorily discharged only by persons who are familiar with 
the details of the temple’s working and who are willing to 
attend to them at the risk of some personal inconvenience 
to themselves. The most essential requisite for the trusteeship in 
sucł cases is not material wealth or social status though they may 
have their own value, but a genuine love and respect for the insti- 
tution itself, Inthe present circumstances of the country this is 
more likely to be found amongst the humbler folk. But weare not 
on this account able to approve of the proposal in the Bill to intro- 
duce a system of salaried irustees, The acceptance of remunera- 
tion for such service ind\catgs anything but a love to serve the 
institution. Speaking frankly we must say that the introduction 
of the salaried system is bound to bring an enormous amount of 
corruption, place hunting’ subservien@e and the like and no 
respectable person would care to-have anything to do there- 
after with such institutions, It must also be mentioned that 
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very few of our temples have the means to pay anything like a. 
degent salary so as to attract persons who may be expected 
to be above „temptatioñ and corruption, The familiar 
designation by which trustees age known in this part 
of the country viz, Panchayats, itself indicates the best 
“mode of their selection. Instead of the circuitous process 
of electors voting for Committee members and the 
Committees appointing trustees, it will probably be much more 
‘satisfactory if the local residents and worshippers in a particular 
tempfe are empowered to elect its trustees. The removal of 
the trustee for mis-conduct will best be left to be dealt with by 
the regular courts. 
The Bill also errs in attempting to deal alike with two sets 
‘of institutions viz. temples and mutts, which in their origin as 
well as their functions are radically different. We quite share 
the regret at the failure of several Matadhipathies to be true to 
the principles and tenets of their order and indeed it is this 
lapse that has brought on all the mal-administration that*we so 
much hear about in the.case of mutts. Time was when it could 
have been more truly said-of these Matadhipathies than even of 
kings that they could do no wrong and it is the personality of the 
Matadhipathy rather than the mutt asan institution that prompted 
large benefactions in their favour, That is why it has been the 
long course of usage in these institutions to leave the Matadhipa- 
thies unfettered in the control of their affairs and this feature has 
been emphasised by virtue of the fact that the Matadhipathy is. 
generally the acharya i. e. not merely a revered teacher but the 
spiritual initiator whose sanctity no Hindu would like to see 
diminished, It is therefore highly inexpedient that the mutts 
should’be brought under the control of the ordinary Committees. 
So far as the legal aspect of the matter is concerned, the defect 
in the present state of things arises rather from the vagueness 
and uncertainty,of the substantive law relating to the position and 
powers of the heads of these institutions. It may however" be 
possible that by consultation with the disciples of the leading 
mutts of this part of the country some schemes for t he efficient 
administration of their secular affairs can be arrived at and 
such arrangements can then be placed on a legislative basis by 
way of special bills. ` i l 
We are aware that for some time past a feeling has been 
growing in some quarters that the resources of our mutts are 
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really -being wasted in some instances and may usefully be 
diverted to other public objects. Effect is sought to be giyen 
to this feeling by Clause 33, of the’ Bill which is made appli- 
cable both to mutts and temples., This provision has ‘already 
given rise to emphatic protests from many quarters and we 
agree that the attempt is not at all justifiable. It has been” 
pointed out by several critics in the press that the sqope of 
Cl. 33 is much wider than is warranted by the true limits of the 
cypres doctrine which it professes to apply. Having regard to ` 
the known objects of these institutions, there is an obvious con- 
tradiction between the reference to ‘ education medical relief, 
water supply, poor relief &c.’ in Cl, 33 Sub cl. (3) and the limi- 
tation in Sub cl. (5) that the courtshall as far as possible select 
such purposes as approximate most nearly to ‘ the original pur-' 
poses of the endowment.’ To take an obvious illustration, a 
temple ıs meant for Hindus, whereas the specified purposés 
will reasonably take in all classes. After the story of Henry 
VIIs’ doings -we have heard of no such diversion even in 
England. We must also express our apprehension that it 
will be a dangerous precedent ‘if:‘the legislature should 
embark on such a step, The legislature is in theory 
omnipotent and that is all the ‘greater reason why it 
should strictly and carefully observe certain  well-esta- 
blished principles of action. The position of religious 
institutions in the country has often been compared to 
that of wards, the sovereign as paréns patriae being their 
guardian. The guardian's position is one of trust and 
responsibility and not of power and privilege and it will iil 
behove the State to act like the Medizeval Sovereigns of Europe 
and utilise the opportunities afforded by such guardianship for 
the fulfilment of its own purposes and not for the advancement 
of the interests of the ward. Apart from this political objection 
it must also be mentioned that the cy-fres doctrine belongs 
more to the law of charifies than to that governing religious 
trusts, The course of English Law has been rather peculiar in 
that on account of histoticd accidents it has encouraged chari- 
table endowments more than religious enduwments and we 
cannot in the present instance derive much help from the insti- 
tutions of England. 

Looking at the’ matter also from a practical point of 
view, we think that in the case of most of our temples 
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there is hardly likely to be any substantial surplus. A temple 
like a household can be run on modest means or ona high 
scale according, as its resources permit and it is only those that 
have no real faith in temples, that wiji seriously maintain, that 
the scale af expenses in a temple can properly be so limited as 
* to admit of any appreciable surplus. No doubt in most temples 
there exist what is called the usual diltam but that is merely an 
attempt to regulate expenditure’ in accordance with the 
expected income. As is well-known most of the import- 
ant femples in this part of the country were’ built, endow- 
‘ed ang- patronised by the Rulers for the time being and 
-under the economic and materialistic influences of 
modern ‘life most of them are in chronic want. Even such of 
“them as are above want can well stand a substantial addition to 
.their.expenditure in the way of repairs, renovations, making of 
„jewels and so on and so long as these institutions exist such items 
of expenditure must also be regarded as proper and legitimate. 
A cypres arrangement is hardly worth while attempting unless 
„the surplus is likely to be substantial and permanent and bar- 
ring one or two places like Tirupathi or Rameswaram, we know 
of no temple that can boast of an income in excess of its 
normal requirements, And if the present Bill becomes law, 
what with the demand of contribution for the maintenance of 
the committee (cl. 30), for the payment of salaried trustees (cl. 
21 (3) and for the payment of expenses incurred by the local 
authorities (cl. 32) there will hardly be enough left for the 
barest needs of the temple. In any event, it will be much more 
satisfactory if special cases where any surplus is likely to be 
available are separately investigated and if necessary, made the 
. subject of special legislation as was done in the case of the Tiru- 
pathi educational institutions. As the clause now stands in the 
Bill it is likely to offer a strong temptation to local celebrities to 
attempt to earn cheap popularity by suggesting a diversion 
of temple funds to so called public purposes while they are at 
heart utterly indifferent if not hostile to the interests of the 
_temples themselves. The Commitfee and the trustee (may be, a 
paid trustee appointed by it) may agree between themselves (under 
ee A 29) as to what the dittam of expenditure for a particular 
temple shali be and if! ‘they concur in reporting to the court that 
that scale is adequate and the surplus available on that basis 
may be diverted, there i is little chance in these. -days ofa protest 
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from the public prevailing against such an apparently authorit- 
ative pronouncement,'especially if it also happens (as is most 
likely) to be supported by the local authority interested, ° 

“ The provision in cl.°32 for contribution being made ‘from 
temple funds towards the cdst. of sanitary arrangements. 
during festivals etc. is calculated to operate as a kind of pen- 
aliy and it will in all probability prove a heavy penalty fndeed. 
It is common knowledge that in most temples the really impor- 
tant festivals which attract crowds are,. conducted by Ublaya- 
kars and the performance of such festivals even ona grand scale 
by no means necessarily implies that the temple itself is rich. 
Nor is it a fact that the temple itself always receives any sub- 
stantial addition to its income from the pilgrims that throng to, 
be present on such occasions, The proposed contribution 
from the temple funds will therefore. really be a charge on the 
current revenues of the temple which: are already inadequate 
even te meet the expenseslof the daily worship therein. We 
believe the Government are aware that.there is already in the 
public mind a strong feeling that the.Goverment have wronged 
the temples by depriving them of their original sources of income 
(which would have expanded with the, course of prices and the 
enhancement of land revenue) and substituted a fixed money 
grant instead. Whatever the liberality of such grant might 
have been at the time it was made, theienormous rise in prices 
in later years has made it impossible for the ternple authorities 
to meet the normal wants of the temple from out of such sub- 
stituted income and the tendency of the present day is hardly 
calculated to increase their permanent income from other 


Sources, 


We fully share the prevalent feeling of despair and disgust 
at the sight of ruinous litigation arising out of party interests 
or sectarian dissensions in connection with our temples. But 
so long as human nature" continues to be what it is, we doubt 
the wisdom of transferring these disputes from the arena of the 
ordinary Courts to the Committees as seems to be contemplated 
by Cl. 34 Sub, cl. (g) and (h). We are afraid that the exclusion 
of the jurisdiction of Civil Courts will ondy multiply the occasions 
of resort to Criminal Courts and this no wellwisher of these 
institutions can desire, It is scarcely likely that the decisions 
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‘of anybody other thin ‘the’ duly constituted Courts will be 
accepted as doing justicé between the parties and an attemp! 
to settle these sectarian disputes:in this unsatisfactory manner 
is of no advantage but is fraught with danger, | p 


. We’ have “thus: far -dealt only with certain general 
features of the Bill and in the light of the considerations above 
adverted to we think that the Bill must undergo substantial 
modifications before it can be made acceptable to the large 
body+of Hindus who are vitally interested in the institutions 
that it proposes to deal with. | 
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COSTS IN CRIMINAL CASES. ; 


The Code of Criminal Procedure specially provides gor the 
award of costs in certain cases and impliedly in other cases. 
' Ss. 148 and 488 of the Code provide for the former class of 
cases and Ss. 344, 526 and 546 have been construi¢d-as autho- , 
rizing the Courts to award costs. In all'casés no ‘standard as 
been fixed in regard to payment of fees ‘to lawyers. A scale 
of fees has been fixed by the civil rules’ of-practice in regard to` 
civil “aases: but criminal courts deciding disputes under 
chapter 12 of the Code have been arbitrary. “Cases have come 
to my notice in which irrespective of the value of the property 
in disputg Courts have awarded costs as the bill of 
costs. filed by the Vakil who on, 
Counsel engaged at Rs. 1,000, fps pest 
penses and batta appears in af 





is the defeated party to pay N 
the successful party ? a hgé als 


vakil on the other side if an Pae IS ai by the 
defaultofa party. Such awards are hard and will be beyond 
all proportions to the importance of the trigK or thes () 
involved. 


In my opinion, the amount should je made to depend , 
on the person engaged by the party but on a definite scale the 
maximum being fixed, by the rules of:practice. The absence of 
a scale give room for arbitrary exercise of discretion by courts 
and the submission of ån finconscionable bill of costs by the 
party in whose favour an order for costs is made. The effect 
of such orders has been ruinous in many cases. This aspect 
has been forcibly pointed out by’ Justice Henderson in 2 Cri- 
minal Law Journal 408 in which he says “We desire to point 
out for the guidance of Magistrates that in our opinion addi- 
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tional costs incurred for extra fees and travelling and other 
expenses of a like nature incurred by reason of bringing plead- 
ers or counsel from a distance ought not to be allowed. Other- 
wise a rich party by the employment pn high fees, of pleaders 
or counsel from a distance mjght have the effect of preventing 
a poorer party from taking part in the proceedings lest he 
might in the case of an adverse finding have to pay an enormous 
bill of costs incurred by his opponents”. Hence it is a de- 
fect which must be remedied at a very early date. 

- This is all the more necessary when we find that in (Bausi 
Singh qnd others v. Syed Muhammada Akbar Ali Khan ) 12 
Cr. L. J. 376: 15 C. W. N. 811 the Calcutta High Court had 
decided that the High Court would not consider in revision if . 


_ the costs were excessive or deficient so long as the award was 


within the scope of the section and as the Magistrate would 
have full jurisdiction to pass the order. The only limitation 


‘prescribed seems to be that the order must give particulars as 


to how the Magistrate arrived at the figure. 14 C. W.N. 23. 
A. Who may order costs. 

S. 148 (3) lays down that the Magistrate passing a de- 
cision under Ss. 145, 146 and 147 may direct by whom such 
costs shall be paid. The successor of the magistrate who 
passed the order does not seem to possess the powers conferred 
under the section though there are some decisions which autho- 
rize the successor to assess the costs ordered by the predecessor 
who passed the decision. 

In I. L. R. 21 Cal. 609 the Calcutta High Court held 
that only the magistrate who passes the order under 
S. 145 can make an order as to costs under S.148 and that he 
can do so only at the time of passing his order under the former 
section. In 22 Cal. 384 it was held that if the magistrate 
who passes an order under S. 145 directs that one or other 
parties is to pay the costs the amount of costs may be assessed 


. by his successor and the same view was taken in I. L. R. 23 


Cal. 37. In I.L. R. 22 Cal. 387 it was held that an 
order as to costs should be made if at all when the order is 
passed under S. 145, but that an order as to costs by the same 
magistrate on a subsequent day cannot be said to have been 
made without jurisdiction The same view was taken in 


1. L. R. 24 Cal. 757 where Ghose and Wilkins, JJ. said that 


costs should not be ordered ‘and assessed by the magistrate 
after a long interval and without allowing-all the parties affect- 


ed an opportunity to appear and shew cause. 
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It will be seen that in all the cases mentioned the Calcutta 
Fligh Court took the view that it is only the Magistrate who 
passed the order under S. 145 who.can decide which party is 
to pay the costs though in two of them it was helt that the 
actual assessment of the amount inay be made by his successor. 

In Vaithinatha Thambiran v. M ayandi Chetty 4 Crl.° 
Law Journal 232: 29 M. 373 Justice Subramaniya Aiyar 
has held a different view. la ° 

A later decision of the Madras High Court (Subbiah 
Servai v. Chokkalinga Mudalirar) 27 M. L. J. 613 : 15 Gr. L. 
J. 676 quotes with approval the uniform decision of the Cal- 
cutta High Court discussed above and in that decision Justice 
Sadasiva Aiyar says that ‘Courts have always 
been in favour of that view of the law which would enable a. 
party who has got an order in his favour to obtain the fruits 
of that order and not in favour of highly technical objections ” 
. The Madras High Court has held that costs may be awarded 
even -by the High Court (Letters Patent appeal No. 88 of 
1908)" a ey 

The correct view seems to be that the Magistrate who 
passed the decision should also order the payment of costs as 
he alone can take into consideration the conduct of the parties, 
etc., which may not be ascertainable from the record. 


B. Costs when to be awarded. 


Usually the order for costs is made at the time the judg- 
ment ts delivered though the assessment as in civil cases may be 
made later. There is no decision which lays down that the 
order must necessarily be made at the time of delivery of 
judgment (12 Crl. L. J. 319). 

. An order for costs may be made within a reasonable time 
from the judgment, while the same Magistrate is sitting and 
when the parties are able to appear before him (12 Crl. L. J. 
376 : 11 1. C. 144). 

Delay in applying for costs will be a reasonable ground 
for refusal (24 Cal. 757: 4 Cr. L. J. 171). The order for 
costs should not be made without allowing all the parties 
affected an opportunity to show cause (28 Cal. 302). 


C. What costs to be paid and to whom. 


Ordinarily the successful party mfy be awarded his costs. 
Assessment of costs may be made even in favour of the legal 
representative of a party. (15 Cr L. J. 675). The only 
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costs which may be awarded are those incurred for witnesses 
or pleader’s fees or both. Damages cannot be paid as costs 

(32 Cal. 602). Expenses and extra fees cannot be included. 
(2 Crl.'L.'J. 408). Penalty for insufficient stamp duty cannot 
be included as is done in civil | cases (13 Cri. L. J. 297 and 14 
“Crl. L. J. 210). The High Court can interfere in revision 
if a Magistrate awards costs for purposes not mentioned in 
S. 148 (3) (13 Cr. L. J. 297) but the High Court.will not in- 
terfere under S. 435 (3) of the Crl. Pro. Code. with orders 
as toecosts (2. Cri. L. J. 408 & 17 Cri. L. J. 348) 

II., Section 488 of the Criminal Procedure Code. 


Authority for award of costs is found in S. 488 (8) and 
wide discretion is given to Magistrate and the only limitation 
.1s that it should be just :__what is just is as vague as it can be 
and some scale based on the amount awarded should be fixed in 
order to avoid exercise of discretion arbitrarily. 


ITI: Section 144 of the Criminal Procedure Code. 


Courts have held that the words “as it thinks fite’ em-. 
power Criminal Courts to allow costs of an adjournment (13 
Cri. L. J. 258, 28 Allahabad 207 and 20 Bombay L. R. 124) 
A complainant may be directed to pay the costs of an adjourn- ` 
ment if the adjournment was necessitated by his absence (20 
P. R. 1904) but costs could not be directed to be paid by an 
accused. (4 Cr. L. J.78). In this case the accused was absent 
(But see 28 Allahabad 207). 

IV. Section 526 of the Criminal Procedure Code. 

It was thought that Cl. 8 of S. 526 empowering Magis- 
trates to excercise powers of postponement or adjournment un- 
der S. 344 also empowered them to award costs : but it was 
held that an accused person should not be ordered to pay costs 
of adjournment (12 Crl. L. J. 274) 

V. Section 545 of the Criminal Procedure Code. 


Cl. 1 (a) of S. 545 enacts that the Magistrate may order 
the whole or any part of the fine to be applied in defraying ex- 
penses properly incurred in the prosecution. S. 31 of the 
Court Fees Act of 1870 makes it obligatory on a Magistrate 
to collect the Court Fees and pay the tomplainant. Medical 
Officer’s fees can be included as legitimate costs. (24 Madras 
305). It is doubtful if the section will authorise the Magis- 
trate previous to the delivery of judgment to call for the 
expenditure incurred by the prosecution to enable it to assess 
the same or to take ‘into consideration the amount 
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of expenditure incurred by the prosecution as the order 
for payment from the fine has to form part of the judgment 
and no question of a general order as to costs and assessment 
later on will arise. i . 


(RaoBahadur). K. S. Venkatarama Aiyar B. A. Negapatam. 


SUMMARY OF ENGLISH CASES. 

MATTHEY v. CURLING (1922) 2 A. C. 180. 
Landlord and tenant— Breach of covenant—Premises 
taken over by military authorities Suspension of rent —Pre- 


mises destroyed by fire__Lessee’s covenant to insure, repair 
and reinstate —Breach— Damages. 


A lease for a term in respect of a house and adjacent land 
contained interalia covenants by the lessee to keep the premises 
in repair, to insure against damage by fire and in the event of 
the demised buildings being destroyed by fire, to forthwith lay 
out the insurance moneys in reinstating the premises. During the 
currency of the lease and until its expiry by efluxion of time, 
the demised premises were taken possession of by the military 
authorities acting under the Defence of the Realm Regulations. 
A month before the end of the term, the premises were destroy- 
ed by fire and after the expiry of the term the lessor sued the 
lessee for the rent of the last quarter and for damages for 
breach of the aforesaid covenants. The lessee denied liability 
for rent on the ground that he had been evicted by title para- 
mount and for damages on the ground that the performance 
of the covenants had become impossible by reason of the occu- 
pation of the premises by the military authorities. Held 
that there was no eviction of the lessee by title paramount so 
as torsuspend the liability for rent and'the temporary occupation 
of the demised premises by the military authorities did not ex- 
cuse the lessee from performing his covenants under the lease. 


Per Lord Buckmaster. Eviction by title paramount 
means an eviction due to the fact that the lessor had no title 
to grant the term, and the paramount title is the title paramount 
to the lessor which destroys the effect of the grant, and with 
it the corresponding liability for payment of rent. Eviction 
by the lessor himself is with equal reason an answer to the 
claim upon the covenant for payment éf rent. 
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ADMIRALTY COMMISSIONERS v. S. S. VALERIA (1922) 2 
A. C. 242. | 


Damages Collision Chartered vessel Measure o f 
damages: , | 


Where a chartered vessel earning freight by carriage of 
cargo is damaged as the result of a collision with another ship 
for which the latter alone is responsible and in consequence, 
the former vessel is detained for a week for repairs, the 
measure of damages is the amount of the freight which but 
for the collision, the ship would have earned during the period 
of detention and the working expenses. The charterer is not 
limited to the actual out of pocket expenses including the cost 
of the hire of the ship during the period of detention. 


ATLANTIC SHIPPING AND TRADING Co. v. Lours DREY- 
' FUs & Co. (1922) 2 A. C. 250. 


Contract_Construction_Shipping—Charter ` ‘party 
Arbitration clause Jurisdiction of Court ousted Validity of 
the clause__Damage caused by unseaworthiness of the vessel. 
Suit for damages if barred by existence of arbitration clause. 


In considering a ship-owner’s general liability in respect of 
damage due to the ship’s unseaworthiness, it must be noted that 
underlying the whole contract of affreightment there is an im- 
plied condition upon the operation of the usual exceptions from 
liability_namely, that the shipowners shall have provided a 
seaworthy ship. If they have, the exceptions apply and re- 
lieve them ; if they have not, and damage results in consequence 
of the unseaworthiness, the exceptions are construed as not 
being applicable for the shipowner’s protection in such a tase. 
This principle of construction has not been confined to excepted 
causes of loss; it has been extended -to provisions which 
limit the amount to be paid in satisfaction of the loss, for these 
equally, though in another way, limit protanto the shipowner’s 
liability. ` 

A charterparty provided for ethe- reference of all disputes 
under the contract to the final arbitrament of two arbitrators, 
one to be appointed by each party, and concluded with this 
clause : “ Any claim, must be made in writing and claimant’s 
arbitrator appointed within three months of final discharge and 
where the provision is nat complied with the claim shall be 
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deemed to be waived and absolutely barred.” Held ona con- 
truction: of the clause in the charterparty (1) that it was not 
void as ousting the jurisdiction of thescivil courts ; (2) that its 
effect was merely to constitute the fulfilment of the conuitions 
therein specified an essential part of the claimant’s cause of 
action ; and (3) that the clause did not apply to a case where ° 
damages were claimed on the basis that the ship was unsea- 
worthy at the inception of the voyage. 

Per Lord Dunedin. In commercial cases it is of the high- 
est importance that authority should not be disturbed and if 
the Court finds that a certain doctrine has been laid down in 
former cases and presumably acted on in the framing of other 
contracts the Court will not-be disposed to alter that doctrine 
unless it is shown to be clearly wrong. 


London & NorTH WESTERN RAILWAY o v. eee 
(1922) 2 A. C. 263. 

Railway. Carriage of AI WA WA 
Liability__Risknote—__Deviation from agreed transit__Effect.. 


Where a Railway Company seeks to protect, itself from 
liability of the negligence of its servants by exceptions of a far 
reaching. character it must do so in clear and unambiguous 
language, language which will convey to persons of ordinary 
understanding that it is reserving to itself a-freedom from liabi- 
lity, save in the particular cases indicated,. for anything that 
may happen to the goods oe to it to be force to .any 
named destination. 

Observations on the meaning of the me ‘ misconvey- 
ance.’ in a risk-note. 

-Where there is an exemption clause in a contract for car- 
riage of goods protecting a railway company from liability for 
loss or damage during transit by an agreed route, the moment 
there is a deviation from thé agreed route the protecting clause 
ceases to be operative and'the railway company is liable like 
every other carrier. + 

(1920) IK. B. 192 affirmed. 


Percy v. GLASGOW CORPORATION (1922) 2 A. C, 299. 
© Tort Master and servant— Tort committed by. servant 
Of corporation in the course of duty Liability. 
-< :Where a power to detain passengers till liberation in a 
‘due course of law is conferred by an Act of Parliament or +a 
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bye-law made thereunder, upon a Tramway Corporation 
through its servants and officers, the Corporation is liable for 
a mistaken exercise of that power on the part of its servants 
or officers. 


SISTERS OF CHARITY OF ROCKINGHAM v. Tae KING. 
(1922) 2 A. C. 315. 

- Land Agu AA AA of—Injury 
to property__Land Clauses Act, S. 68—Canadian Law. 


| Compensation claims are statutory and depend on statu- 
tory provisions. No owner of lands expropriated by statute 
for public purposes 1s entitled to compensation, either for, the 
value of the land taken, or for damage, on the ground that his 

“land is injuriously affected unless he can establish a statutory 
right. 

. Where damage is occasioned to a proprietor A. by what 
is done upon other land which has been compulsorily acquired 
by the Crown from another proprietor B., such damage would 
not have been actionable as against B. the original proprietor 
and could not be taken into: account in awarding compensation 
toA. Where however the mischief is from A: himself he is 
entitled to compensation for injury done to his other lands in 
addition to the value of the lands acquired. It is a matter of 
difficulty to assess the amount of compensation where the mis- . 
chief complained of arises, not only on land which had been 
taken from the claimant but also on land over which he had no 
ownership claim. In awarding compensation regard must be 
had not merely to the actual user of the land acquired at the 
time when the compensation case is heard but also to such pros- 
péctive or contemplated legal user as may injuriously affect 
other lands of the claimant. 


‘MAcEDO v. BEATRICE STROUD (1922) 2 A. C. 330. 
Deed__Execution__V hat constitutes Delivery N, eces- 
sity for Trinidad Imperfect gift—Completion by Court. 


No particular technical form*of words or acts is necessary 
to render an instrument the deed of the party wro has executed 
it. For as soon as there are acts or words showing that it is 
intended to be executed as.his deed that is sufficient. The 
‘usual way of showing that is formal delivery but any other 

words or. acts that sufficiently show that it was intended to be . 
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t 

‘finally executed will do as well. A deed may be validly exe- 
‘cuted,.evén though it remains in the custody of the person who 
‘made it or his agent. At the same time a deed may be deli- 
vered on a condition that it is not to be operative’ until, some 
event happens or some condition is performed. In such a 
case it is until then an escrow only. . : 

A Court of équity will not compel perfection of an im- 
‘perfect gift or voluntary transfer. © Where however there is 
in terms a declaration of trust, a Court of equity might 
compel’ the trustee to carry out the trust, which would have 
been binding on him even if voluntary. | | 


JOTTINGS AND CUTTINGS. 


Lawyer and Governor-General. Y et another striking 
proof of the increasing part which lawyers take in public aftairs 
is afforded by the appointment of Mr. T. M. Healy, K. Cy 
as Governor-General of the Irish Free State. The only ap- 
pointment of its kind comparable in its interest for the legal 
world was the appointment of Lord Reading as Viceroy of 
India rather less than two years ago. Mr. Healy, whose 
'high position as a Parliamentarian: in- the old days of the 
Nationalist Party was warmly recognised even by those most 
stoutly opposed to him, enjoys the distinction of being a K: C. 
6n both sides of the Irish Channel. ` Called to the English 
Bar at Gray’s Inn in 1903—some twenty years after he be- 
lame qualified to practice at the Irish Bar he became a ' leader ’ 
here in 1910, and‘before the more recent troubles in his native 
country was frequently engaged in the Common Law Courts. 
It augurs well for his success as the first Governor-General 
‘of the Irish Free State that, although he was apt sometimes to 
be passionate. and vitriolic in.the House of. Commons, yet in 
his forensic work in the English Courts his considerable gifts 
as an advocate were always accompanied by a judicial sense of 
moderation and fairness. He will have. the cordial good 
wishes of all his fellow members of the English Bar in the per- 
formance of the important and, difficult duties of the high office 
which. he has so fittingly been chosen.to fill. 


: l fe 7 ‘The Law Journal, 
-© The Irish Free State and the Lat&.—What makes the ap- 
pointment of an experienced lawyer as Governor-General ‘of 
the Irish Free State all the more-welcome:is that the success 

J—3 
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of the new Constitution must necessarily depend to a very 
large extent upon the due observance of legal principles. It 
is important to notice thatethe existing law, until it be replaced 
or amehdéd, and the jurisdiction of the existing Courts, until 
other tribunals be established, are to remain in force. Art. 73 
“provides : | 

Subject to this constitution and to the extent to which they are not inconsis- 
tent therewith, the laws in force in the Irish Free State (Saorstat Eireann) at the 
date of the coming into operation of the Constitution shall continue to be of 
full force and effect until the same or any of them shall have been repealed 
or amended by enactments of the Oireachtas. 2 
Equally’important is Article 75, which not only provides 
for the continuance of the existing Courts, but also preserves 
the present legal administration, and safeguards the position 
‘of the judges : 

Until Courts have been established for the Irish Free State (Saorstat 
Eireann) in accordance with this Constitution, the Supreme Court of Judicature, 
County Courts, Courts of Quarter Sessions and Courts of Summary Jurisdiction, 
ag at present existing, shall for the time being continue to exercise fhe same 
jurisdiction as heretofore, and any judge or justice, being a member of any such 
Court, holding office at the time when this constitution comes into operation, shall 
for the time being continue to be a member thereof and hold office at the time 
by the like tenure and upon the like terms as heretofore, unless in the case of 
a judge of the Supreme Court or of a County Court, he signifies to the Repre- 
sentative of the Crown his desire to resign. l 
It is the proud boast of lawyers in all parts of the King’s 
Dominions that the Common Law is one of the strongest 
liks of the Empire, ahd it may reasonably be expected that in 
Ireland, as in all other portions of the Empire, its great tradi- 
tions will be maintained. 

Ibid. 

Lord Chancellors and Earldoms... Lord Birkenhead, in 
becoming an Earl, has achieved a distinction which compara- 
tively few of his predecessors on the Woolsack have attained. 
The only ex-Lord Chancellor with whom he shares the distinc- 
tion is Lord Loreburn, upon whom an Earldom was conferred 
on the occasion of the Coronation of the King in IQII. 
Eldon, Cottenham, Cairns, Selborne, and Halsbury are the 
only other occupants of the Woolsack during the past hundred 
years who have been made Earls. Lord Eldon was created 
an Earl at the Coronation of George IV in 1821, whilst he 
was enjoying his second period of office as Lord Chancellor 
which endured for twenty years, Lord Cottenham received 
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his Earldom upon his retirement in 1850. Lord Cairns, ori- 
ginally, raised to the peerage whilst he was a Lord Justice, was 
advanced to an Earldom in 1878,.when his second term’ of 
office as Lord Chancellor had. lasted four years. Lord Sel- 
borne was created an Earl on the occasion of the opening of 
the Royal Courts of Justice by Queen Victoria in 1882, when. 
he, too, was in his second period of office. Lord Halsbury 
was in his third Chancellorship when, in 1898—thirteefi years 
after he had been first appointed to his high offce—an Earl- 
dom was bestowed upon him. Yet another fresh record,,then, 
has been created by Lord Birkenhead in becoming an Earl 
after only four years’ service as Lord Chancellor. ” Other 
famous occupants of the woolsack, though some were hardly 
less conspicuous than Lord Birkenhead in political life, never 
left the ranks of the Barons. To Brougham, Lyndhurst,’ 
Truro, St. Leonards, Campbell, Westbury, Cranworth, Chelms- 
ford, Hatherley and Herschell to name the other Lord 
Chancellors of the Victorian Era__no further advance in the 
peerafe was ever given. 


e Ibid, 


i * % 

The Quincentenary of Lincoln’s .Inn.—Lincoln’s Inn 
worthily began its series of celebrations of the five hundredth 
anniversary of its foundation by an impressive service in the 
Chapel on Tuesday afternoon. ‘The King, who isa Bencher 
of the Inn, was present, accompanied by the Queen, thus asse- 
ciating himself, as ‘the fountain of English justice,’ with an 
occasion which has a deep interest, not merely for the members 
‘of Lincoln’s Inn, but for the profession as a whole. For the 
whole nation, indeed, the occasion has its significance, as the 
‘Archbishop of Canterbury in his striking address did not fail 
to point out. ‘This actual plot of ground, Lincoln’s Inn, has 
for five ‘hundred years, ’ said the Primate, ‘ been sacred to the 
task of maintaining among men the truth that Law is the very 
safeguard of the truest Liberty and making it in practice grow 
from strength to strength.’ No matter what changes may 
6ccu# in the life of the nation, the dictum that the Law is the 
foundation of Liberty must be unchangeably true. Lincolns 
Inn, in the course of its five centuries of existence, has witnessed 
many great changes in the Constitution ; in the open crypt 
below the Chapel in which the: Archbishop delivered his im- 
pressive address lies buried John’Thurloe, the Secretary of 
Cromwell, in whose chambers in Old Square were discovered 
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the State Papers bearing his name. But throughout the long 
history of the Inn the dependence of Liberty upon Law—_a 
truth which needs vigorously to be reaffirmed in our own day— 
has been. zealously and consistently maintained. A 

l ` ` Ibid, 


CONTEMPORARY LEGAL LITERATURE. 


The writer of the article on The Judicial Recogni- 
tion of Custom in India in The Journal of Comparative 
Legislation and International Law for November, 1922 
advance a powerful plea for the non-application of English 
judicial notions about custom and usage to solve Indian legal 
problems. In England, Custom is unwritten law peculiar to 
«particular localities, while usage is a particular course of deal- 
ing, or line of conduct generally adopted by persons engaged 
in a particular department of business of life. Not only need 
usages not be local, but they need not have existed from time 
immemorial ; on the other hand, usages however extensive, 
if contrary to positive law, will not be sanctioned by the Courts, 
while customs may be inconsistent with the general law of the 
realm. ' | 

These distinctions are not kept in mind by legislators or 
judges in India. A Bombay . Regulation of 1827 mentions 
the usage of the country ; the Punjab Laws Act of 1872 
speaks of any custom applicable to the parties concerned. The 
Privy Council say in 14 Moo. I. A. 570 at p. 585 : “ Their 
Lordships are fully sensible of the importance and justice of 
giving effect to long-established usages existing in particular 
districts and families in India, but it is of the essence of special 
usages modifying the ordinary law of succession’ that they 
should be ancient and invariable.” Grey, C. J.” spoke ‘of 
special customs which might exist among Hindus, in Montriou’s 
Cases of Hindu Law, p. 596 (1831). Thus it will be 
seen that the terms custom and usage are used as though they 
were interchangeable and synonymous. 

. Even in England the distinction has not been ‘always 
observed (see L. R. 8 Q. B. 374 atp.°386). Translators of 
Hindu Law Codes have suffered from the same infirmity. 
“Hindu Law is a system of customary law, eventually 
reduced to writing as a code of substantive personal law. A 
Hindu or Moslem carries his personal law, with him wherever 
he goes, and he can renounce it for the law of the place he 
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migratetl to (47 1. A. 213): A Full Bench of the Punjab 
‘Court hrld in case 110 P. R. 1906, that the personal law of 
a party takes, in that province at least, only a setondary place ; 
but Roberson, J., took a*different view in a passage adopted 
later by the P. C. in 45 I. A.-ro. In the last case it was 


laid down that a particular test of ‘custom applied in England 
should not be applied in India. ` | 


Strictly a valid custom in India is supposed + to 
fulfil the following conditions and possesses the following 
characteristics: It must be (1) ancient, (2) definite, 
(3) continuous, (4) notorious and (5) reasonable. It must 
not be (1) opposed to express enactments of the Legislature, . 
nor (2) opposed to (a) morality, (b) public policy, (c) jus- 
tice, equity or good conscience. Further, it must be establish- 
ed by clear and unambiguous proof, (2) construed strictly. ° 

Few, if any, of the customs given effect to in India have ful- 
filled in their entirety all these conditions or exhibited all 
these characteristics. The adoption of a daughter's son is 
indisputably invalid under Hindu Law. But without its being 
pleaded or proved, a custom that such adoptions were common 
and recognised in the Punjab was given effect to by the P. C. 
(36 I.A. 103). In Abraham v. Abraham (9 M. I. A. 195), 
the P. C. applied the law by which the particular family intend- 
ed to be governed. Thus if converts “have the option of 
adhering to their old personal law or adopt the personal law 
of their new co-religionists, the question naturally arises as to 
the period which the Court must go back in order to establish 
a valid custom. Grey, C. J., in the case above referred to, 
thought inquiries should go back to 1773, on the ground that 
since that date only the British Legislature had law-making 
power in India. But Mr. Banerjee (at p. 229 of his Tagore 
Lecture, 1876) refutes this view, pointing out that a new Hindu 
sect may come into existence any time and change forms of 
marriage and the like. ‘In 17 All. 87 the Allahabad High 
Court has declined to say that a custom is not proved if it is 
shown not to be immemorial. Macleod, C. J. in 45 Bom. 7 54. 
said that the presumption arises of immemorial usage if in- 
stances during the past 20 years or so ean be shown when. it 
Was recognised. And in this case the adoption of an orphan 
was upheld by custora, though nothing could be more clearly 
contrary to Hindu Law. In 37 I. A. 93 andin 40 I. A. 1 SI 
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the P. C. upheld adoptions of married Jains though in their 
Lordships’ opinion the validity of such a custom was not. satis- 
factorily proved. | ° . 

. Thus in India there are customs not local and usages 
having nothing to do with trade or business. The best rule 
‘would seem to be to find out, in any community, sect or family, 
what rules are now recognised as binding on them, not for how 
long a time they have been observed. This is also the advice 


given by the P. C. in the Ramnad Case (12 M. L. A. 397). 


~ In the result the writer urges the recognition of the fact 
that there is no such thing as a “ personal law” in England, 
that the distinctions and refinements of English Law regarding 
“custom ” and “ usage ” should not be applied here, but appro- 
priate rules should be framed for the enforcement of the 
rules of the personal laws of Hindus and Mohammedans. 


~~ 


- The Madras Law Journal. 
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APPLICATION OF THE PRINCIPLE OF DESUETUDE 
IN Hindu Law. . 


It is dificult for an English lawyer to reconcile himself to 
the idea that a law once duly enacted could ever fall into desue- 
tude but the principle is well recognised in-Hindu Law. It 
is more or less a.natural corrollary to the rule of Hindu Law 
that “immemorial usage is the supreme law.” In fact we 
true conception of Hindu Law is as a “ congeries of customs’ 
which the recognised commentaries only explain and of which 
they are evidence. Fhe commentaries do not enact the law 
See Balwant Rao v. Baji Rao (1)...In that view, a ` well 
established discontinuance must be held to destroy any parti- 
cular rule of Hindu Law. Rajakishen Singh v. Ramajoy (2): 
In the case of family usages, it might be much .easier to find 
a discontinuance than in the-case of general rules of. Hindu 
Law which govern vast bodies of people where-proof:of consen: 
sus I$ necessarily difficult of: attainment. When a . family 
living. in one province governed: by one school of law goes to 
another governed by another school, the family carries with it 
the qld law but the old law-in such a case is regarded as an 
instance of family usage and becomes capable of ‘discontinuance 
by the family. In other cases, if individual. families want to 
set up a variation from the ordinary law they can only “do “so 


by proof of the growth of customs to the contrary. . Though: 
ín some cases,. desuetude thay in effect mean the setting up of. 


a counter custom, it need not always involve it... ‘For instance 
a kind of marriage. which was recognised. previously, ‘may: be: 
dropped. A practice like Niyoga once in vogue may no longer, 
be recoghised. A form of affiliation *previously recognised 
may fall into disuse.. In all these cnses, the growth of a cus- 
tom to the contrary IS ‘not necessarily ‘involved, The principle 





1. (1920) L L.R. 48 c. 30 at 4r. 2. as I. L. R 1 C. 2187. 
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is contained in the well-known verse of Yagnavalkya =” Aswar- 
gyam Loka Vidwishtam Dharmamapyacharannatu” “ Practice 
not that which.is abhorred by the world though it has the sanc- 
tion of the law ; for it secures not celestial bliss ’__Achasadh- 
yaya, V. 156. According to this verse, it is to be noted that 
mere non-practice is not sufficient to ban a course of action ; It 
mustebe abhorred by the world. It must have become contrary 
to the notions of propriety or morality of the age in which case, 
the non-practice becomes an indication of the discontinuance of 
the law by the higher reason of the people which according to 
the Smriti is the authority or final test for the validity of all 
rules of law. Though the principle is recognised it is impossi- 
ble to find a single instance in which a rule propounded in the 
Smritis has been held to be obsolete by the commentators 
without the additional authority of a text not necessarily Smriti 
text, generally a Purana text and more or less apocryphal. 
Vignaneshwara gives as an instance of the applicatiog of the 
maxim the prohibition of killing a cow for madhuparka, of cow- 
sacrifice generally and of Niyoga for which he cites some text. 
Fle also uses the maxim to get rid of the rule of unequal divi- 
sion. There again he refers to Manu’s having divided equally 
and to certain texts to show that the rule is obsolete. Smriti 
Chandrika similarly disposes of the different kinds of sons and’ 
inter-caste marriage, the former by reference to some unspeci- 
fed text of which apparently Vignaneshwara was unaware and 
the latter by reference to the rule laid down by somebody whom 
he calls Dharmajna to the effect that “the marriage of girls 
of an unequal class by twice-born man is prohibited by the 
great in the Kali age.” The former quotation is asctibed 
in Dattaka Mimamsa to Saunaka. Parasara Madhaviya of 
which the author is the encyclopedic scholar Madhawa gets 
rid of different kinds of subsidiary sons by reference to a 
passage from Adityapurana and inter-caste marriages by 4 text 
of unassigned authorship. Nilakanta says simply without 
reference to any authority that different kinds of sons are pro- 
hibited in the Kali Yuga possibly referring to the texts relied 
upon by Smriti Chandrika and Parasara Madhaviya. The 
reason why Vignaneshwara’ does not refer to these must be 
because in his time inter-caste marriages. had not disappeared 
though the textual authority on which the conclusion is based 
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by Mr. Mayne is very doubtful ; for the original is “ Tisro 
Varnanupurvena” Iti Brahmanasya Chatasrah Kshatriyasya's 
Tisro, Vaisyasya Dve Bharya Darshitah which seems to be 
a colourless passage. Byt it is open to comment that stich an 
eminently practical commentator who takes care to point out 
that Niyoga has become opprobrious and obsolete should not 
have mentioned that inter-caste marriages are equally obsolete. 
‘To believe that he would be repeating parrot-like ancient pres- 
criptions of the Smritis would require an uncommon dose of 
modern man’s superciliousness towards the ancient writers. 
Marriage between Kshatriya ladies and Brahmins was*by no 
means uncommon. We have the recorded instance of Bala- 
ditya’s sister marrying a Brahmin in the sixth century which no 
doubt struck Mr. Vincent Smith as strange but that was be- 
cause he did not bear in mind the prescription of the Smritis 
about anuloma marriages. We have also the instance of the 
poet Rajashekhara marrying a Kshatriya princess in the 12th 
o century. It is equally curious that the author of the 
Dayabhaga who is the protaganist if not the founder 
of a new school based on'the doctrine of religious efti- 
cacy should not have noticed the fact that such marriages had 
become obsolete. The fact seems to be that South Indian 
custom prohibited inter-caste marriages early and Smriti Chan- 
drika and Madhaviya, treatises by writers acquainted with the 
South Indian customs duly recorded that fact. The northern 
writers who had to do with the facts of the more complex 
Aryan system of the North are reticent about it as the practice 
had not altogether ceased and even if it had ceased was: not 
regarded as opprobrious. In a recent case reported in 
J. L. R. 46 Bom. 871, a Bench of the BombayHighCourt con- 
sisting of Sir Norman Macleod, C. J. and Mr. Justice Shah, 
came to the conclusion that the rule of the Smriti relating to in- 
ter-caste marriages had not become obsolete in Bombay so as to 
invalidate the marriage between a Vaisya male and a Sudra 
female. Mr. Justice Shah points out that though in practice such 
marriages are uncommon because unequal marriages are not 
approved, there is no indication anywhere that they are illegal. 
He takes the leading Smrities and.commentaries in Bombay and 
says that there is- nothing therein showing that the rule of the 
Smrities has become abrogated. He was not prepared to ac- 
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cept the complacent ‘theory that these commentators were re- 
peating the old rules to give completeness to their treatise. 
As Mr. Justice Coutts Trotter has well stated in a recent Full 
Bench case in 43 M. L. HE 602 : 45 M. 949 the obsoletengss of 
the different forms of marriage, the several kinds of sons and 
inter-caste marriages are the result of the confident assumptions 
of Pundits and Judges and not based upon any investigation 
of the actual state of aftairs in the country. ‘The value at- 
taching to the opinion of foreign text writers and Judges on 
matters like these, unless based upon actual evidence taken in 
particular cases can be but the slightest as their opportunties of 
knowledge of the actual facts are infinitesimally small. The 
opinion of Hindu Judges and Hindu text writers may be of 
greater value atleast so far as the particular communities to 
which they belong are concerned. S WAR 
Even on a point like Niyoga about which Vignaneshwara 
is clear, there is evidence to show that the practice was recog- 
nised in Orissa, when Macnaghten wrote. Though we have 
the authority of the Privy Council for-the assumption that all 
kinds of sons except Dattaka and Aurasa are obsolete (J. L. 
R. 40 Bom. 270) Kritrima is still an institution in Mithila and 
both Kritrima and Dwamushyayana are found in Malabar. 
That would explain why the Mithila commentators would not 
make a statement such as that made by Smriti Chandrika. Put- 
rikaputra is similarly recognised among the Nambudris. -Of the 
different kinds of marriage it is confidently stated by text 
writers that except Brahma and Asura all the.other forms are 
obsolete though in favour of their validity a chronologocial 
array of commentators not less respectable than that put for- 
ward in support of the exclusion of the blind man can be put 
forward. Though certain Sudder Court decisions in Calcutta 
held that the Gandharva form was extant and valid, the Allaha- 
bad High Court in I. L. R. 3 All. 738 confidently lay down 
possibly on the authority of the dictum of Mayne that the 
marriage is invalid. In 12 Mad. 72 their Lordships were 
not prepared to act.on the confident’ opinion of the Allahabad 
High Court. 
As Mr. Justice Goutts Trotter. points out in the judgment 
already referred ta, the question as to whether a rule is obsolete 
or not is quite differ ent fro om the other question as to whether 
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a particular injunction lays down a rule of ‘positive law or of 
morality or social propriety or again from the question as to 
whether the rule is sufficiently definite for the Courts to “act 
upon. We are not quite certain, ‘however, that the ‘process 
will reduce the grounds of exclusion from inheritance in the 
manner the learned Judge has done. There are certain early" 
decisions that hold that a son who hated the father,“ Pitri 
Dwit” is disinherited and similarly we have recognised com- 
mentaries and some early decisions from Bombay which regards 
vicious conduct as a ground for exclusion. Is such å rule 
too vague ? We see that they are recognised as validsgrounds 
for disinheriting the issue under the German Code. The 
maxim “ cessante ratione legis, cessat lex” may bea guide to 
some extent but as pointed out by their Lordships of the Privy: 
Council in 37 M. L. J. 562 P. C., the custom may outlive the 
reason and there is also the further difficulty of arriving 
at a right conclusion as to the reason of the rule. There 
may be rules however that are interdependent and the desue- 
tude of one must necessarily lead to the desuetude of the other. 
If Niyoga is prohibited, the Khetraja must necesarily go. If 
inter-caste marriages are prohibited, the provisions as to sons 
by different castes must go. We should think that it is not 
an undue extension of the principle to hold that the disowning 
by the British Courts of jurisdiction over men’s morals or social 
conduct or religious opinions involves the desuetude of all rules 
excluding inheritance merely on the ground of the general 
morality or social or religious conduct. . The abrogation of 
the Hindu rule as to forfeiture of estate by reason of crime or 
immorality must necessarily lead to the desuetude of the rules 
of inheritance that carry out those ideas. 


Another point to be borne in mind in determining the 
question of obsoleteness of a particular rule is that the autho- 
rity of the Mitakshara, great as it is, is not final and the Court 
has to find out’ on the materials before it of which the Mitak- 
shara is one as to what if the rule of law applicable to the 
particular case and the position is not exactly as if the Court 
had a rule of law before it and the onby question it had to con- 
sider was as to whether that rule had ceased to be of binding 
force. 
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SUMMARY OF ENGLISH CASES. . 


© PAUL LTD. v. PM & Co ; (1922) 2 K. B. 360. 
Contract Sale of goods —Cargo on board —Smuggléd 
goods if pass by the sale. . 

A Under a contract of sale the buyer purported to buy “ the 
WA OA AN per $. $. Rign...... as per bill of lading or 
bills of lading dated about March 8, 1921.” The only 
goods on board the Rijn as per bills of lading at that date 
weree2800 odd tons of maize. During the voyage about 
58 tons, of tobacco had been smuggled on board without the 
knowledge of the seller and the tobacco was not mentioned in 
the bills of lading. On the arrival of the ship at the port of 
. destination the buyer rejected the cargo of maize on the ground 
that it was not the “cargo” contracted for. Held that the 
contract was for the sale of the cargo of maize actually on 
board at the time when the contract was entered into as com- 
prised in'the bill of lading and that the buyers were not entitled 
to reject. 


Ka sr- 


HORNE v. POLAND S (1922) 2 K. B. 364. 

Insurance Contract Disclosure of material particu- 
lars Insurance against burglary Nationality of assured per- 
SON. 
The mere fact that a person is a foreigner and not a 
British subject is not in all cases a material fact, so that the 
non-disclosure of it invalidates the. policy of insurance. At 
the same time it is impossible to say that matters such as 
nationality, caste and early domicil of the assured cannot be of 
importance in judging as to the risk that underwriters run in 
entering into such a contract. Held that in the circumstances 
of the case, the omission of the assured to state that he was 
Roumanian by birth though settled in England for a long 
time and: that he was registered as an alien under the War 
Legislation, vitiated a ponty of imsurance against burglary 
eee’ by him. 


~ 
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“Norwich Union FIRE INSURANCE SOCIETY v. COLONIAL 
MUTUAL FIRE INSURANCE Co: (1922) 2 K. B. 461. . 


Contr act Insurance.Re-insurance—V arahon, 11 head 
insutance—Effect on re-insurance'contract. 


The insurer under a contract of marine insurance has an + 
insurable interest in, his risk, and may re-insure in respect of 
it. Where however the head policy is altered by reducing 
the value of the ship on which payment was to be based, with- 
out the knowledge or consent of the re-insurers, they are not 
liable at all under the contract of re-insurance. . 


CZARINKOW v. RORH, SCHMIDT & Co: (1922) 2. K.B. 
478. | 

Arbitration__Power of arbitrator to state a case__Clause 
ousting jurisdiction of Court_Validity of. oe 

Iteis a principle of the English Law that an agreement to 
oust the jurisdiction of the Courts is invalid. An agreement 
that the rights of the parties shall be determined by arbitration 
as a condition precedent to an action is not an agreement oust- 
ing the jurisdiction of the Court. In such a case there is no 
cause of action and therefore no jurisdiction until an award 
is made, and when made the Courts have complete jurisdiction: 
A clause in a commercial contract ousting the special statutory 
jurisdiction of the Court to intervene to compel arbitrators to 
submit a point of law for determination by the Courts is 
opposed to public policy and is unenforceable. : 


REx v. DAILY MIRROR NEWSPAPERS : (1922) -2 K. B: 
530. 

Criminal Law Chai E C ompany—Prosect 
tion for offence. 

A limited company ‘cannot be committed for trial on an 
indictment and ‘a conviction,of the company must be quashed: 


MERCER v. SOUTH EASTERN AND CHATHAM RAILWAY ¢ 
(1922) 2 K. B. 549. 

Damages Negligence —Railway—Level crossing— 
Omission to lock gate... Injury— Liability. 


6 
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ave [n an action for aang: caused to a person by collision 
viha a running train at a railway level crossing, it was found 
that the practice.of the railway company was to keep the 
wicket | gate always locked if a train was approaching, and only 
_ to have it unlocked when no train was approaching, and that 
"on the occasion in question, owing to the neglect of the signal- 
man, .the gate was unlocked at a time when a train was ap- 
proaching. Meld that to those. who, like the plaintiff, knew 
of the practice of the railway this was an invitation to. 'CTOSS 
the line and that the Railway Company was liable in damages. 


. Dawsons Lrp. v. BONNIN : (1922) 2 A. C. 413. | 
Insurance Fire Questions in proposal form--Condition 


and war ranty_Distinction._Mi isrepr carved ON con- 
it act, 


The owner of a motor lorry insured it against damage by 
fire and third party risks under a policy of insurance which 
stated that the proposal should be the basis of the contract’ 
and held as incorporated in the policy. The policy was grant- 
under conditions printed at its back, one of which was that 

“material misstatement or concealment of any circumstance 
by the insured material to assessing the premium herein, or in 
connection with any claim, shall render the policy void.” On 
a question arising as to whether the i insurers were freed from 
liability under the policy by reason of inaccuracy ma statement 
made by the insured in the ‘proposal submitted when the policy 
was issued, to the effect that the motor would usually be garag- 
ed at a-certain address, whereas it was garaged elsewhere. Held 
that under the policy the proposal was the basis of the contract 
between the -parties ; ‘that tlie truth of the statements in the 
proposal, apart from their materiality, was a condition of.the 
liability of the insurers ;. and that “condition having been 
broken, though by inadvertence, the Jnsurers were not liable 
under the policy. So held by the majority of the House of 
Lords (Viscount Finlay and Lord Wrenbury Eana 
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SPENCER t. HEMMERDE : (1922):2 A.C. 507. 
| Limitation__A cknowledgment._Implied promise to paya . 
Lord Tenterden’s Act, 9 Geo. 4 Ch. 14. . 
eA written promise te pay a debt given within 6. years be- 
fore action is sufficient to take the. case out of the opera» 
tion of the statute of James I. Such a promise is implied in 
a simple acknowledgment of the debt. Where however such 
an acknowledgment is coupled with other expressions, such as 
a promise to pay at a future time or on a condition or an absol- 
ute refusal to pay, it is for the Court to say whether those 
expressions are sufficient to qualify or negative the implied 
promise to pay. An acknowledgment even though coupled 
with a statement of an inability to pay at the time of writing 
is enough to prevent the operation of the statute. 

-A debtor who was pressed for payment of a loan with 
interest wrote to the creditor in continuation of the previous 
correspgndence as follows :—“ It is not that I won't pay you, 
but that I-can’t do so...... What I wrote was not that I saw 
no prospect at present of being able to repay the capital, but 
that I saiv no prospect of being able to repay the capital at 
present.” Held that the letter was a sufficient acknowledg- 
ment to take the case oùt of the statute of limitation. ’ 





In re : A DEBTOR : (1922) 2 Ch. 470 C. A. 

Bankruptcy__Act of bankruptcy__N on-compliance with 
notice__Scottish order of sequestration Receiving order. 

-A bankruptcy notice was isued and served upon the debtor 
requiring payment of a judgment-debt and the debtor, before 
the expiration of the time fixed for compliance with the notice, 
obtained upon ‘his own petition, an order of sequestration in 
Scotland, whereby all his assets became vested ‘in the Scottish 
‘trustee. Held that notwithstanding the sequestration in Séot- 
land, the English Court had jurisdiction to make a receiving 
order, there being assets and creditors in England. 


In re : KEENE : (1922) 2 2 Ch. 478 C. A. 

- Bankruptey— Festing in O ficial trustee — Trade secret 
Form ula__Disclosure. 

A debtor was carrying on the business of ‘making’ certain 
‘proprietary articles, formerly i in partnership with his brother 
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and then singly. The articles were manufactured according” 
to, secret formulas inyented by the bankrupt and his brother 
with whom he was in partnership. The trustee in bankruptcy 
applied to the Court to direct the bankrupt to_ disclose in 
writing the formulas. The bankrupt objected to the discldsure 
on the ground that the formulas had never been reduced to 
writing but were in the brain of the parties and that the dis- 
closure would contravene the agreement between himself and 


his brother. eld that the formulas were part of the good- 
will and assets of his business and that he was bound to com- 
municate them to his trustee. 





CHAPMAN, Ju re: Hates ù ATTORNEY GENERAL 
(1922) 2 Ch. 479. 
Will construction—Charitable bequest_—A bsence of —Dis- 
cretion of executor as to objects and purposes. | 
A ctestatrix by her will appointed an executor and after 
eranting specific legacies including two for charitable purposes 
and one to her executor, left in blank the name of her residuary 


legatee. By a codicil the testatrix desired that her residue 
should be “applied for charitable purposes as I may in writing 


direct, or to be retained by my executor for such objects and 
such purposes as he may in his discretion select, and to be at 
his own disposal.” The testatrix left no directions as to the 
charities to be benefited. Held that there was no valid bequest. 
of- the residue to charitable purposes, in as much as the exe- 
cutors had a discretion to- devote the residue to objects and 
purposes other than charitable. The trust for those objects 
was too indefinite for the Court to execute. ni 


O BRITISH AMERICAN CONTINENTAL BANK LD. In re 
(1922) II Ch 575 (C. A.) , 

_. Damages—Breach.of Contract__Tort —Foreign curren-. 
cy._Conversion into British currency. . 

In translating damages from foreign currency into sterling 
the date at which that process has sto be effected is the date 
of the breach of contract and the rule in-contract and tort is 
the.same. If a creditor has to prove in a winding up for the debt 
in respect of a breach of contract the debt which is lawfully 
payable to him in such a case would be a debt in sterling at the 
date.of the breach of the contract, ` 


0 — 
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> BRITISH AMERICAN CONTINENTAL BANK LTD. IN RE. 
(1922) 2 Ch. 589. 
Debt Foreign currency._Contersion__Rule of —Com- 
pang— Winding up. > r 


In an action in England for recovery of a debt due in a. 
foreign country in the currency of that country, the correct 
date for conversion into English money is the date on" which 
that debt became due in the foreign country. The same prin- 
ciple applies to a claim in the winding up of a company in 
England for a debt due from the company to the claimants ( a 

foreign company )in a foreign currency. 


JONES AND CARTER’s ARBITRATION Ju re : (1922 
2Ch. 599. 

Arbitration__Award__Power to set aside.—Error appa, 
rent on the face of the award. . 

The power of a Court to sct aside an award on the ground 
of an error apparent on the face of it is a very limited power 
and the jurisdiction has to be administered with great care in 
order that extraneous considerations not appearing on the face 
_of the award are not introduced into the matter. 


JOTTINGS AND CUTTINGS. 

The Honours Report._lt is something of a reversion to 
an old and almost forgotten condition of’things to have, as-the 
outstanding recommendation of the Royal Commission on 
Flonours, a proposal ‘ that an Act be passed imposing a penalty 
on*anyone promising to ‘secure, or endeavour ‘to secure, an 
honour in respect of any pecuniary payment or other valuable 
considcration, and on any person promising such payment or 
consideration in order to receive an honour.’ Similar statutes 
were common at one time for the putting down of the buying 
_ and sclling of offices, that is, the taking or giving a reward for 
ofhces of a public nature, though the-offence was always indicta- 
ble at Common Law--as it may be opined the one now aimed at 
at Common Law__as it may be opined the one now aimed at 
would be— without any statute (3 Inst. 145). There was 
such an Act passed as long ago as Richard IL (12 Rich. II cap. 
2)— None shall obtain offices by Suit, or for Reward, but upon 
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Desert ’_.which was riot repealed till 1871, and the Sale of 
Offices Act, 1551 (5 and 6 Edw. VJ, cap. 16) still remains in 
force much extended. by*another Act of the same character 
passed in 1809 (49 Geo. III, cap. 126). The most recent ex- 
ample of such legislation is the well-known Prevention of Cor- 
° ruption Act, 1906 (6 Edw. VII, cap. 34), which’ includes in 
its definition of * agents ° against whose malpractices the Act is 
directed, persons serving under the Crown, which stands: in the 
position of employér, so. that it is not at all certain that the 
abuses now to be corrected by another statute would not pro- 
perly come within the ambit of this existing one, which is very 
wide in its operation and in the definition of the offence. But 
even at the risk of its being a work of supererogation it may 
" well be that the passing of a special Act to deal with the sale 
of honours, as with the sale of ofhces, may be of some effect 
“through the mere stigmatising of the offence by a public statute. 
And it is not worthy that on this one proposal the Commission- 
ers were unanimous, though there were difterences, and a Mi- 
nority Report, on other points; so that the legislation, when at- 
tempted, ts pretty sure of general’endorsement. It used to.be a 
matter of peculiar pride to our profession that in the multipli- 
city of statutory enactments dealing with bribery or corruption 
there is no legislation on the Statute Book relating to judicial 


bribery, and it is to be observed that the new weapon is aimed - 


at ‘political honours,’ while the awards of distinctions for 
services in literature, science, and art seem, like those in the 
Law, to be free from abuse or criticism. The Law Journal. 


, ne ` ` 

Entraping Suspecting Criminals. In wiew of” the 
well-known fact that criminals usually work in secrecy, 
and that . some unlawful practices are encourag- 


- ed.and protected by a large class of citizens, it often becomes 
necessary to resort to various artifices in order to enforcé the 
law and punish its violation. But there is a very clear dis- 
tinction between inducing a persoa to’ do an unlawful act, and 
setting. a trap to catch him in the execution of criminal designs 
of his own conception, It may. therefore be stated as a gen- 
eral rule, in regard to offences affecting particular individuals, 
that if the criminal design originated with the perpetrator of 
the act, he cannot escape conviction merely by reason of -the 


HM 
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fact that the person affected laid a trap or facilitated the exe- 
cution of the scheme, or that his-agents appeared to co-operate 


with the perpetrator in order that he ‘might be detected in the 


J9 


act. e One who knows of a crime contemplated 
against him may remain silentand permit matters 
to go-on, for the purpose of apprehending the criminal, without 
being held to have assented to the act ; for the consent which 
will relieve an act of its criminal character is something differ- 
ent from mere passive submission without any previous under- 
standing with the criminal. The same rule applies to police 
officers. It is their duty to bring offenders to justice as well 


‘as to prevent crime, and they may permit a criminal to carry 


out his known designs in order to make `a case against him, but 
they cannot procure a person to commit a crime and then obtain 
his conviction. 8 R. C. L. 128.- “The fact that officers of 
the government incited, and by persuation and representation 
lured. "wa person to commit an offense ‘ in order to entrap, 
arrest, and prosecute him therefor, is and ought to be fatal to 
the prosecution, ” states the court in Butts v. United States, 273 
Fed. 35, annotated in 18 A. L. R. 143, holding that one who 
has been in the habit of using morphine to alleviate the pain 
of a malady cannot be prosecuted for violation of the Drug Act, 
where, having never sold the drug, and~having no intention of 


‘doing so, the government officials induced an acquaintance of 


his to persuade such person to secure morphine for him from 


a stranger, furnishing the money for the transaction, for the 


purpose of entrapping him into commission of the’ offense. 
_ Where the doing of a particular act is a crime regardless 
of tlfe consent of anyone, the courts are agreed that if the cri- 


minal intent originates in the mind of the accused, and the cri- 


minal offense is completed, the fact that an opportunity is fur- 
nished, or that the accused is aided in the commission of the 
crime in order to secure the evidence necessary to prosecute 
him therefor, constitutes no defence. To the argument that 
the act is done at the instigation or solicitation of an agent 


of the government, the courts have responded that the purpose 
of the detective is not to solicit the commission of the offence, 
but to ascertain if the defendant is engaged in an unlawful 


- business. 


The great weight.of authority supports the view that -a 
person making an unlawful sale of liquor is not excused from 
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criminality by the fact that the ‘sale is induced for the sole pur- 
pose of prosecuting the seller. ” And in a prosecution . ‘for 
using the mails for the purpose of sending nonmailable matter, 
it is no defence that the mails were so used ‘at the instagce: of 
an officer of the Government, who acted for the purpose of 
detecting, and not procuring, the commission of the crime. 
Noieis it a defence to a prosecution for stealing or embezzling 
a letter containing money, that it was addressed to a fictitious 
person, and mailed for the purpose of detecting a suspected 
person. 
In a prosecution for receiving stolen ‘property it is a de- 
fence that the property was offercd to the accused, with the con- 
sent of the owner, for the purpose of entrapment, for the re- 
ceipt, to constitute’such a crime, must be without the authority 
of the owner. But where the criminal intent originates with 
the accused, and he suggests or asks for a bribe, the fact that 
his request is acceded to for the sole purpose of obtaining 
the necessary evidence for his prosecution is no defence. 
“There has been much discussion in the courts of this 
country and by the text-writers as to the relation of detectives 
to crime, and many of their methods have been severely denoun- 
ced. A few exceptional cases can be found where, upon grounds 
of public, policy, the courts have refused to sustain convictions 
because of the. abhorrent methods adopted to lure the accused 
into.crime. Upon the other hand, there are many cases wherein 
the courts, while in some instances condemning the methods 
employed by the detectives, have sustained the convictions, al- 
though the particular crime charged would not have been com- 
mitted had it not been for the deceptions or subterfuges or the 
suppression of the truth resorted to by the detective. ™ Com. 
v: Wasson, 42 Pa. Super, Ct 38. Case and comment aes and 
Sep. 22 


¥ 
AA 
‘His Bluf Called.—Young Lawyer...| hayen't lost a case 
yet. l > o 
Rival—.Oh, you'll get a case some day. Boston Trans- 
cript, n ; . 
%4 


Three Witnesses.—lt is said that a Chinese sage who lived 
in the second century was offered a bribe. 


L 
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His silence being accepted as. hesitation, he was assured 
that he was perfectly safe, as no one knew it. He replied : 
“ Heaven knows it. You know it. I know it - _ How 
can you say that no one knows it ? "__Pittsburgh Chronicle 
or aph. 


* 
# * 


—. Chinaman’s Chance.— Judge, ” cried the prisoner jp the 
dock, ‘‘ have I got to be tried by a woman jury ? ” 

“Be quiet, ” whispered his counsel. 
“II won't be quiet ! Judge, I can’t even fool my own wife, 
lct alone twelve strange woman.. I’m guilty.” Houston 


Post, 


BOOK REVIEWS. 


The Hindu Code by Dr. H.S. Gour D. C. L: LL. D. 
Second Edition, 1923 published by the Central Book Depot, 
N agpur Rs. 30. 

~ Of the popularity of Dr. Gour’s Hindu. Code, no better 
proof is required than the demand for a new edition within 
about three years of the issue of the first. Of the probability 
or desirability of getting the Hindu Law enacted in the form 
of a Code, opinions may differ and people may likewise difer as 
to the merits of Dr. Gour’s service in helping towards that 
end. But the present work is intended for the use of the pro- 
fession and the author who knows very well what the average 
practitioner’s tastes and needs are, has spared no pains to meet 
them. The present edition is naturally on the same lines as 
the first ; only the reference to the case-law has been brought 
‘down to the end of the last year. We have no doubt that the 
‘book will continue to command an increasing measure of popu- 
larity and appreciation. 





_ The Law of Gaming and Wagering, Civil and Criminal 
by Mr. S. G. VELINKAR,. 3rd Edition. Rs to. 

We have great pleasure in announcing the publication of 
the third edition of this book. The second edition was pub- 
lished about six years back and the enactments by the Bombay 
legislature of 1919 and 1922 on the Prevention of Gambling 
amending the Act of 1887 and the Case Law for the last six 
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years have called for this edition of the book. Although the 
work deals in a large measure with the Criminal Law aimed 
at putting down gambling it has not to be overlooked that the 
author has in the last hundred pages dealt with the Law of 
, Gaming and Wagering on the Civil side. There are large 
number of transactions more especially in the Bombay Presi- 
dency which savour of a wagering tendency, and even the Privy 
Council had recently to decide on the nature of Paka adatia 
transactions. Questions have also been raised of the effect of 
Wagering agreements on collateral transactions. The por- 
tion of the work dealing with the Civil branch of the law has 
fully discussed the nature and incidents of cach one of the 
| transactions commonly in vogue and their legality. The sub- 
ject is one of great interest and the author has dealt with it 
very fully giving references to all the decided cases up to date. 
“We have therefore. no doubt that the Bench and the Bar both 
on the Criminal and the Civil side will find this book “of very 
great assistance on the subject in the discharge of their duties, 
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CRITICAL NOTE. 





' HARNATH KÚAR v. INDAR BAHADUR SINGH, 50 I. A. 69: 
44 M. L. J. 489. = 

= Inan article in the 37th volume of this’ Journal, an at- | 
tempt was made to summarise the existing state of decisions, 
in this country with reference to Art. 97 of the Indian Limita- 
tion Act and to indicate certain points which seemed to remain’ 
unsettled. Ut appears to us that the judgment of their Lord- 
ships in the case noted above, is calculated to give rise to new 
points of view in this connection and if not read in the light of 
its special facts, it may even unsettle the law on.certain other 
questions. The claim before them arose out of a sale of what 
they held to be a mere expectancy. ‘In dealing with the alter- 
native claim for the refund of the price paid, the Court in India 
regarded it as one under Article 62 or 97 of the Limitation Act 
and held that time began to run from the execution of the deed 
of sale.. In reversing this part of that judgment, their Lord- 
ships lay down (i) that the case falls within S. 65 of the Con- 
tract Act and (ii) that limitation for the money claim should be 
reckoned from the time when the agreement was discovered to 
be void, though they do not refer to any specific article in the 
Act. With reference to S. 65 of the Contract Act, it seems 
to have been broadly contended -on behalf of the. respondent 
that it“ does not relate tosan agreement which was void in law ’ 
but ‘only to one which is found to be unenforceable owing to the 
discovery of some fact,’ while for the appellant it was main- 
tained that that section applies to an agreement which was void 
when made but which the parties did not know. to be void and 
that it is not in terms confined to a discovery of fact. The 
Judgment first points out that the very reference in tlie section 
to an ‘agreement’ as contra- distinguished from 4 ‘contract ’ 
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shows its applicability to an agreement ‘ void from its inĉeption’. 
As to this there never has been any serious doubt. But when 
dealing with the nature of the ‘discovery’ that the section speaks 
of, the judgment is by no means very clear. Their Lordships 
, refer to the ‘peculiar circumstances of this case’ the original 
““ misapprehension as to the private rights ” of the vendor and 
the stbsequent discovery of the ‘ true nature of those rights. ’ 
This line of reasoning taken with the fact that at 
the time of the transfer in question there was some doubt as to’ 
the true nature of the rights of an ‘heir’ under the 
Oudh Estates Act, would seem to suggest that their Lordships 
were not prepared to go the length of applying S. 65 to cases 
where parties might have acted under a mistake as to the 
genéral law but had in mind only cases of mistake as to ‘private 
rights.’ Indeed the reference to ‘ misapprehension as to the 
“private rights’ of the vendor almost reads like an echo of 
Cooper v. Phibbs (1) which laid down that such a mistake is 
really in the nature of a mistake of fact. (See Ramachandra 
v. Ganesh Chandra (2). 

' It is only by some such interpretation that the 
judgment can be reconciled with their Lordships’ deci- 
sion in Mohori Bibi v. Dharmadas Ghose (3) and 
numerous other reported case in India. In Mohori 
Bibi’s case the claim arose out of a mortgage by a 
minor, which the Privy Council held to be void on the ground 
that the minor was not competent to enter into a contract. The 
argument based on S. 65 was rejected by their Lordships with 
the observation, that that section (like S. 64) starts from the 
basis of there being an agreement or contract between compe- 
tent parties and has no application to a case in which there never 
was and never could’ have been any contract. The language 
in ‘which .this proposition is couched, though appropriate 
enough in respect of S. 64, is (we are obliged to say with all 
respect) not very happy when applied to S. 65. As pointed 
out in the present judgment, the section refers not merely to 
contracts but also to agreements and according to S. 10 “(read 
with the later sections) an agreement may be void either be- 
cause of want of contractual ‘capacity in the parties or because 

1. (1867) L. R. 2 H. L. 149. ‘ 2, (1916) 21 C, W. N. 404. 

3. `(1902) I, L. R. 30 C. 539 (P.C) > , 
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of mistake (under S. 20) or on account of the unlawfulness of 
the object (under S. 23). We can see no special reason for 
treating cases of want af contractual capacity as a class by them- 
selves, for the present purpose. , In this view the decision in 
Mohori Bibi’s case may be and has been understood as an 
authority excluding the application of S. 65 in all cases where * 
the agreement is ab initio void as opposed to law. And naturally 
so, because in such cases it will not be correct to speak of the 
agreement being ‘ discovered’ to be void. If the discovery that 
they had acted under a mistake of law can entitle parties to the 
benefit of S. 65 that provision might well have been applied in 
Mohori Bibi’s case, because there was up to that time a strong 
body of judicial opinion in favour of the view that a minor's 
contract was not void but ‘ only voidable.’ In Moti Lal v.° 
Maneklal (4) the learned Judges intimated that if the matter 
were res integra, they would have applied S. 65 to a case where- 
the party since found to be a minor was at the lime of the 
contract believed to be a major, but in view of the dictum in 
Mohori_Bibi’s case, they declined to do so, though there was 
an element of mistake of fact in the case. 

| In several cases where the object of the contract was such 
as to render it unenforceable in law, Courts in India have de- 
clined to apply S. 65 in support of the claim for refund of.-the 
money paid and have sought to base such relief on general prin- 
ciples. Cf. P. R. Srinivasa Iyer v. A. Sesha Lyer(5), Sri Kakola- 
pu Venkataraju v. Gudivada Ramanujam (6), because they felt 
that the expression ‘ discovered to be void’ cannot properly be 
applied to agreements of which ‘ the illegality must be taken 
to Have been. always known’ to the parties [see also Dayabhai 
‘Tribhovandas v. Lakmichand Panachand (7)]. This view 
tests on the rule that every one must be presumed to know 
the law and where the agreement is opposed to law and as such 
is void ab initio, parties, cannot be heard to say that it was 
discovered to be void only when-they found out that they had 
acted under a mistake of law.[Cf. Krishnan v. Sankara Var- 
ma(8) ].It is: only in Haribhai Hansji v. Nathubhai Ratnaji(9) 
that the decision-is in part based on the ground that at the date 





. 4s (1920) 22 Bom. L. R. 1195. s 5. (1917) I, L. R. 41 M 197 
j 6. (1917) 34 M. L.-J. 561. . 7. .(1885) I, L. R. 9 B 358. 
8. (1886) R L. Rog Me 441, © "9. (1913) I L. R 38 B. 249, 
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of the bond the party advancing the money was not aware that 
the bond was void under the law (viz. the Bhagdari Act). 
Even in Gulab. Chand v. Fulbhai (10), where the distinction 
drawn in S. 6 5 between ‘ agreements’ and ‘ contracts’ is moted 
(as in- the present judgment) the learned Judges felt the diff- 
" culty of applying the expression ‘ discovered to be void’ to a 
marrmge brocage contract and preferred to base their decision 
on other grounds. In Ledu Coachman v. Hiralal Bose (11) 
the Calcutta High Court laid down that the section only applied 
to cases where a contract is made void by supervening circum- 
stances [Cf. Anandrao v. Surayya (12) ] or the agreement is 
subsequently found to be void ‘ on account of some latent detect 
or of. circumstances unknown at the date of agreement.’ In 
` the notes to S. 65, Messrs Pollock and Mulla point.out certain 
other considerations which in their opinion make it preferable 
‘to hold that in cases where an agreement is void by reason of 
the unlawfulness of its object, the claim for refund shpuld be 
held to be governed not by S. 65 of the Contract Act but by 
general principles similar to that embodied in S. 84 of the 
Trusts Act. . | 


In a certain class of cases much the same result as under 
5. 65 of the Contract Act may be attained by the application 
of the rule recognised in Art. 97 of the Limitation Act. But 
the two ‘remedies do not rest on the same principle (as was 
recognised | in Bassu Auar v. Dhum Singh (13) and ‘are not 
identical in their scope. It is however doubtful if either of 
them was ‘really meant to apply to contracts that have been — 
executed on both sides. Both in Bassu Kuar v. Dhum 
Singh: (13) and in Amma.Bibi v. Udit Nardin (14) the 
claim for refund was made while the contract was executory 
and after thé attempt to enforce specific performance had 
failed. In Hanuman-y. Hanuman (15) however the sale 
deed had been executed by the father but resistance was made — 
‘by, the sons-at the time of taking possession. Their Lordships 
‘dealt with the case as one of ‘ faifure’ of consideration’ under 
Att. 97 and on this authority numerous cases in India have 








2 (1909) IL L. R. 33 B 4I IL. (1915) I. L. R. 43 C, 115. 
r2; (1919) I, L, R: 43 M. 704. 13. (1888) I L. R. 1r A. 47. 
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assumed the existence of a right to relief on this footing even 
after thé execution of a sale ded. — : 
In Clare v. Lamb (15a), it was laid down by the.Conrt of 
Common Pleas that after the execution of the conveyance,*the 
vendee cannot claim compensation in respect of any defect in 
the transferor’s title as on a failure of consideration but must 
provide against it by the insertion of a covenant for title ih the 
sale deed. ‘If it contains no covenant for title, the purchaser 
takes what the vendor..:...'... is able upon his title to give 
him. and the vendor will aoe be responsible for his own acts 
and encumbrances.’ The way in which they distinguish 
Hitchcook y. Giddings (16) puts their meaning beyond doubt. 
(Cf. also 41 Ch. D. 103 and L. R. 1901 (2) Ch: 98). This 
aspect of the matter had-been adverted to by Sir Lawrence 
Jenkins himself in Tulsiram y. Murlidhar (17) and it is a pity 
that there is no reference to it in the present judgment. It 
is true tkat-in this case the sale was not governed by the Trans- 
fer of Property Act and that was the reservation made by 
him in Tulsiram’s case but we:don’t quite see how the Act 
affects the present matter except so far as under it a covenant 
for title is implied in every sale and need not be expressed in 


the deed. 


As to the applicability of S. 65: to a omnia sale, ‘we 
may also invite attention to the observations of Sadasiva Aiyar 
and Napier, JJ. in ddikesavan Naidu v. Gurunatha Chetti(18) 
as to the language employed in different parts of S. 55 of the 
Transfer of Property Act and the difficulty of determining the 
extent to which the provisions of the Contract Act and of the 
Transfer of Property Act respectively apply to a sale accord- 
ing as it remains executory or has been executed. 


Coming now to the question of limitation, it is scarcely 
necessary to point out that its determination will largely depend 
upon-the view taken as to the nature and basis of the purcha- 
ser’s remedy. If his only remedy is for breach of the cove- 
nant for title, his cause of action will, according to the uniform 
course of authorities, arise from the date of the sale itself. In 
cases where it is found that the vendor had no title to convey 





is(a). (1875) Le R, 10 C. P. 334. 16. 4 Price 135, 
17. (1902) I, L, R. 26 B 750. ` 18. (1916) I. L, R, go M. 333, 
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at all, we are not aware that it has ever been held ‘that the 
mistake of the parties will affect the operation of this rule. 
But when. recognising a claim on the basis of failure of con- 
sidération, several cases hawe held that if the vendee had been 
put in possession, the date of his eviction will be the starting 
point under Art. 97 even though the vendor may have had 
no title.and the claim on the covenant may have become bar- 
red. But this line of authority has no bearing upon cases like the 
present where no possession or other consideration beyond the 
mere execution of. the sale deed had passed. Where money 
liad been paid by the vendee while the contract still remained 
executory so far-as the vendor is concerned, it is possible to 
hold that the promise to execute a sale deed was the considera- 
tion for the payment and that failed when it was found that that 
promise will not or cannot be fulfilled. This may justify the 
decision in Basseo Kuar v..Dhum Singh (13). But such 
reasoning is out of place when the sale deed has been executed. 
It is.true that in Hanuman Kamath v. Hanuman Mandur (15) 
it was held.that limitation might.be reckoned (under Art. 97) 
‘from the time when the appellant endeavoured to obtain pos- 
session of the property and, being opposed, found himself un- 
able to obtain possession.’ But that was expressly put on 
the ground that the sale there in question was only votdable 
and the case of a void sale was recognised to be different. 


J In the present judgment it is merely observed that the 
true nature of the vendor’s rights was not ‘ discovered’ by the 
plaintiff ‘ earlier than the time at which his demand for posses- 
sion was resisted and that was well within the period of limi- 
tation:’ Itis difficult to gather from this passage what article 
of the Limitation Act their Lordships had in mind. The 
argument on behalf of the appellant seems to have been based 
on Art.'97 while respondent relied on Art. 62. The language 
of the judgment is scarcely appropriate to Art. 97 for. the 
* failure of consideration ’ there mentioned as the starting point 
can reasonably mean only failure in fact and cannot depend 
upon when the plaintiff comes to realise or know of it. - Here 
again. the decision rather seems-to- proceed on the ground of 

‘mistake’ in which case the date when the mistake becomes 
known to. the. plaintiff. will be the starting point under Art. 96 
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[Cf. Ram Kumar Saha Poddar v. Ramgaur Saha Chau- 
dhuri (19), where to a claim for recovery of money by.a 
Court sale purchaser on the ground of absences of title jn the 
judgiment-debtor Art. 95 was held-.applicable if the properties 
had been fradulently brought to sale by the decree-holder]. 
It is possible to suggest that their Lordships were probably 
applying Art. 62 but reckoned limitation from the date of the 
discovery of the nature of the vendor’s rights, on the ground 
that that was the moment when ‘ by operation of law’ the sale 
price became ‘ money received by thé defendant for the.plain- 
tifs use’ [Cf. Johuri Mahton v. Thakoor Nath Lukee (20)] ; 
Atul Kristo Bose v. Lyon and Co (21)]. This may be the 
way in which the question will be dealt with in England where 
all such claims are regarded as falling under the general for- 


mula of ' money had and received.’ But the Indian Limitation . 


Act has split up that general group into several specific heads 
and fixed? special starting points in each case; and having regard 
to. the principle underlying its scheme that general articles 
should be applied only to cases not falling under specific arti- 
cles and the reference in the third column of Art. 62 to the 
date ‘when the money is received’ as the starting point, we 
doubt if the English theory could properly be followed here 
for this purpose [Cf. Municipal Board of Ghazipore v. Deoki- 
nandan Prasad (22) ]. But whether the decision is to be refér- 
red to Art. 62 or 96 or 97 or even 120, it certainly involves 
the result (not hitherto recognised by the course ‘of decisions 
in this country) that even when a sale is ab initio void and no 
consideration has passed in any other form, the period of limi- 
tation for-a suit for recovery of the money paid may (apart 
from fraud) have to be reckoned in some cases from a date 
later than that of the sale itself. It will also support the con- 
tention that in respect of all claims falling within S. 65 of the 
Contract Act, time will ruh from the date when the contract 
becomes void or the agreement is discovered to be void and if 
Art. 62 or 97 is not the one “properly applicable to the case, 
the period wg be 6 years under Aft. 120. 


r - "hes ‘ e = . - 
"19. (1909) 10 G. L. J. 558.- . 20, (1880) LLRs C, 830, 
21. (1887) I, L. R, 14 Cal. 457. a2, (1914) I, L. R. 36 All, 555: 
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SUMMARY OF ENGLISH CASES, - 


Te  LORILLARD IN RE : Griffiths v. Catforth (1922) 2 Ch: 
638 GAL t) 

Conflict of laws Will —Administration—Testator domi- 
ciled in America—_Assets in. England__Claim by American 
administrator. 


The adminitsration of the estate of a deceased person is 
governed entirely by the lex loci, and it is only when the admi- 
nistration is over that the law of this domicil comes in. A 
testator,domiciled in New York died in England leaving as- 
sets and liabilities in England and New York and administra- 
tion proceedings were taken in both countries. In England 
there was a surplus after payment of all English creditors and 
the beneficiaries claimed the surplus. In America there was 
an excess of liabilities over assets but the debts due and paya- 
ble in America were barred by limitation under the English Act. 
The American creditors did not prove their claims in the Eng- 
lish Court though given an opportunity to do so. . The 
American administrator applied to have the surplus English 
assets transfered to him for distribution among the American 
creditors. | Held that in the circumstances of the case, the 
English Court-was not bound to transfer the surplus assets to 
America. 


D, Aa w—— 


© 


TERRELL V. CHATTERTON (1922) 2 Ch. 647 C. A. 


Landlord and tenant — Covenant aganist sub-lease—Un- 
derletting of a portion of the premises with consent of the land- 
lord and of the remainder without such consent__Breach__F or- 
feiture. . . 

' Covenants against alienation ought to be construed strictly 
Under a lease the tenant covenanted not to assign, underlet 
or part with the possession of the demised premises without the 
consent of the landlord, such consent not to be unreasonably 
withheld, The tenant underlet a portion of the premises with 
the consent of the landlord and the remainder without such 
consent and delivered possession of the premises to the two 
sub-tenants. In an‘action by the landlord for a declaration 
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that there wasa forfeiture of the lease by breach of the coven- 
ant aforesaid, the tenant pleaded that the covenant did not exs 
tend to sub-letting of a portion of the premises without consent 
and that there was no breach of the same. Held that though 
the sub-léetting had been effected in two separate transactions 
the tenant had parted with the possession of the whole of the 
premises without the consent of the landlord, that the consent 
given to the first sub-letting did not extend to the second and 
that the covenant had been broken so as to involve.a forfeiture 
of. the lease. 





CHARLES SEMON AND Co. LTD. v. BRADFORD CORPORA- 
TION (1922) 2 Ch. 737. 

Easement__Ancient light__Observation_What consti- 
tutes__Quia timet action__Business carried on in premises. 

In a’ quia timet action by the plaintiff to restrain by an 
injunction, the erection of a proposed building unless the plain- 
tif establishes affirmatively that the light which would be left 
is insufhcient for the ordinary purposes of his business accord- 
ing to the standard of the locality, he must fail. There is no 
right to any kind of special light either in quantity or quality. 





PENNINGTON v. Reliance Moror Works, LID., 
(1923) I K. B. 127. i 

Lien Authority to create_Sub-contractor__Motor car 
given for repairs and re-building. 

Where a person receives a motor car under.a contract for 
rebuilding and repairing it he has no implied authority to 
createea lien in favour of a sub-contractor. No right of lien 
is created in favour of the sub-contractor as against the owner 
of the goods, unless.the sub-contractor can show either express 
or implied authority or a custom of the trade. Even if there 
was any lien in favour of the sub-contractor, he lost it by volun- 
tarily giving up possession ‘of the motor car to the owner in 
the expectation of payment, 





BowKeTr v. FULLERS UNITED ELECTRIC Works, LTD., 
(1923) IK. B. 160 C. A. ° 

Company__W inding up—Scheme of reconstruction and 
ar le te with creditors__Power to stay proceedings__Com- 
pany’s Act (1908), $. 140. | | 

=, . k 
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S. 140 of the Companies Act vests in the Court a discre- 
tion to stay proceedings whether the petition for winding up 
results in a winding up order or in the approval of a scheme 
of management. In the absence of special circumstanees, the 
Court ought to exercise the discretion so vested in it by staying 
or restraining the proceedings with a view of securing equal 
distribution of the assets among creditors of the same class. 





— 


.. Morris v. TOLMAN, (1923) I K. B. 166. 


Criminal law Abetment of offence_Acquittal of princi- 
pal_tonviction of abetter. ` l 
- It does not follow that because a principal is acquitted, 
another person may not be convicted for aiding and abetting 
the offence. In misdemeanour and in all offences below 
felony any person aiding and abetting or counselling and pro- 
curing the commission of the offence may be convicted either 
as principal or as aider and abettor. ° 





-FABRIQUE De Products CHIMIQUES v. LARGE, (1923) 
I K. B. 203. l 

Insurance — Marine Insurance for lump sum in respect 
-of several packages. separately valued__Total loss of part of 
` the goods Insurance against “ thieves ” Breaking into ware- 
house —Loss of goods__Liability of insurer. 

By a policy of marine insurance defendant insured for the 
plaintiffs from London to a town on the Continent three cases 
of perishable goods—namely, two cases of vanillin and one case 
of caffeine the policy covering risks: from warehouse to.ware- 
house, and being free of particular average. The two cases 
of vanillin were stolen from a transporting warehouse in Lon- 
don.. In an action brought by the plaintiffs, upon the policy 
to recover the loss, the defences were that the loss was only a 
particular average. loss which was*excluded from the policy ; 
and further that even assuming that the loss was not a parti- 
cular average loss but a total loss of part of the goods which 
could be severed from the rest, it was not a loss by “ thieves ” 
within the meaning given to that term in a policy of marine 
insurance. Held that the contract of insurance was 
apportionable as between the several parcels of goods 
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which fad been separately valued, that the loss was 
not a particular average loss of the whole but’ a 
total loss of a -severable part 6f the goods | insured 
and that the insurers were not exempted from liability by rea- 
son of the F. P. A. clause in the policy. Held further, that 
even assuming that in a warehouse to warehouse policy as in 
a purely marine policy the word “theft”? ought to be limited 
to theft by violence, the theft committed in this case by break- 
ing into the warehouse was a theft by violence. — 


BARCLAYS BANK v. Tom, hee) I K. B. 221 C. A. 
Practice__Counter-claim__Third party procedure__Right 

of third party Judicature Act, S. 24, sub-S. (3). l 
Where a person has been served by the defendant with 
a third party notice, he can counter-claim against the defen- 
dant but not as against the plaintif. 





z 

BEECH, IN THE ESTATE OF BEECH v. PUBLIC TRUSTEE, 
(1923) P. 46. 

Will_Testamentary intention —Disposition of pro- 
perty Soldier's will. Probate. 

Nothing can receive probate which was not intended to 
be a testamentary act by the testator. Of course it might 
happen that something which he ‘did not originally intend to be 
a.testamentary act was converted into a testamentary act by a 
subsequent and sufficient manifestation of intention on his part; 
but either at the time when the act was originally done or at 
some other time, he must, in a’ sufficient way, manifest his pur- 
pose that it should be a testamentary act. By a testamentary 
act is not meant a document executed with the formalities of a 
will. It is enough there is an expression of the testator’s 
wishes as to what is to be done after his death with his pro- 
perty. A document or conversation which is such that it only 
speculates on the wishes of the person making the statement, 
or writing the document; is not sufficient. There is no differ- 
ence in this respect between the will of a soldier and a civilian. 





EDWARDS v. PORTER (1923) 1 K. B. 268.. 
Husband and wife Liability of husband for wifes tort 
_ Fraudulent Misrepresentation, l 
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- Generally speaking a husband is liable in damages for the 
wife’s tort but there is one exception to this rule : that-when the . 
wife makes a fraudulent representation for the purpose of in- 
ducing a contract, and a contract is induced by that false repre- 
sentation, the husband is not liable. Sometimes, it is put in 
another way, that a husband is only liable for what are called 
the waked torts of his wife. 





FOLKES v. KING : (1923) IK. B. 282. a 
Factor — Property given to mercantile agent for sale 
Power to pass title to property__Bona fide purchaser__Factors 


Act, $. 2. 


The plaintif, the owner of a motor car, delivered to a 
mercantile agent for sale on condition that the car should not 
be sold at less than a specified price without the owner’s per- 
mission. The agent sold the car for less than the specified 
price on the day on which he took delivery without the know- 
ledge of the owner’ of the car and misappropriated the pro- 
ceeds. The car was eventually purchased by ‘the defendant 
from a prior purchaser who bought in good faith, and without 
- knowledge of the agent’s fraud. In an actionof detinue by 
the owner of the car against the defendant. Held that the 
mercantile agent having been ostensibly authorised -by the own- 
er to pass the property in the car, the defendant acquired a 
good title by virtue of S. 2 of the Factors Act, 1889. 


Rex v. WILLIAMS : (1923) 1 K. B. 340. 

Criminal Law__Rape—Consent of the git l— Consent in- 
diced by fraud or misrepresentation. 

A consent or submission to sexual intercourse obtained by. 
fraud is-not a defence to a charge of rape or cognate. offences. 
Where a girl was pursuaded that what was being done to her 
was‘not the Ordinary act of sexual “intercourse but some medi- 
- cal or surgical operation in order to give her relief from some 
disability from which she was alleged to be suffering, then the 
offence of rape is committed, although the actual thing that was 
done was done with her consent, because she never consented 

to. the act of sexual intercourse. 
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. SEOTTISH METROPOLITAN ASSURANCE Co. v. P. SAMUEL 
& Co. : (1923) 1K. B. 348. 

Insurance Broker —Lien eames paid under mistake 
—DIJuty to refund. 


The defendants were insurance brokers and they mod a 


ship on behalf of the owners. The policy was subscribed by 
the plaintiffs, who on a claim being made in respect of*an al- 
leged loss, paid the brokers their share of the loss. Subse- 
quently the plaintiffs ascertained on enquiry that the losg was 
not a fair loss and claimed the return of the money paid to the 
brokers. The defendants claimed that they had credited the 
money in their books to the assured and that they had a lien 


upon it for premiums which were overdue and unpaid by the 


assured. Held that the money having been paid under a 
mistake of fact, was not the money of the assured and that the 


brokers had therefore no lien upon it. The defendants were’ 


consequently. liable to return the moneys. 

If money is paid by mistake to an agent and placed by YA 
to the account of his principal, but not paid over, the agent will 
be liable to repay the money to the person so paying it by mis- 
take. The mere passing of such money in account without 
any new credit given to the principal is not sufficient to dis- 
charge the agent as being equivalent to a. payment over. 


Hoare AND COMPANY v. Mc ALPINE, (1923) 1 Ch. 167. 
Nuisance— Old building—Structural damage Vibration. 
The plaintiffs were the owners of an old house in the City 


of London and the defendants were the owners of a site ad-' 


joining the house. © The defendants with the object of erect- 
‘ing a large building on their site drove a number of piles into 
the soil and.thereby set up such a heavy vibration as to cause 
serious structural damage to, the plaintiff's house. The plain- 
tiffs had to take down tht greater portion. of their building in 
compliance with a dangerous structure notice. In an action 
for damages by the plaintiffs. Held that the vibration was an 
ordinary actionable nuisance ‘and that the defendants were. lia- 
ble on the principle of Rylands v. Fletcher (1868) L. R. 3 H. 
L. 330. for the damages caused bythe escape of the vibration 
which they had created 


~ 
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NORTH BRITISH ANAE COMPANY v. o (1923) 
A..C. 37. | 7 
Iycome Tas. Mode of computation__Right -to 'deđuct 


tax out of salaries Waivers Calculation of income. ° 





Where a company agrees with its employees not to exer- 
cise the right conferred upon it by the statute to deduct or 
retain out of the salaries of its employees the income tax | 
chargeable thereon, the amount of tax paid by the company 
though not deducted from the salaries is part of the income of 
the employees for purposes of incometax. 


BRITISH AND BENINGTONS LTD. v. N. W. CACHAR TEA 


. CO., (1923) A. C. 48. ; 


Sale of oi Comro ariation of terms by parol 
“agreement — Time and place of delivery —Repudiation—Right 
to damages. 


Where a contract for the sale of goods provides for deli- 
very in instalments at a particular place a subsequent parol 
agreement extending the time for ‘and altering the place of 
delivery does not operate as in implied rescissions of the origi- 
nal contract, in the absence of any intention to rescind. Where 
the buyers wrongfully repudiate the contract, the sellers are not | 
bound to prove that they were ready and willing at the date of 
the repudiation to deliver the goods. 


FAIRMAN v. PERPETUAL INVESTMENT BUILDING SOCIETY 
(1923) A. C. 74. 

Damages..Negligence Dangerous arenes Doraka 
staircase__Injury to lodger of tenant__Liability of landlord. . 


Defendants were the owners of a block of flats which they 
let’ to various tenants, the common staircase giving access to 
the flats remaining in the possessioneand under the control of 


-the defendants. The stairs were made of cement re- inforced 


by iron bars embedded in the cefnent and running along the 
length of the stair. Owing’to the gradual wearing away of 
the cement, in some cases a bar became exposed and in irregular 
hollow or depression was scooped out behind it by the breaking 
away of little bits of cement. The plaintiff who was lodging 
with her sister in a flat of which her sister’s husband was the 
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tenant; while descending the stairs sustained injuries by catching 
her heel in a depression so forméd. In a suit by the plaintiff 
for damages against the defendant; Held, (by the majority) 

that the only duty owed by the defendant to the plaintiff was 

not to expose her to a concealed danger or trap, that on the 
evidence, it was clear that the danger if any was obvious and” 
could have been noticed by the plaintiff and that theeaction 
failed. 


WALPORE v. CANADIAN NORTHERN Ry. Co., (1923) A. 
C. 113. ° 

Tort Damages — Action in one country or province— 
Injury sustained in another. 

An action will not lie in one country or province for a' 
wrong committed in another unless two conditions are fulfilled. 
First, the wrong must be of such-a character that it would have. 
been actionable if committed in the country of the forum ; and 
secondly, it must not have been justifiable by the law of the 
country where it was done. The expression “ justifiable '” has 
reference to legal justification, and an act or neglect which is 
neither actionable nor punishable cannot be said to be otherwise 
than justifiable within the meaning of the rule. 








JOTTINGS AND CUTTINGS. 
The Bar Council s Report._The Annual Statement of the 
` Bar Council for 1922, which will be presented at the annual 
meeting of the Bar on Jan. 1918, shows that the Council was 
not more active than usual in a year in which an exceptionally 
large number of questions affecting the administration of justice 
and the interests of the profession were the subject of discussion 
in other quarters. The Counci!’s Report consists almost en- 
tirely of its decisions upon matters of professional conduct and 
practice. Some of these matters, it is true, are not without 
their interest and importance. The Council has, for instance, 
decided that a barrister aught not, without the express consent 
of the lay client, to appear for the solicitor on a taxation be- 
tween solicitor and client of the costs of a litigation in which 
he acted for the client ; that it is undesirable that a barrister 
should be an honorary member of a local law society, though 
he is at liberty to use the library either on terms of paying a 
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subscription or otherwise ; that a barrister ought not to give 
an interview to a representative of the Press on any matter in 
which he has been, or Is, * professionally engaged ; that it is 
contrary to professional etiquette for a ‘dock defence’ te be 
accepted from a gaoler or other official, the only permissible 
method of procedure being for the prisoner to select in open 
Court*the counsel whom he desires to defend him ; and that 
it would be contrary to circuit traditions for a member of the 
North Wales Circuit to be appointed to a Recordership in 
South Wales__a question of professional etiquette on which the 
late Home Secretary appears to have consulted the Council 
when the Recordership of Cardiff fell vacant. Apart from | 
„these matters of domestic interest_in which the Council does, 
beyond all doubt, render the Bar a useful service__the Annual 
Statement deals only with the preparation and publication of 
‘the Judicial Statistics, the claim of the legal members of the 
Civil Service to be treated not less favourably than the adminis- 
trative class, and a proposed increase in counsel’s fees in the 
County Courts, on none of which matters is the Annual State- 
ment very specific in its information.. The Attorney-General, 
who is certain to receive a most hearty welcome at the annual 
meeting of the Bar, will, it may be hoped, have an audience 


not nearly so sparse as the Council’s record. 
* 


> 4 x * ‘ 

The Ethics of Advocacy._.Everybody concerned with 
good and traditions of .the Bar -must be glad that the Lord ` 
Chief Justice expressed his surprise at a statement made by Sir 
Edward Marshall-Hall, K. C., in the libel action brought by 
the Performing Right Society against the British Music Union: 
and heard this week. The learned King’s Counsel, in present- 
ing the case for the defendants, alleged that ‘part of the 
tyranny of the plaintiffs was that directly they found any person 
dangerous to them they enlisted his services,’ and he -sought ' 
to support his allegation by pointing out that Mr. Patrick 
Hastings, K. C., who had appeared against the plaintiffs in a 
previous case, was now among the counsel appearing for them. 
‘I am surprised that you should make such a suggestion, Sir 
Edward, ’ remarked the Lord Chief Justice, and the whole pro- 
fession must share the Lord Chief Justice’s feeling of astonish- 
ment. An advocate, in appearing against a client whom he 
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previously represented, is certainly not entitled to make a gra- 
tuitous use of information he acquired on a previous éccasion 
That, however, is exactly the opposite of the case on which Sir 
Edward Marshall-Hall made his tnfortunate comment. © ‘All 
that happened was that Mr. Patrick Hastings, having previ- 
ously appeared against the Performing Right Society, was,now 
engaged by them ‘in a case against a different set of defendants, 
Ts not this exactly how a large number of young men make their 
way at the Bar ? ‘They show so much skill in fighting “the 
cause of their clients that the litigants on the other side,*who, 
perhaps, are best qualified to see how ably the case against them 
is presented, resolve to brief them when they are again éngaged 
in litigation. ‘Even the ranks'of Tuscany could scarce forbear 
to cheer ’ -upon that natural sentiment many a sound practice ` 
has been built up. No tradition of the Bar is established more 
firmly than is the impersonality of the advocate. To hold that 
a membef of the Bar is not entitled to appear for a client whom 


“he had opposed in another case would be to undermine one of 


the most time-honoured principles of advocacy. It would im- 


ply that the advocate was personaly responsible for the justice 


of his client’s case and no rule has been more frequently insisted 
upon---in the interests of clients as well as of the Bar---than that 
the personal opinion of an advocate is wholly ‘irrelevant to 
every issue the Court has to try. “The Law Journal. ” 


A new Departure in Solicitors’ Negligence. . The well- 
established principle that solicitors are answerable for any lack 
of reasonable care, skill and diligence in the discharge of their 
professional duties seems to have been rather extended in Jones ` 
v. Lattey and Hart (February 16 ), where a special jury, after 
a summing-up by the Lord Chief Justice, awarded the plaintiff 
250 pounds damages. The’ circumstances which resulted in. 
this adverse verdict, if they reflected upon the solicitors” know- 
ledge-of the.world, certainly did not show any lack of care, 
skill or diligence on their part. e They were instructed by their 
‘client to make inquires into the relations of his wife with an 
actor, and if necessary; to employ a detective with a view to pro- 


_ ceedings in the Divorce Court. The lady, calling upon the de- 


fendants, succeeded in inducting them to believe, though her 
guilt-was clearly established -when her husband subsequently 
j-8 : l 
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took proceedings against her, that there were no grounds for di- 
vorce. The plaintiff, havjng obtained his decree, claimed that, if 
the defendants had done their professional duty, he would have 
obtained it earlier than he did, and would have saved the 250 
pounds which, as the result of the defendants’ report to him, 
he had paid to his wife for maintenance. In the famous case 
of Godefroy v. Dalton (1830), 8 L. J.C. P. 79) Chief Justice 
Tindal; while admitting that it was extremely ‘difficult to define 
the’ skill and diligence which a solicitor is bound to display, 
held that the authorities established in general that “ he is lia- 
ble for the consequence of ignorance or. non-observance of the 
rules of practice ; forthe want of care in the preparation of the 
cause for'trial, or of attendance thereon with his witnesses ; 
and for the management of so much of the conduct of a cause 
as is usually and ordinarily allotted to his department of the 
profession. On the other hand, he is not answerable for er- 
ror in judgment upon points of rare occurrence, or Of nice or 
doubtful construction.” It is not easy to fit in with any, of” 
these’ propositions the observations which the Lord Chief 
Justice made to the jury in Jones v. Lattey and Hart. While 
declaring that nothing was said against the good faith or com- 
petence of the defendants, he emphasised ‘the fact---which the 
defendants themselves admitted that they had allowed them- 
selves to be decided by a plausible woman. Lord Hewart 
said. Lack of imagination on the part of a solicitor is not 
megligence ; neither is an unusual degree of kindness of heart; 
nor a disposition to accept a story when it is told by a person 
who appears. to be in distress. But where a solicitor is em- 
ployed to ascertain the truth, however unpleasant the position 
may be, all these ‘qualities or tendencies are excepted to be 
kept in check by a reasonable, cool and experienced judgment 
and by a reasonable scepticism about the ways and works of a 
sornewhat imperfect world. o 
_ "What this seems to come to is that a solicitor is liable for 
negligence if he is not so much a man of the world as to- be 
sceptical about whatever he is told. It'is, so far, as designing 
women are concerned, almost a counsel of perfection. Ts 
there not the authority of Milton for saying that 
So = Wisest men E 
Have erred, and by bad women been deceived, 
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ae And shall again, pretend they ne’er so wise. 
_ , Mr. Beven, in his classic work on Negligence, cites Hill v. 
finney (4 F. & F. 616) for the statement thate‘ a solicitor is 
not liable for advising his client not to go on with a case, unless 
the client can show not only that he had a good case, but also 
that thë solicitor was, or ought to have been, aware‘of it.’ 
That is, perhaps, as near as’ any case goes to the Lord Chief 
Justice's direction, but it can hardly be said, having regard to 
all the circumstances, to go far enough to support it. . 
Late Sittings and Summings-up. Late sittings in Court 
have recently been the subject.of judicial comment in the ‘Court 
of Criminal Appeal. The Lord Chief Justice, in quashing the 
conviction of an appellant on the ground that the summing up 
was defective, took occasion to point out that the Deputy-Chair- 
man of the Middlesex Sessions, by whom the appellant had 
been sentenced to eighteen months’ imprisonment, did not begin 
his summing up until eight O’ clock at night, and to intimate 
that ‘the question whether it was satisfactory to direct a jury 
so late, after a trial lasting | many hours, might be worthy of 
‘consideration.’ While most lawyers today will strongly ap- 
prove Lord Hewart’s comment, nearly all the judges and ad- 
vocates of an older generation would have been simply astonish- 
ed by it. lt was once a common thing for trials to last far in 
to.the night. Sir Harry Poland has placed it on record that in 
1847 he heard part of a murder trial before Mr. Justice Erle 
at the Old Bailey which lasted from ten in the morning to 
twelve at-night. ‘If,’ the veteran lawyer has said, ‘ some of 
the old judges who were accustomed to sit at eight in the morn- 
ing till past midnight. were to know of the present sittings, from 
10.30-a. m. to 4 p. m. would they not think that the lawyers of 
the present day were a degenerate race P? Very likely they 
would: But the judges of the present day know that judicial 
endurance 1s useless with 3 wearied j jury. Not that long sit- 
tings have not been known in modern times in higher Courts 
- than the Middlesex Sessions.» . The Bar Council once issued 
a strong protest against the protracted sittings of certain 
Judges oncircuit. One day at the Maidstone Assizes, for 
instance, Mr. Justice Hawkins sat from 10.30 a.m. to II p.m. 
one of the jurymen informing the learned judge the following 
morning that he was scarcely able to walk home when the Court 
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rose. One of the defects of the present circuit system is that, 
though herculean feats such as Mr. Justice Hawkin’s have 
ceased ta be, jadges are still required, in order not to interfere 
with the circuit fixttires, to sit much later than they ought If 
justice is popularly supposed to be blind, her work cannot be . 
satisfactorily done when jurors are inclined to close their eyes. 
Erskine made his celebrated speech in Lord George Gordon's 
case after midnight, the trial, which began at eight O’ clock one 
morning, not finishing until five O’ ‘clock the next. There is 
little fear nowadays of any Court attempting to emulate such 
an exhibition of judicial endurance. “Ibid” 
# 
x * 

The Law and Internment.__It seems tobe accepted 
that the legality of the Regulation under which 
the Home Secretary has acted cannot be ques- 
tioned. In Brady v. bbs (1921) the Court of Appeat, afirm- 
ing the judgment of a Divisional Court (Trevethin, C. J., and 
Shearman and Sankey, JJ. ) held, in effect, that the Regulation 
was valid, and that it was applicable to acts done, or about to 
be done, in England as well asin Ireland. Even Sir John 
Simon, who argued against the validity of the Regulation in 
the Court of Appeal, was obliged to admit in the debate in the 
House of Commons on Monday that the Home Secretary had 
acted within the law, though he was careful to point out that 
the judges of Court of Appeal were not unanimous. It may 
not unfittingly be added that Lord Justice Bankes, who presided 
at the hearing of Brady v [bbs, acknowledged that ‘ under, nor- 
mal conditions, ’ the idea that a man might be taken away from 
his home, detained in prison without trial, and deported to Ire- 
‘land for internment, was ‘not only abhorrent to our sense of 
justice, but inconceivable.’ But even those who recognise that 
conditions in Ireland are anything “ but normal, and who de- 
plore the dastardly attempts being made to undermine the Free 
State Government, can but regret that Regulations, passed to 
meet one kind of emergency, should continue to be employed 
for another. A fittimg sense of our constitutional liberties 
would be best expressed either in preventing the Executive ac- 
quring such exceptional powers as those complained of, or in 
Seeing ‘that the Executive does not retain them one moment 
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longer than the occasion justifies. If the powers of the Exe- 
cutive tend to become a menace to the Constitution--and who 
can deny that the Executive’s encroachments upon constitution- 
al freedom has increased at a very alarming rate in recent 
years--it is for Parliament, as the guardian of that freedom, 
to see that the ‘reign of law’ is restored. But the Courts 
still have some power over the application of the law,” and 
where it is strained to fit-into a changed set of circumstances, 
they might well assert their authority to secure that-effect shall 
be given to the original intention of Parliament. T3 


R 
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The Executive and the Constitution.—During the 
war the Executive was given exceptional” powers 
to deal with an exceptional state of things. No parti- 
otic citizen could legitimately complain of those exceptional 
powers yntil they continued to be exercised long after the emer- 
gency which justified their creation had passed away. Less 
than two years ago, when Ireland was in a state of warfare 
with great Britain, the Restoration of Order in Ireland Act was 
passed, the Home Secretary being empowered, by a Regulation 
made under the Act, to order to be interned in any place in the 
British Isles any person who was suspected of acting, or having 
acted, or being about to act, in a manner prejudicial to the 
restoration or maintenance of order in Ireland. From the 
constitutional point of view, the disturbing feature of the depor- 
tation of a considerable number of residents in this country, 
which the Home Secretary has ordered at the instance of the 
Irish*F ree State, and which has been the subject of an important 
discussion: in the House of Commons, is that the Regulation 
has been used in circumstances quite different from those which 


were contemplated when the Act was passed. The Irish Free 


State was not in existence when the Act was passed; Great 
Britain was directly responsible for the government of Ireland, 
and the House of Commons eould exercise some.kind of guar- 
dianship over the persons who were interned under the Regu- 
lation ; but the Irish Free State is an, independent Govern- 
ment, over whose administrative acts the House of Commons 
Can exercise no control. . 
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-Justice in a hurry.—Not alone in criminal cases -has the 
judicial day been advantageously shortened. -Sir John Hol- 
lams makes more than one allusion in his “Jottings of an Old 
Solicitor ’ to the prolonged sittings at the Guildhall in hig ear- 
lier days. . ‘ I-well.recollect,” he writes, “ a special jury action 
being called on before Lord Campbell at twenty minutes to six 
on aevery severe night, next before Christmas. Lord Bram- 
well, counsel on one side, and Mr. Justice Shee, on the other, 
joined in protesting against commencing the case that night. 
Lord. Campbell merely said, “Swear the jury,” and he tried the 
case out that night, although it took several hours__witnesses 
being examined on both sides.’ Lord Hewart did not quash 
the sentence passed by. the Deputy-Chairman of the Middlesex 
Sessions because he summed-up at so late an hour__he rather 
treated the lateness of the hour as.a reason why he misdirected 
the jury. But Sir John Hollams refers to another civil case 
which would appear to be an.authority for the proposition that 
x trial may be invalid because of its prolongation to a late hour. 
He writes + | ii 
“I happened to be in the Court of Common Pleas at 
Westminster when Mr. Keating (afterwards Mr. Justice 
Keating) moved for a new trial in an important will case tried 
before Lord Campbell at Stafford ; Mr. Keating said that the 
trial commenced -at mne o'clock on a Monday morning, am:i 
that the Court sat until eight O’ clock that night, and then ad- 
journed until eight ©’ clock the next morning— that at eight O’ 
clock on the Tuesday evenning the plaintiff's case was closed 


‘that the Court had sat continuously that day for twelve hours 


that the Court was very crowded and heated_the jury*were 
country gentlemen, accustomed to be in the open air__and that, 
in fact, when the plaintiff’s case closed there was only one man in 
Court who was not physically and mentally exhausted. Under 
these circumstances, the learned coynsel said, he appealed, but 


appealed in vain, to be allowed to open the defendants’s. case 


the” next morning. The Judges bf the Common Pleas saw the 
disadvantage - at which the defendant had been placed, and 
granted a new trial. s 

“Here is one instance-at any rate, of an excessive desire to 
speed up the administration of justice resulting in further delay 
and expense, the heavy cost of the trial being all thrown away. 
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because the Judge insisted úopn sitting so late. The spectacle 
ina hurry i is never a pleasant | one, whether in a criminal or a 
civil Court. T 

The Late Mr. Justice Bray., —Mr. Die Bray, who was 
‘recently taken ill whilst at work i in his Court, has now passed 
away after nearly nineteen years of judicial service, and the ° 
Bench is distinctly the poorer for his loss: He broughteto the 
discharge of his judicial duties a fine combination of gifts_a 
profound knowledge of the principles of the Common Law, a 
keen and penetrating intellect which enabled him to grasp “with 
feadiness the material issues, and an unfailing sense of the dig- 
nity and obligations of his office. Until quite recently he bore 
his eighty years and more with extraordinary case, and no occu- 
pant ot the Bench showed a more determined desire to dis- * 
charge his duties conscientiously and well. Though there was 
a touch of austerity about his vigorous personality which pre-- 
vented him from acquiring the popularity which other Judges 
have won, he enjoyed in a very high degree the esteem and 
confidence of the members of both branches of the profession. 


. CONTEMPORARY LEGAL LITERATURE. 


T he Diity ‘of Disclosure . In the A merican Law Review 
for November-December, 1922, a writer raises a point of pro- 
fessional ethics under the above heading. He seeks to find 
out.the cause and suggest a remedy for the evil of the growing 
unpopularity of existing judicial systems: “The popularity of 
‘the movement (in America) for judicial, recall carries, in his 
opinion, the most distinct and startling. evidence of the depth 
and intensity of the popular feelings. It ts necessary not only 
that the judicial system must be sound but it is almost equally 
- vital that the. people at large shall believe it. He thinks that 
this is no ‘passing phase of discontent. Recall of Judges .i is 
a remedy which will be unnecessary if the faults of the system 
can be corrected. Politicał philosophers and active industrial 
or commercial people alike concur in advocating judicial recall, 
but for entirely different reasons : the „former | because they 
imagine that Coiirts are usurping legislative power, encroaching 
on the domain denied them by the constitution ; the latter 
because they have comie to distrust the efficiéncy of the Courts. 
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The purpose of the responsible authors of the theory can be 
easily effected by passing laws to defeat decision, or by amend- 
ing the Constitution where a law is adjudged unconstitutional; 
and therefore judicial recall is quite unnecessary, . Thaman 
in the street has nothing to do with these considerations. He 

“` has a feeling vague perhaps, but deep, sincere and usually ex- 
ceediagly intense, that our Courts are not now administering 
Justice among us as fairly, honestly and expeditiously as the 
people demand and have a right to expect. “ You get plenty 
of law in the Courts, but mighty little justice. ’ 


The writer is convinced that the entire conception, motive, 
and.spirit of judicial administration (as at present worked) are 
radically and fundamentally wrong. The central aim and 

` purpose-of the proper administration of justice is to find the 
truth, and upon the basis, of the truth ascertained to adjudicate 
“the rights and the obligations of the litigants. The methods 
or rules of finding the truth should be simple, direct and expe- 
ditious. ` No one who knows the truth should be permitted 
to remain silent. “ Wherever truth or aid to truth lies in a 
human mind, that mind whether it be of attorney or party or 
witness ranged on the one side or the other of the controversy, 
should be-opened fully and frankly to the tribunal which seeks 
the truth, and no rule of procedure or privilege of etiquette or 
socalled ethical code, no form or ceremony, tradition or prece-. 
dent inherited from the dark ages should be permitted to pre- 
‘vent ...as apart of our judicial system,” continues the writer, 
E attorneys as officers of the Court are sworn to fidelity to jus- 
tice. Their first allegiance should be to the truth; their 
first and paramount duty to see that the truth is revealed. The 
fact that truth discovered will injure his client’s cause or defeat 
his contention should be no excuse for the attorney’s failure to 
disclose, much less for his active effort to conceal or suppress. 
No partisan duty to a client should be permitted to interfere 
with or cloud the attorney’s controlling duty to the Court to 
reveal the truth.” ` eee 

Then he describes the present mode of trying causes in 
Courts. “It is rather,adapted to the play of a game in which 
the established rules make chance and the nimble wits of the 
gamester the elements which determine ‘the issue. They do 
not tend to the encouragement of that candid frankness that 
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characterizes those pursuing’ the truth, but rather- to the-en- 
couragement of wordy squabbles, vexing quibbles, and tricky 
strategy of combat. The contests are interesting, as all games 
are, beth to the players and the public. They present brilliant, 
thrilling and drama spectacles as intellectual duels of 
trained strategists. They are filled with a variety of surprise 
and: ambuscade. ` But running through them all is the môtive 
and object of the victory of the gamester rather than the ascer- 
tainment of. ultimate truth. ’ 

_ The writer is of opinion that the rules of evidence expe 
considerations which are pursuasive in reaching conclusions in 
ordinary affairs of life. The other side is to be kept in igno- 
rance. A witness must always be a partisan. A lawyer 
who can win his client’s cause is applauded for his professional 
skill ;' and that the verdict is unrighteous is regarded no ble- 
mish on his victory. ` That is the reason why our judicial 
system and our profession are discredited and distrusted in the 


e popular mind... The writer proceeds to instance a case where ~ 


the truth is in favour of the plaintiff and the names of the wit- 
nesses who can speak to it are known to the defendant's attor- 
ney. By the latter keeping silent the plaintiff is non-suited. 


And the attorney cannot be compelled to disclose. He may 
not misrepresent, but he is not bound or expected to disclose.. 


On the other hand he n owes it to his client not to dis- 
close. o \. 
_If the privilége is intended to sans a ‘client in doubt tc 
secure the advice of wise counsel, it should be ‘abolished if jt 
helps him to avoid a just obligation. -If the client does not 
discloSe to his attorney, he -himself will be the only sufferer, as 
he cannot receive the aid of a skilful officer of the Court to 
help him either in the escape of a just obligation ‘or in the 
carrying out of a dishonest purpose. The rule that an accused 
should not be called ` upon to incriminate himself is a similar 
survival from the barbaric MIE ages of ny and oppres- 
sion. e 

-The charge required is simple though i its effect would. be 
almost revolutionary. It would be-necessary only in proper 
form for the, legislatures to provide that either.side may file 
interrogatories to. the other, on which’ the interrogated. party 
should be bourid to.make: full disclosure of.the names of 
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-witnesses who have been conferred with, the statemeñts which 
each and every witness had made of material facts within his 
knowledge, what has béen said at conferences between counsel 
and client or counsel and witnesses in the preparation of the 
case, and what claim either of law or fact the plaintiff or. 
detendant.intends to make at the trial. 

“Asa result of such a law many cases now TEN 
time of the Courts will never need to be tried. ` : The specula- 
tive uncertainty with regard to the issue of a case which is the 
chief, encouragement to litigation will in a large measure dis- 
appear. ` When this scheme was explained to a Judge, he ex- 
plained, “ Why, that would be playing.the game with all the 
cards on the table.” - The'writer’s answer is that the adminis- 
fration of justice is something more than a meré.gaine. The 
confidence of the people in it, at any rate, will be réstored. `` 


T he Sociology a Law :—The views of an eminent conti- 2 
nental jurist on the above subject are. published in the Harvard 
Law Review for December 1922. . There is a world-wide 
Law, though -there also Legal Provisions different in every 
state.. When it is asserted that there is multiplicity of Laws 
all over the world, the term “ Law ” is used to denote “Legal 
‘Provisions.’ In. every civilized country we can expect to find 
certain things, marriage, family, possession, contracts, succes- 
sion. These are legal mattefs unthinkable.without a Law. 
‘Those who emphasize the coinirion element in the midst of the 
variety of Legal Provisions are centering their attention not on 
it but on the Social Order, and this is among civilized states and 
peoples similar in its main outlines. . In fact many of its fea- 
tures they possess-in common with thé uncivilized and the half- 
civilized. | | 
_° The Social Order rests on the fundamental social institu- 
tions : marriage, family, possession contract, succession. A 
social institution, though not physical or tangible, is yet percep- 
tible to the senses in that person who stand in social relations to 
aech other act in their dealings according to established forms. 
Legal Provisions are Specific instructions to courts or to admini- 
strative ofhcials:; and they vary’ in their details in various 
countries, It is possible, however, to imagine a legal system 
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nothing other than the Social Order, without Legal Provisions; 
for society is older. than Legal Provisions and must have had 
some kind of ordéring before they came into existences With 
the primitive court organization of society in its infancy instruc- 
tions’ to courts would have. hardly been possible. This is so 
throughout the earlier stages of the evolution of peoples. The 
Lex Salica contains a very part of the law of the Franks £ the 
major portion is to be found in works of history, documents and: 
other sources. ` Though in recent centuries the mass of Legal: 
Provisions has grown to an enormous magnitude; yet it stands: 
the variegated body of human activities in the same relation as 
a Stagnant pool to a living stream. : | 

Inthe so-called pre-history of law there are as yet. no 
courts. ‘Quarrels are either peacefully settled through com- 
promise or dragged out in bloody feuds. Generally they are 
based on murder, mayhem, kidnapping, rape; theft, cheating. 
Courts begin to appear later. First the disputants go to men 
in whom they have confidence. Compensation in head of 
cattle is meted out to the injured party so that he may abandon 
the feud. In similar cases similar penalties become tradition- 
al.” Folk-laws are therefore mere tables of penalties ;-these 
were. the original Legal Provisions. As life grows complex, 
there arise people who write down judicial decrees. These: 
people by learning the way in which cases were decided in the 
past achieve ari influence in the development of the law ; occa- 
sionally as. Judges, but most often as writers of opinions and 
counsellors. © hus judicial decisions become Legal Provisions. 
for they contain the forms for the decision of. future cases.. 
The common law of the English and the Americans is still in 
that stage. Jurists, however, do not stop at merely gathering 
and arranging judicial decisions. They begin to develop the 
Legal Provisions further, as writers and teachers of law, chiefly 
through generalization. By casting aside the unessentials of 
a‘ judicial decision, they make a Legal Provision of general ap- 
plication. Some Legal Provisions in the Twelve Tables re- 
tain traces of the particular cases for which judicial sentences 
were shaped: - “ If the javelin slipped érom his hand before. 
he threw it.” The Provision in its final form would read : 
“ Whoever negligently has caused the death of a human being.” 
In course of time Courts came to rely on Judicial decisions but. 

` 
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on the writing of jurists. “But where the writing were full of 
contradictions, some order had to be made out of their chaos 
for.the good of the state. This was done by Justinian.. “The 
Prussian Landrecht; the Code Napoleon, -the Austrian Code, 
the German Burgerliches Gesetsbuch, the Swiss zivilgesetsbuch, 
arid ‘a host of other imitations-show that later law-givers follow- 
ed the Same path. The laws of Manu, of Moses, of Zarathus- 
ra; of Hammurabi, are similar colléctions of judicial and juris- 
tic laws together with numerous religious, moral, ceremonious 
and hygienic provisions. 2 3 

“The state became a law-giver' sale late in its existence. 
An oriental despot can level a‘city to the earth but he cannot in- 
troduce civil marriage into his kingdom. Even popular assem- 
blies-of the ancient city-states made rules only for particular 
cases, for war and peace, for the imposition of ‘taxes‘and the 
like. True legislation first occurs in Athens, and is later de- 
veloped in Rome. State legislation became prominent in 
Italy niné centuries ago, in England seven,-in France six and 
Germany five centuries ago. This was so, because a statute 
when passed must be capable of being enforced. For that 
purpose the state must have in the persons of the Judges and 
other officials organs capable of putting the law into practice. 
these men must also be able to read, to understand, to-apply 
the Statute. ` But Judges are at the outset ‘social institutions, 
earning: as little. for legislation as juries now-adays sometimes 
are. So also-with Oriental State. Ifa kadi, an ecclesiastical 
Judge in Turkey, knowing nothing but the Sheriat law. were 
sent.a set of exchange regulations by the Sultan, he would -cer- 
tainly not know what to do with them. This it isa mistake 
to suppose that the legal institutions such as marriage etc., have 
been called into existence through Legal Provisions ; or worse 
yet, through statutes. The legal system is ever older than 
the Legal Provisions. ih tle 

So it is even today. - For social order'is not fixed and 
unchangeable, ‘capable at most of being refashioned from time 
to time by legislation. ‘It is in 4 constant flux. Slight changes 
and readjustments inshuman relations assume in the course of 
. centuries proportions of tremendous revolutions new types of 
disputes call for new Legal Provisions, supplied in our times in 
alarges measure by legislation ; ; but- this comes about as an after 
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thought, after the thing has become obvious enough to.sét the 
legislative machinery into motion. . But even now this work 
is being done by judges who often lay down new Legal Provi- 
sions, under the appearance (bya species of juristic sophistry) 
of merely following old cases and . statutes which-they cite. 
Even the Courts can concern themselves only with cases- that 
come before them.. But most affairs work themselves out 
without any dispute. Litigation is either prevented by: friend- 
ly compromise, or prohibited by its cost and delay. Again in- 
numerable cases involving small sums never go-up. to the puperi- 
or Courts and thus are not the subject of the Legal Provisions 
made by the latter, though they may be extremely important 
from the point of view of society. 

While thus it is clear why Legal Provisions cannot possi- ` 
bly cover the entire law, they are dependent upon society both 
for their existence and their content. The Legal Provision’ 
cannot gome into existence until there are present in society the 
institutions to which it pertains ; and it continues to be applica- 
ble only'so long.as its presuppositions endure in society. The 
provisions in Carl V’s code concerning witchcraft were not ap- 
plied in Germany from the time that people ceased to believe int 
witches and wizards. The fact that the continental jurispru- 
dence of the middle ages depends upon the cld Civil Law might 
seem to conflict with this theory ; but the various Legal Provi- 
‘sions were none the less created. by the Judge or the jurist, 
though the inspiration be drawn from an older Code. For 
the Justinian Law as.such was not then in force “in these 
countries. 

“(The writer onida ae a hope that future juristic 
studies will not be confined to mere Legal Provisions, but will 
embrace the wider arena of legal phenomena of legal relations 
in-society.) 





| ‘BOOK REVIEWS. 
The Court Fees Act, as amended until December, 1922 by 
Dr. _KRISHNAMACHARIAR, .M. A., M. L.ePH. D. | 
 This.is one of the most useful publications on the Court 
Fees Act, we have come across. The various provincial Court 
Fees Amendments Acts of the year 1922 have necessitated the 
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publication of a number of commentaries on the enactments. 
Dr. Krishnamachariar is already well known as the author of 
text books on many branches of law. The special features of 
this work to which we wish te draw special attention are-briefly 
_ these, ‘The introduction to the book gives in a short compass 
the: principles: underlying the valuation of suits, appeals and 
other*proceedings for the purpose of Court Fees. In the 
body of the book itself, the various provincial amendments 
are given in their appropriate places in relation to the principal 
Act, and their significance is explained. The commentaries 
under the vartous sections and articles are full and references 
are given to the decided cases wherever necessary. Then we 
have the several provincial Acts given one after another, so 
“that there may be no confusion when having to refer. to any one 
of the Acts. Lastly towards.the-end we have al! the allied 
‘enactments such as the Suits Valuation Act and the notifications 
applicable to the several:.provinces. With such varged and 
useful information; we feel sure, that the author’s hope, that 
the ‘book may be found useful as a work of reference by the 
Bench and the Bar will be realised yery soon. We have only 
to add that the splendid get up and printing of. the volume 
are the work of Messrs P. R. Rama Aiyar & Co. of nner 


$ 


D He's ai Dictionary -y published by one Sei & 
MAXWELL, LTD., £ 3 s. 3 net. 

-This is a; very. useful publication being a Died of 
English law giving the meaning of expressions and terms: used 
in English law. It cannot be doubted that an accurate corfcep- 
tion of the import of legal terms is necessary for a perfect un- 
derstanding ‘of legal subjects. The author seems to have 
originally intended to bring out a new edition of the late Mr. 
Sweet's Dictionary of English law. But the vast material 
-contributed by the author and presented i in this volume as com- 
pared with the late Mr. Sweet’s wark, has justified him in giving 
his own name to the: publication. . One striking feature of the 
work is that in giving the meaning. of the.expressions and terms 
of the law the author. has given its history which will be found 
to be of very great `.use in countries where the English law is. 
used but its history is not very. well understood and this. 


. 
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historical. note is given in such clear, simple and concise 
language that the-reader has not to embark upon another in- 
vestigation to understand technicalities about the expressions in 
the historical note itself. The author has thought fit to omit any 
reference to cases where meanings of legal terms have been 
judicially considered. It is-true that for the citation of cases to 
be really valuable in such a work, it ought to be done thorgughly 
and the thorough citation would as the author has ‘stated have 
increased very much the size of the work and, we would, add, 
also its price. We however venture to think from thg disin- 
clination of judges to accept. statements made by ‘ordinary 
writers of legal text books some reference to decide cases where 
the meanings of expressions are given in terms which the author 
has adopted would be of some use. . We therefore think that ` 
the treatment in Stroud’s Judicial Dictionary is not without its 
advantage, as it enables the reader to give. reference to some 
decisiongwhich has understood ‘the expression as the author has 
given. The statutes to which references are made wherever 
necessary in giving the meanings’of words would undoubtedly 
be greatly appreciated. We feel stire, speaking of this country, 
that this Dictionary of English law will be found of very great 
. assistance in understanding the proper significance of the terms 
of law which we have to use every day in the practice of the 
legal Profession. 


The Code of Civil Procedure by S. HARNAM SINGH, 
M. A. P. C. S., 1923 (First Edition). 


We uae great pleasure in acknowledging the receipt of 
Mr. Harnam Singh’s commentary on the Code of Civil Pro- 
cedure. Although the author intended it both for the students 
and for the practitioners we think it is intended more for the 
former than the latter, because the busy practitioner would 
like to have at least one decided case on any particular topic 
to assit him in his work in Court: and judged by 
this test, we are not sure that Harnam Singh’ s book will be 
found of help always to the busy professional gentlemen. On 
the other hand a mass of case-law on every imaginable question 
would bewilder the student and he. would loose his thread in 
going through a commentary which gives a fairly full reference 
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to the decided cases: The rules made by the various High 
Courts under, the rule making power conferred by the Code 
uhder'S. 122, will be found of great use as they are not to be 
found: in many of- thè published copies of the Civil Procedure 
Code and it has Sometimes happened that when reference is 
made to certain rules and orders thé practitioner is told that 
the High Court has framed’‘a different rule on the question, 
This difficulty would be obviated by the work .under notice 
which gives the rules made by the several High Courts. This 
` work will be found of special use in the Punjab as it gives the 
Punjab Courts Act as amended in 1922 and the Letters Patent 
of the Lahore High Court. | 





Handbook of Criminal Cases compiled by Mr. L. N. 
. GANATRA, Vol.1. . 


This is a publication of the. reports of Criminal Cavers re- 
printed. ver rbatim from thé five- series of the Indian Law 
Reports, i. e., Calcutta, Madras, Bombay, Allahabad . and 
Lahore. There are a large body of legal practitioners in this 
country who devote themselves mainly to the practice-in the 
Criminal Courts. To them the Civil Casés published in the 
Indian Law Reports would not be of much practical interest. 
We are sure they will find Mr. Ganatra’s publication,..which 
gives only the decisions of the Criminal cases, really useful. 


The Madras Law J ndi: 








NOTES OF INDIAN CASES, Ti 


——— 
+ 








ADHIKANDA SAHU v, Joci SAHU, 1 PAT. 164. ° 


In this case, a brother of the judgment debtor obstructed 
the execution of the decree by the decree-holder and the latter 
obtained sanction to prosecute him under S, 183, I. P. C., and to 
avert the prosecution both the brothers and their father executed * 
a mortgage on their properties to the decree holder and when 
the decree holder sought.to enforce the mortgage the illegal. 
purpose of stifling prosecution for which it was executed was 
pleaded in defence. That sucha plea can be taken in defence 
has long been settled. Collins v. Blantorn Smiths Leading Cases 
Vol, I, p. 369 (Lith Edition.) The English law on the subject 
of illegality having the effect of stifling a prosecution, avoiding 
an agreement.has, if we may say so with respect, been accura- 
tely summarised in the passage in Mr. Justice Chapman's 


. judgment in Sukdeo Das v. Mangal Chand 1, extracted by Mr. 


Justice Das inthis case, But the. real difficulty arises as in 
many other instances in its application to the facts of each 
case. As Lord Lyndhurst observed in Egerton: vy. Brownlow 2, 
“any contract or engagement, having a tendency, however 


slight, to affect the administration of justice, 1s illegal and 


void,” The reason of the rule is stated to be that one should 
not make a trade of a felony ; in other words, when a person 
is aware that a crime has been committed, he should not con- 
vert that crime into a source of profit or benefit to himself, 
The question in each case therefore, is whether there isa 
contract to affect the administration of justice. Such acontract 
need not however be express ¢ but it may be one implied from 
the circumstances, as in Williams v, Bayley 3, Jones v. Merio- 
nethshire Permanent Benefit Building Society 4, and Majibar 
Rahman v. Muktashed Hossein 8, A mere threat by one person 


1, (1916) 2 Pat L. J. 630 2. 4H. L. Č. at p. 163, 
3. (1866)-L. R. 1 H. L, 200. 4, (1891) 2 Ch 587, 


5. I. L. R. 40 C. 113. : 
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to prosecute another which induces a contract by the offender 
or his relations or friends, there being only a hope in the minds 
of the latter that thereby they might avert the prosecution, does 
not invalidate the contract because there is in such a case, no 
stipulation or agreement by the other party not to prosecute. 
Flower v. Sadler 1, Jones v. Merionethshire Permanent Benefit 
Building Societv.2 and Jones v. Merionethshire Permanent 
Benefit Building Society 2, It is on this ground an agreement by 
which an offender agreesto pay up the amount of his pre- 
existigg liability to the prosecutor has been held to be valid. 
See Jones v, Merionethshire Permanent Benefit Building Society 2, 
Even in sucha case if there isa stipulation not to prosecute 
the offender, an agreement by the latter to pay up old dues 
' would seem to be bad. In cases where third persons who 
were under no original liability to the prosecutor enter into a 


- « contract with the prosecutor, Courts have more readily inferred 


a stipulation not to prosecute as being the consideration for the 
agreement. See Williams v, Bayley 3, Jones v. Merionethshire 
Permanent Benefit Building Society 2, In the present case, 
- there was no sort of pre-existing liakility on the part. of .the 
father or the obstructor in the execution of the decree and 
there would seem to be no other consideration for their 
executing the mortgage unless it be an agreement, implied in 
the circumstances, by the decree holder not to prosecute the 
obstructor under S. 183, I. P. C. Thus we share with Mr. Justice 
Das his doubts in following Sukhdeo Das v. Mangul Chand 1, 
on the facts and coming to the conclusion that the mortgage is 
yood even against persons who were under no original liability 
to the mortgagee, It may not be out of place to remark, that 
under Ss. 10 and 23 of the Contract Act both “ the object” 
and the “ consideration” toa contract have to be lawful ; and 
even though the consideration may not be unlawful in this 
case, it is worthy of consideration whether “the object” of the 
contract may not be said to be unlawful if it is understood in 
the sense of “ design” or “ purpose” of the contract, as Sale, J. 
defined itin Jaffer Meher Ali v-*Budge-Budge Jute Mills Co., 5 





1. (1882) 10 Q. B. D. 572. ` 2. (1892) 1 Ch. 173. 
3. (1866) L. R. 1 H. L. 200. 4. (1906) I, L R, 33 Cal 702 at p. 710. 
5. (1907) I. L. R. 34 Cal. 372. 


° 
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- DHANUKDHARI SINGH v. RAMBIRICH SINGH, 1 Pat. 171. 
This case is important as defining the limits within which 
a junior member of a joint family can borrow débts which will 
be birtding on the family. The ordinary rule is, of course, that 


‘only a manager can bind the joint family property by debts in- 


curred for necessary or beneficial purposes. Where a junior 
member borrows for necessary purposes or the borrowing” has 
been acquiesced in by the other members of the family, Courts 
have inferred an agency to deal with the properties in, the 
junior member, Krishna Ayyar v. Krishnasami Ayyar, 1 Withu 
Dhondi v. Babaji, ? and Indar Chand v. Bidyadhar Pandey 3, 


‘Where the manager is absent and there is a necessary purpose 


for which expense has to be incurred, it should be open to a 
junior member to borrow or charge the properties of the family. 
The rule laid down in this case that in times of distress and for 
family necessity a junior member can deal with the family pro- ° 
perties is,well founded in principle and fully supported by the 
passage in Mitakshara cited in the judgment, The result of 
holding otherwise .will be that that even though the joint 
family cannot get on without incurring the expenditure, there 
will be none who can incur the debt and it would be open to 
a member who is disposed to be obstructive to bring about re- 
sults which, will be highly prejudicial to the family interests, by 
interdicting the borrowing or alienation. It is at the same time 
necessary to insist on the two conditions as to distress and 
necessity pointed out by the learned Judges to support the 
charge on the joint family properties, so that it may not be 


possible for a junior member to lightly deal with the properties. 


SURAJ PRASAD v, MAKHAN LAL: 44 A. 382. | 


A Hindu father executed a mortgage partly to pay off a 
prior mortgage which had been executed before the son was 
born and partly for binding,necessity. Their Lordships hold and 
we think rightly that it was quite immaterial whether the first 
mortgage was for necessity or enot. The son takes an interest 
by birth only in such property as exists at the time of his birth 
and when there has already been a mortgage, the property in 
which he takes such interest is only the equity of redemption 





1, (1900) I. L. R. 23 M. 697, 2 I. L. R. 82 Bom. 375, 
3. (1920) 5 Pat. L. J. 744. 


y 
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„and he has no right to question the mortgage. Bholanath Khet- 


ty v, Kartick Kissen Das 1; Chinnu Pillai v, Kalimuthu Pillai 2. 
It is doubtful #f the son” would have the right to question the 
mortgage, say on the ground of fraud practiced on the dather 
which might give the father the right to question Chaudhri 
Ujagar V. Chauduri Pitam 3, 


_ KRISHANDA NATH KHARE v, RAJA RAMA SINGH : I, L. R. 44 


All 383.. 

Opinion seems to be very pudi divided as io whether the 
liability of the other members of a joint Hindu family on-a 
promissory note is upon the note itself or on the debt. If the 
liability is on the debt, there might be a difficulty in holding 
them liable when there has been an indorsement (see Nataraja 
Naicken v. Ayyaswami Pillai +; Thankammal v. Kunnamma 5. 
On the other hand to hold that the liability is on the pronote 
may lead to the further consequence that the burden of disprov- 
ing the debt is on the members of the family, a view taken by 
Wallis, C. J. in Nachiappa Chetty v. Dakshinamurthy Servai © 
which might be justifiable enough in a case like Raghúnathji v. 
Bank of Bombay 7’a mercantile family but wholly inappropriate 
in the ordinary case of a Hindu. family, The other members 
would not be bound unless the promissory note is shown to be 
for a binding purpose or if the defendanti is the son unless it is 
shown that there is a debt which the father is liable to pay. 
The view taken in this case seems to be that the family is liable 
on the note, it being open however to the members of the family 
to raise the question whether the debt was in fact incurred for 
family purposes, 








4 
II eo 
1. - (1907) I. L.R. 34 Cal. 372 ` 2. (1910) 1. L. R. 35 M. 47. 
3. L. R.8T. A. 190. ” 4. (1916) 32 M. L. J. 354. 
5. ( 1918) 37 M. L. J. 369. 6, (1915) M. W.N. 217. 


7, L L. R. 34 Bom. 72. 
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BALDEO PRASAD v. BUNDEsSHRI PRASAD : J.L.R. 44 All. 388. 

There cannot be a pious obligation to discharge a debt 
which the father himself is not bound ta discharge, In Periasasni 
V. Seeiharama 1 the full Bench took care to point out: that 
though Art. 120 applies to a suit to enforce the payment of a 
decree debt against the son, it is subject to the proviso that the 
execution of the decree against the father is not barred by limi- 
tation, In this case the question was whether the son was liable 
on a promise made by him to pay his father’s debt which was 
incurred by him when he was a ward under the Court of Wards. 
Under the Court of Wards Act it was incompetent for the father 
to enter into a valid contract. Their Lordships held and rightly 
too that the promise was not enforceable, 





Jiva Ram v. Nann Ram : I, L, R. 44 All 407. 

There is much to be said in favour of the view taken in 
this case that application for restitution is not an application in 
execution., Some of the arguments relied upon in Somasunda- 
ram v, Chøckalingam. | seem to be untenable. S. 2 of the C. P., 

eC. does recognise a difference between orders under S. 47 and 

those under S, 144. It may be thatthe orders contemplated 
under this section are not orders in execution though the further 
carrying out of the orders would be in execution the orders 
being decrees. No doubt this view might not give to applica- 
tions for restitution the beneft of Art. 182. 


Es 





BUDHI LAL v, THE ADMINISTRATOR GENERAL : I. L. R. 
44 All. 418. Paras Ram v. PANDHI : I, L, R. 44 All. 462. 


The question as to what is the proper decree to be passed 
where there bas been a suit on a prior mortgage without im- 
pleading a subsequent mortgagee and a foreclosure or sale 
has . taken place in pursuance of a decree in sucha suit 
is one on which all sorts of opinions have been expressed, 
The most exhaustive and we venture to think, the most satis- 
factory treatment of the subject is to be found in Mulla Veetil 
Seethi v, Achuthan Nair 2 The first mortgagee acquires the right 
of the mortgagor and his rights¢are to be worked out on the 
footing of both of the mortgage and the ownership of the equity 
of redemption, The second mortgagee whg is not made a party 
is not to be affected in respect of any of his rights including the 
right to sell subject to the first mortgage, If Cangayam 


d. (1903) I, L. R. 27 M, 243. 2. (1910) 21 M. L. J. 213. 
N I c—2 ° 
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Venkatramana v. Gompertz} is to be taken as ruling that the 
right of sale is taken away, it must, so far as Madras is con- 
cerned deemed to be overruled. In the first of the cases under 
review, the purchaser in execution of the Ist mortgagee’s decree- 
holder was given the right to redeem the 2nd mortgagee plain- 
tiff, in default the 2nd mortgagee was given right to redeem the 
1st mortgagee and sell the property for the consolidated amount. 
It does not appear that the plaintiff insisted upon his right to 
sell. he decree that if the plaintiff failed to redeem the suit 
should stand dismissed does not seem to be right for even ina 
suit for redemption, provision for sale is to be made, In the 
second case, the 1st mortgagee had not a foreclosure decree in 
his favour without, impleading the 2nd mortgagee as a party. 
The second mortgagee in this case was a usufructuary mort- 
gagee, In a suit by the usufructuary mortgagee to redeem the 
prior mortgage, their Lordships passed a decree allowing the 
first mortgagee purchaser to redeem the plaintiff, Their Lord- 
ships pass the decrée in those terms so as to prevent® multipli- 
city of suits treating the suit as two cross suits consolidated” 
into one, It is to be doubted if Indian Procedure permits of. 
such a course. 

A further question that arose in the first case was as.to 
whether the first mortgagee purchaser was entitled to the im- 
provements effected by him. S. 51 of Transfer of Property Act 
would not of course apply to such a case. As a mortgagee, he 
was not entitled to possession or to effect improvements. A some- 
what liberal view of the right to improvements by purchaser in 
court sale has been taken in Moitheensa v. Apsa Bivi ? Similarly 
there has been a mere liberal tendency noticeable as to - the 
right of mortgagees as to the value of improvements started by 
the judgment. of the Privy Councilin Henderson v. Aiwood 3 
and by. Shephard v. Jone +, The relief can be given under 
the English law .only under certain limited circumstances. 
Whether . the Indian law should, be equally niggardly is a 
question that requires consideration, The whole question, we 
should think, requires reconsidewation in view of the alteration 


of the view point. 





.. 





oo - Si a en 
1. (1907) I L. R.31 M. 425. 2. (1912) I. L. É, 36 M. 194, . 
3. (1894) A. Ç. 150, 4. (1882) 21 Ch. D: 469.476, 
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SUBBARAYA PILLAI v. RAJA OF KARVETNAGAR, l. L. R. 
45 Mad. 641 (P. C.). . 


The question, in this case turned on construction of an 
agreement as to-whether the defendant was only the trustee 
and the plaintiff the beneficial owner, or the defendant the 
legal and beneficial owner and the plaintiff in the position of a 
person suing for specific performance of an agreement to 
sell. The agreement recited the fact that the purchase by 
the defendant i in Court auction was on behalf of the plaintiff 
and that on payment of the amounts paid by the defendant, 
the defendant should sell the properties to the plaintiff. 
There was a further provision that the 1st defendant should 
not sell to others. | Relying on the provision for sale and the 
clause last referred to, their Lordships held whatever the ante- 
cedent relationship between the parties, the agreemnt substi- 
tuted one of vendee and vendor and the only suit which the 
plaintiff could bring was one for specific performance. Mauch 
might be said in favour of the construction adopted by the 
- High Court Court and the decision turning as.it did on the 
construction of the specific words of the agreement is hardly 
of any value as a precedent. 


~ Moran Lat v. Muhammad BAKHSH, 3 Lah. 200 (F. B) 
The law as to the nature and incidents of the post diem 
interest allowed: in cases of mortgages where the instruments 
do not provide for the payment of interest subsequent to the 
date fixed for payment of the mortgage money, is in some 
respects so‘ confused that no clear statement of law can be 
formulated on many of the questions that may be raised for 
consideration. This decision of the Full Bench will go some 
way to settle some of the questions at least for the Punjab, 
though some are still left open for discussion by reason, per- 
haps, of the learned Judges. having-to confine their attention 
to.the only two questions formulated by the referring bench. 
It must be mentioned as the outset, that there can be no 
difficulty at all where, from the terms of the document itself, 
there is an implied obligation to pay interest after the date 
fixed for payment by the mortgage instrument, because such a 
case will stand on the same footing as that in which there is an 
express provision for interest. In implying such a term and 
Nek G3 . 
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construing the document for that purpose, Courts will have re- 
gard to the circumstance that when parties enter into a mort- 
gage transaction, they intend a complete document which pro- 
vides ‘fot interest down to the date of realisation. Mathura 
Das v. Raja Narindar Bahadur (1). But this will not justify 
implying as a matter of law in every case of a mortgage debt, a 
term,as to post diem interest without any indication in the docu- 
ment itself to support it. The rule has been stated by Lord 
Selborne in the leading case of Cook v. Fowler (2), in the 
following terms: “My Lords, unless it can be laid down 
as a Seneral rule of law, that upon a contract for the payment 
of money borrowed for a fixed period, on a day certain, with 
interest at a certain rate down to that day, a further contract 
for the continuance of the same rate of interest after that day, 
until actual payment, is to be implied, the decision of the Vice- 
Chancellor in this case isnot erroneous. `I entirely agree 
with those of your Lordships who have preceded me 
that no such contract it to be implied, unless -there 
is something to justify it, upon the construction of the words 
of the particular instrument ; and that, although in cases of 
this class interest for the delay of payment post diem ought to 
be given, it is on the principle, not of implied contract, but of 
damages for a breach of contract.” And it has been adopted 
in this country in Chajmal Das v. Brij Bhukan Lal (3), See 
especially at p. 515. | We think therefore that it will not be 
open to the Courts, in the absence of any indications in the 
‘written contract itself about post diem interest, to imply a term 
in that behalf. It would be doubtful, whether, in the absence 
of any such indication it would be proper to infer a liability 
for post diem interest from the subsequent conduct of the 
parties, as subsequent conduct is hardly a matter to be taken 
‘nto consideration in construing a plain and unambiguous docu- 
ment. See Norton on Deeds pp. 138, 139 (1906 Edition). 
North Eastern Railway v. Hastings (4). In this 
view, the decision in Sundara Boyt v. Sama Rayer (5), where 
the learned Judges inferred a costtract to pay post diem interest 








1, (1895) L L. R. 19 All. 99. 2. (1874) L. R. 7 H. L. 27. 


3. (1895) I L R 17 All, sır: L. R, 22 1. A. 199. 4 (1900) A. C. 2600, 
s. (1893) 4 M. L. J. 260, 
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from tHe subsequent conduct of parties, would require recon- 
sideration. ° 


- Laying aside this class of cases, we conte to the-cases 
where there is no provision either express or implied to pay 
post diem interest, That in such cases, subsequent interest 
is awarded only as damages for the detention of money by the 
mortgagor is clear iom Cook v. Fowler (2), Chajmal Das 
v. Brij Bhukan Lal ( 3) and Mathura Das v. Raja Narindar 
Bahadur (1). Apparently in these cases interest is made 
payable only by the provisions of the Interest Act an was 
not payable prior thereto. Cf. per Byrne, J. in Heynes v. 
Dixon (6) and same case on appeal in (1900) 2 Ch. 561 
at page 582. But this does not make the interest which is 
awardable only at the discretion of the Court and at the cur- 
rent rate, as distinguished from the contract rate, —though 
prima facte, the contract rate will be allowed—anything other 
than damages. ; 

At this stage we pass into the region of uncertainty and 
conflict. Is this interest which is really awarded by way of 
damages, a charge on the mortgaged property and for what 
period is it to be allowed ? Though on another point Sri 
Niwas Ram Pande v. Udit Narain Misir (7), must be taken 
to have been overruled by the Privy Council in Mathura Das v. 
Raja Narindar Bahadur (1), it has forcibly pointed out the 
difficulties in treating such interest as charged on the mortgaged 
property. It has always been the view in Allahabad that 
such interest 1s not a charge on the property, Bhagwant Singh 
v. Daryao Singh (8), Sri Niwas Pande v. Udit Narain Misir 
(7) and Balwant Singh v. Gayan Singh(9). The dictum of the 
Privy Council in Mathura Das v. Raja Narindar Bahadur (1) 
where their Lordships apply Art. 116 to such cases rather 
than Art. 132 would seem to support the Allahabad view. 

All the Judges in the. Full Bench of the Calcutta High 
Court in Moti Singh v. Ramohari Singh (10) held that the 
interest allowed by way of ‘darmages would be a charge on the 








2. (1874) L. R. 7 H. L. 27. 3. (1895) I.L.R. 17 All, 511 : L,R. 22 LA. 199 


vu (1896) I. L. R. 19 All, 39. 6. (1899)eII Ch, 561 at 567. 
ye (1891) I. L. R. 13 All. 330. 1. (1896) I. L. R., 19 All. 39 at p. 47, 
8. (1889) I. L. R. xr All. 416, 9. (1913) L L. R. 35 All. 534. 


10. (1897) I. L, R 24 Cal. 699 (F. B.). 
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property and would have to be paid before redemption in a 
mortgagee’s suit. But it is difficult to follow the majority of 
the Full Bench when they say that only six years’ interest 
can be allowed under Art. 116 and the remaining interest 
would be barred by limitation, because if it is a charge, the 
more proper article would be Art. 132 and not Art. 116. 
It is tnteresting to note that in a later case the Calcutta High 
Court applied Art. 120 to the case of post diem interest 
Jogeshur Bhagat v. Ghanasham Das (11). Coming to Mad- 
ras we find such post diem interest made a charge on the | 
mortgaged property. Rama Reddi v. Appaji Reddi (12), 
Venkatesa Tawker v. Ramaswami Chettiar (13) and just the 
contrary view was taken in Badi Bibi Sahiba v. Sami 
Pillai (14) and Thayar Ammal v. Lakshmi Ammal (25). 
It is not clear if there is a charge, how many years’ inte- 
rest would be allowed by that High Court. This Full Bench 
of the Lahore High Court has not dealt with the guestion 
whether such interest would be a charge on the property or 
not. In this state of authority, it is only for the Privy 
Council to express a final opinion binding on all the High 
Courts and it is difhcult to reconcile the several cases. 

We have to draw particular attention to that portion of 
the judgment of Sir Shadi Lal, C. J. where he points out 
the difference between the cases where the mortgagee seeks ta 
enforce his security when according to the authority in Lahore, 
Calcutta and Allahabad he will be entitled to interest for 
only for 6 years and to cases where the mortgagor enforces 
his right of redemption when the Courts will award the inte- 
rest for the full period down to the date of payment fixed 
by the decree. 


a Á- 


Il. (1901) 5 C. W. N. 356. 
12, (1894) I. L. R. 18 M. 248 :-4 M. L. J. 265. 

13. (1895) I. L. R. 18 M. 338 (note). 14. (1872) I. L. R. 18 M. 257, 
15. (1895) LL. R 331. 
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. SACHINDRANATH Roy v. MAHARAJ BAHADUR SINGH, 
L L. R. 49 Cal. 203 (P. C.). . 


One of the points decided in this case is no longer of much ` 
practical importance, as, under the new Code, applications for 
' decree absolute ' in mortgage suits are dealt with as applica- 
tions in the suit and not as proceedings in execution. But it 
is worth noting that their Lordships’ conclusion overrules 
in effect the numerous decisions in some of the Indian High 
Courts (Cf. Rungayya Goundan v. Nanjappa Row ee’ 
Ahmad v: Naziran Bibi (2)) under the older law, which while 
holding that applications for orders absolute were only in the 
nature of execution applications, have nevertheless laid down 
that- they must be taken to be governed by Art. 178 of the 
Limitation Act of -1877 and that the three years would run 
not from the date of the decree but from the date fixed there- 
in for payment. It is not possible to say from the report ` 
whetherethis line of authorities in this country was brought to 
their Lordships’ notice’in this case but the judgment definitely 
lays down that the three years should be reckoned from the 
date of the decree (nisi) itself. 
= The other point in the case is a remarkable instance of a 
new question allowed to be raised for the first time on appeal 
before the Judicial Committee. The result of the judgment 
is that the benefit of a covenant for indemnity may be claim- 
ed even in respect of a payment which on the date when it was 
made could not have been enforced as a matter of law. The 
reasoning however is not easy to gather. One part of the 
judgment would seem to lay stress on the circumstance that the 
third*party was in fact taking steps to enforce his rights and 
the covenantee accordingly arranged to pay him off, though 
under a mistaken belief as to its enforceability. In another 
place, the language suggests that as the necessity for payment 
arose by reason of the original conduct (or misconduct) of 
the covenantor the covenantee was entitled to recover what it 
had cost him ‘to remedy the damage’ that had been done to 
the.property by reason of the covenantor’s act in sub-mort- 
_ paging it and for this purposc it does not matter whether of 
not the claim under the sub-mortgage was legally enforceable. 





1, (1903) I. L. R. 26 M. 780. 
2. (r902) I. L-R. 24 All. §42. a ar 
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. RAMESH CHANDRA Das v. SARADU nee Lata, -I: ah 
Re 49 Cal. 355. . 

. Even apart from the use of ‘the word ° mae in 0. 41, 
PA 10 (2). of the Civil Procedure Code, it must be recognised 
that when a case is dealt with under that provision, there is no 
consideration of or pronouncement upon the merits of the case 
by. the appellate Court and its order in the matter cannot 
therefore be regarded as a ‘decree.’ Further, in view of 
what is pointed out by the Judicial Committee in Savitri Thaku- 
rain N Savi (1) viz., that under Cl. (ii) the rejection is impera- 
live on ‘the failure to comply with an order under cl. (7), it 
is dificult to see what useful purpose can be served by recog- 
nising a right of appeal against the order of rejection. Whe- 
ther the order demanding security should not itself be open to 
appeal is another matter ; but the Legislature has not thought 
fit to -provide an appeal against it. It is however not clear 
why O. 41, R. 10 is not followed by a provision like that in 
cl. 2 of O. 25, R. 2 authorising restoration of the appeal on e 
sufficient cause. The decision in Kuar.Balwant Singh v. Kuar 
Dowlut Singh (2) turned on the peculiar facts of that case 
and cannot be regarded as recognising a general power of resto- 
ration [Cf. Firozi Begam v. Abdul Latif (3), Sankaralingam v. 
Annamalai Chetty (4) }. 


PANNALAL Biswas v. Pancuu Rinpas, I. L. R. 49 Cal. 
544- 
It is_ consistent. with principle and authority to hold 
that the possession of a Magistrate under S. 146 of the Cri- 
minal Procedure Code puts an end to the continuance af ad- 
verse possession by one of the parties, in so far as actual posses- 
sion IS necessary to enable a trespasser to claim title by ad- 
verse possession. But it does not necessarily follow that the 
possession of the Magistrate is always possession on behalf 
of the-true owner ; for there may’ be cases in which the true 
owner has been out of possession altogether and the dispute 
which gives rise to the interference of the Magistrate is be- 
tween two other persons, on the question of actual possession. 
In this limited class Sf cases, it is submitted that the Magis- 
trate’s possession can -enure to the benefit only of one or the 


"nf (1920) LLR. 48 Cal. 481. 2. (1886) ICL. R, 8 Alle 315. 
3. (1908) I. L. R. 30 All. 143. 4. (1908) 4 M. L. T. 416. 
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other of the. disputants. Again, when. the possession is re- 
stored by: the Magistrate to the person from whom he togok 
it, such person will be entitled to treat-the Magistrate’ s posses- 
sion also as his own in calculating adverse possession against 
a third party who may be the real owner or even against the 
other party to the dispute. In. this sense, the analogy be- 
tween the dispossession by the Magistrate and the disposseesion 
by vis major {as in Secretary of State for India v. Krishnamoni 
Gupta (1) ]may not be true. Reference may be made in this 
connection to the decisions in Beni Prasad v. Shahzada 42), 
Shyam Charan Ray v. Surya Kanta ‘Acharya (3), Dadu v. 
Kalu (4), Narayanan Chetti v. Kannammai (5), Ramasami v. 
Muthusami (6) and Subbayya v. Mahomed (7). l 

The application of S. 23 of the Limitation Act to the 
circumstances: found in this case seems to us open to question. 
In dissenting from the contrary view in Rajah of Venkatagiri v. 
Subbiah (8) the learned Judges merely follow a decision of 
Mookerjee and Beachcroft, JJ. in Brojendra Kishore Roy v. 
Sarojini Roy (9). The point is no doubt dealt with at some 
length there, but the conclusion in favour of the application 
of S. 23 seems to have been reached partly in view of the ano- 
malous result, that was apprehended to arise from the contrary 
view viz., that, if for six years after the attachment neither 
party brings a suit and the declaratory remedy is to be held 
thereatter barred, the Magistrate may be obliged to continue 
to remain in possession of the attached properties indefinitely. 
Whether even such a possibility would justify a strained inter- 
pretation of the section is another matter. The difficulty was 
got over in the Madras case by declaraing the right to the in- 
come which had accrued within six years of the suit. This is 
of"course an unsatisfactory device because the finding in a 
suit as to the income may not be conclusive in a suit as to the 
property (if on account of difference in the valuation the forum 
should differ). But the decision will at least furnish a basis 
for the Magistrate to proceed upon, in releasing the property. 
It may also have to be considered whether under the law as it 
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(1902) I. L. R. 29 Cal, 518. 2. (1905) I. L, R. 32 Cal. 856. 


I 
3. (1910) 15 C, W. N. 163, 4. (1897) I. L, R. 22 Bom. 733- 
5.. (1904) L L; R. 28 Mad. 338. 6. (1906) I. L. R. 30 Mad, 12. 
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. (1916) 32 M. L. J. 85. 8. (1902) I, L. R. 26 Mad. 410, 
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stands or by the enactment (if necessary) of a special provi- 
sion in that behalf, the Magistrate (or the receiver appointed 
by him) may.not im special circumstances be entitled to file 
an inter-pleader suit. : 


As to the application of S. 23, Br ojendra Kishore ‘Roy’ 5 
case .(9) proceeds on the footing that.as the defendant’s con- 
duct*led to the Magistrate interfering and depriving the plain- 
tiff of the enjoyment of. his property, it has brought about a 
' state of things’ (within the meaning of the rule as to ‘ con- 
tinue wrongs’) and that so long as that state continues, the 
cause of action is renewed de die in diem. We quite agree 
that there is a distinction between ' the continuance of a legal 
injury’ ; and the continuance of the injurious effects of a legal 
injury ’ but, with all respect, it is dificult to see what difference 
there is for this purpose between the state of things brought 
about by the Magistrate’s attachment and that arising out of 
the ordinary dispossession of one man by another. e In the 
Earl of Harrington-v. oe) Corporation (10) Buckley, ve 
dealing with the expression ‘ continuance of injury’ in one of 
the sections of the Public Authorities Protection Act, observed 
that it“ does not mean damage inflicted once for all which con- 
tinues unrepaircd but a new damage recurring day by day in 
respect ofan act done it may be once and for.all at some prior 
time or repeated it may be from day to day.’ This may 
at best show that a repetition-of acts or omissions is not nces- 
sary to bring a case under S. 23. [Cf. Venkatramier v. Vythi- 
linga (ii) citing Hole v. Chardunion (12)] but it does not 
help us’ further in distinguishing between the present case and 
the ordinary instance of unlawful dispossession. See also the re- 
marks in Secretary of State for India v, Venkayya (13). ` 


. 
9. (1915) 20 C. W. N. 481. 
l io. L.R. (1905) I Ch. 205. 1r. (1913) I, L. R. 38 Mad. 655. 
012. (1894) I Ch. 293. 13. (1916) 30 M. L. J. 575. 
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Pran Ram Mooxkerjee v. JAgadish Natu Ray, L..L. 
R. 49 Cal. 250. ~ 


It may now be taken as well settled that suits for, accounts 
against an agent are governed by Art. 89 of the Limitation 
Act and not by Art. 115 or Art. 116. But the cases are by 
no means very definite or uniform in the matter of fixing the 
first starting point under the third column of Art. 89. “The 
language makes it clear: that the mere fact of the continuance 
of the agency does not prevent the commencement of the pun- 
ning of time. Where there is a cleardemand and a pofitive 
refusal to submit accounts, there can be no room for doubt. 
But it seems to us too much to hold that the mere fact of 
failure to comply with the demand for account would suffice 
to start the period of limitation under the article. In Bhaba- 
tarini v. Sheik Bahadur (1) there was no doubt a promise 
to submit the accounts later, but even apart from that, we 
think the learned Judges were not prepared to go the length 
of the present decision. Further, it is by no means clear 
how, in this class of cases, the accounts are to be taken for 
such part of the agency as falls within the period of limitation. 
In the present case, the learned Judges hold that ' the defen- 
dant can be called upon to render accounts only in relation to 
transactions which took place after the 12th April, 1914 up 
to the 11th October, 1915 when he was dismissed from ser- 
vice.” Suppose, the transactions after the 12th April result 
in a debit balance against the principal but that as a matter 
of fact such debit is more than set off by the surplus remaining 
to the credit of the principal on the 12th April : is it to be 
taken, that the account prior to the 12th April is to be altoge- 
ther ignored with the result that the agent can even claim to 
recover from the principal the excess incurred on the debit side 
subsequent to that date or do the learned Judges only mean 
that no decree could be giyen to the principal in respect of the 
state of the account prior to the 12th April, 1914 ? Having 
regard to the fact that ¢butefor the plea of limitation) the 
account may be one continuous whole, it only seems, reason: 
able to hold that even in such circumstances the accounts of 
the prior period may have to be incidentally gone into in 


1, (1919) 30 C. L. J. 90. 
Nt, Cee 
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taking the accounts of the later period [Cf. Ahimsa Bibi v. 
Abdul Kader (1) and Betjemann v. Betjemann (2) therein 
referred to].. Where-the two accounts are separable, the 
position may perhaps be different. o` 


| GOPESWAR BANERJEE v. BROJO SUNDARI Dev, I. L. R. 
49 Cal. 470. 


We have no quarrel with the interpretation put in this 
case on S. 70 of the Contract Act nor even with the decision on 
the particular facts of the case : but the general observations in 
the course of the judgment about the position of a Hindu rever- 
sioner seem to us open to misconstruction and the disgent from 
Sambasiva diyar v. Seethalakshmi Ammal (3) seems both un- ° 
warranted and unnecessary. In the particular case, a rever- 
sioner sued the widow for recovery of money which he had paid 
to stop a sale of part of her husband’s property under the 
Public Demands Recovery Act. If as we gather the proposed 
sale was only in respect of arrears of road-cess due from the 
widow, the sale, if held, would (according to a long line of 
authorities in the Caleutta High Court) have passed only the 
limited interest of the widow (see Shekaat Hosain ` v. Sasi 
Kar (4), Mohammed Chuckerbutty v .Bani Madhub Chatter- 
ji (5) and Ashanulla v. Manjura Banoo (6) and it may therc- 
fore well be said that as the reversion was not imperilled there- 
by the payment by the reversioner was only voluntary or ofh- 
cious. But where, [as in Sambasiva v. Sitalakshmi (3)] the 
whole interest in the property is liable to be sold on account of 
the widow’s default, we are unable to agree that the reversioner 
has no interest to safeguard, simply because his interest 1s only 
contingent. That in certain eircumstances a sale though 
necessitated by the widow’s default may extinguish the rever- 


i e 
1. (r901) I. L. R, 25 M. 26 (1895) L. R. 2 Ch. 474. 
3. (1908) 19 M. L. F. 331. - 4 (1892) IL L. R. 19 C. 783. 


5. (1896) T, L, R. 24 Cal. 27. 6. (1903) T. L. R. 30 C. 778. 
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sioner s*interest also is now well established. (cf. Jugal Kish- 
ore v. Jotindra Mohan Tagore (1), Debi Das Choudhury w. 
Bipra Charan Ghosal (2) and Akheoy Kumar Soor v. Bijoy 
Chand Mahatab (3) and contrast with them Jiban Krishna Roy 
v. Brojo Lal Sen (4). 


The real criterion for deciding whether the reversioner 
Was interested in making the payment or not is, it is submitted, 
furnished by the chances of danger to the reversion and not by 
the consideration as to whether his interest is vested or merely 
expectant. Chotzner J. refers to the decision in Sambasfva v. 
Seethalakshmi (5) as that of a single Judge but he has failed 
to notice that it has been referred to with approval in Narayana 


Kutti Goundan v. Pachiammal (6). In the last cited case, 
the learned Judges held that a reversioner could not be said 


to have acted as a str anger or volunteer, in paying money to 
stop an execution sale of the estate in the hands of a widow, 
when thg sale had been decreed on foot of a mortgage for 
» which the estate was liable. It seems to us that their reasoning 
fully justifies the conclusion and a payment to avert a revenue - 
sale imperilling the whole estate will also stand on the same 
footing. We may add that in Pankavathi Choudhrain v. 
Nanilal Singh (7), Mookerjee and Beachcroft, JJ., have 
gone even further and held that a payment made 
by a reversioner- (under S. 310 A of the old Civil 
Procedure Code) to sct aside a_ sale held on foot of a 
movey decree against the widow was not a vO pay- 
ment. They rejected the contention that such a payment ' ‘must 
be deemed a voluntary payment unless and until it is established 
that the sale would have actually prejudiced the position” of 
the reversioner. 


GURCHARAN SINGH V. SHIBDEV SINGH, 3 LAHORE 175. 


There has been a difference of opinion as to the exact im- 
port of the expression “ decwee passed with the consent of 


parties” in S. 96 (3) of the Civil Procedure Code which de- 








” 


1. (1884) I. L. R. 10 C. 985. 2. (1899) I L. R. 22 C. 64r. 

3. (1902) I. L. R. 29 C. 813. ` 4. (1903) I. L. R. 50 C. 550 (P, C.). 
5. (1908) 19 M. L. J. 331. 6. (1911) 22 M. L. J. 364. 

7. (1913) 18 C. W., N. 778, 
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nies a.right of appeal against such a decree. Some cases have 
understood it as meaning only a decree which is consented to by 


both the parties at the time when the decree is passed. Ayya- 


giri Veerasalingam v. Kooyur Basivi (1) ;, Renuka v. Onkar 
(2) ; others have held that it takes in also those decrees which 
are passed as the.result of a compromise between parties al- 
though one of them might have resiled from the compromise 
or denied the factum of it and the Court finds that such a com- 
promise was entered into between the- parties, 
Govmdaswami v. Kaliaperumal (3) ; and Gurcharan Singh 
v. Shivdev Singh (4). Of these two views, we think the latter is 
preferable. Under O. 23 r. 3 of the Code, when a compromise 
or adjustment of a suit is arrived at between the parties, subject 
to the Court satisfying itself as to the factum and lawfulness 
of the compromise, the Court has not to adjudicate between the 
rights of the parties and has only to pass a decree in accordance 
with the compromise. So that although when after #compro- 
mise decree is passed it may have the effect of an estoppel bet- 


`- ween the parties by res judicata, Raja Kumara Venkata Peru- 


mal Raja Bahadur v. Thatha Ramaswamy Chetty (g), the 
Court in passing such decree does not adjudicate between the 
parties-but merely gives effect to the consent arrived at between 
them. As pointed out by Coutts Trotter, J. in Govindasami v. 
Kahaperumal (3), if this class of decrees does not fall under 
consent decrees, they will be an anamolous class between de- 
crees by consent and decrees by adjudication of Courts. 
Again the history of S. 96 (3) only confirms the view indicated 
above. This Sub-section originally formed the last Clause of 
S. 375 of the Code of 1882 which corresponded to O. 23 f3 
and enacted that decrees passed under that section were final. 
When the new Code was passed, the last clause of that section 
was with some alterations transposed to that part of the Code 
which provides for the general right of appeal from decrees, 
apparently as being the more suitable place where the provision 
should be inserted. Itis worthy of notice that although the 
view in Ayyagiri Veerasalingam v. Koovur Basivi Reddi (1) 
S N E 

I. (1914) 27 M. L. T 173. 2. (1918) 46 I. C. 775. 
j 3. (1922) 16 L. W. 155 : 1922 M. W. N. 83. . 


4. (1922) 3 Lah 175, | § (1911) I L. R. 35 M. 75:21 M. L. J. 709. 
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was foltowed in Thenal Ammal v. Sokkammal (1) its authori- 
ty has been very much shaken, if not lost, by that same learned 
Judge who was a party to Bijoy Gopal Mukerji v. Grindra nath 
Mukerji (2) being also a party to Govindaswami v. Kaliaperu- 
mal (3) and having expressed doubts as to the correctness 
of his prior decision. We should here draw attention to the 
case of Paban Sardar v. Bhupendra Nath Nag (4) where 
the Calcutta High Court interfered in an appeal preferred 
against a decree passed by the lower Court on a.compromisc 
without a previous order recording the same, as provided the 
Code. By the lower Court not following that procedure, the 
appellant was denied a right of appeal against such an order 
recording the compromise where he could question its factum 
and lawfulness. Even though it may be doubted whether the 
interference in appeal from the compromise decree may be justi- 
fed it cannot be denied that it was a fit case for interference in ° 
revision., 

On the other question which the learned Judges in this 
case have reserved, namely, whether when there is no second 
appeal provided against an order, its correctness can be im- 
peached in second appeal from the decree under S. 105 of 
the Code, we think the answer should be in the affirmative 
following Avyyagiri Veerasalingam v. Koovur Basivi Redd; 


(5) and Bala Nath v. Bhiva Natha (6). 


RULDU SINGH v. SANWAL SINGH, 3 Lahore 188. 93 


Various attempts have been made at defining the term 
“ Judgment” in cl. 15 of the Letters Patent for the Calcutta, 
Madras and Bombay High Courts, which has been reproduced 
as cl. 10 of the Letters Patent for the Allahabad, Lahore 
and Patna High Courts. By far the most satisfactory 
definition is the one givén in Tuljaram v. Alagappa (7) 
where the learned Judges compared all those given up to 
that date and examined most carefully all the decided cases - 


ge a et hy eee el es 
1. (1917) I, L. R. 41 M. 233. 2. (1914p 27 M. L. J. 123 (P. C). 
3. (1922) 16 L. W. 155, 4 (1915) I. L. R. 43 C. 85. 

5. (1914) 27 M. L. J. i73. 6. (1888) I. L. R. 13 Bom, 496, 
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of the several High Courts. In that case Sir Arnold White, 
C, J., defined it in terms which have been adopted by the 
Lahore High Court in the case under notice, and the im- 
plications of that definition were more fully worked Qut by 
Mr. Justice Krishnaswami Aiyar in his judgment in that case, 
where he considered all the decisions with reference to that 
definttion. It would tend towards uniformity in the law 
which is so essential, if no attempts are made to trench -on 
the authority of the pronouncements in that decision, as we 
find\a some recent Madras cases Vatteli Kalandar v. Puthoo-- 
ran Kalandar (2) where it was held that orders on applica- 
tions for stay of execution or proceedings are not judgments 
within the meaning of that clause while we find Krishnaswami 
Auyar, J. holding that they are “ judgments ” and the learn- 
ed Chief Justice does not say anything to the contrary, al- 

e though he was a party to a- previous decisionin Srimantu 
Raja Yarlagadda Durga Prasada Nayudu v. Srimantu Raja 
Yarlagadda Mallikarjuna Prasada Nayudu (2), where no such 
exhaustive examination was made. We fail to see any sub- 
stantial distinction between orders on applications for tempo- 
rary injunction and receivers which aim at the preservation 
of status quo ante and area temporary interference or sus- 
pension of the rights of the party entitled and those for stay 
of execution or further proceedings which have a similar effect. 
Even the learned Chief Justice in Tuljaram v. Alagappa (3) 
held that the former class of orders are appealable as 
judgments. x 


j s 





1. (1921) 14 L. W. 701 and 7 L, W. 28 Short Notes. 
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_ YBRUKOLA v. YERUKOLA : 1. L. R. 45 M. 648 : 42 M. L. 
J. 507 (E.B) ` 
In this case, a Full Bench of five Judges considered the 
article of limitation applicable to a suit by a member’ of a 
Hindu family who is divided in status from the other members 
for his share of the rents and outstandings collected by the 
other members in possession. Their Lordships hold , that 
Arts. 62 and 127 are not applicable to such a case and that 
Art. 120 applies the limitation starting from demand and re- 
fusal or when the defendants set up a hostile title to the know- 
ledge of the plaintiff. Only three of the Judges constituting the 
Full Bench have delivered separate judgments giving reasons. 
Similar view was held in Marian Beevi Ammal v. Kadir Meera 
Saheb Taragar (1), Abdul Rahman v. Pattammal Bivi (2). 
Purushotam Rao Tatia v. Radha Bai (3), Venkata Reddi v. 
Kuppa Reddi (4) and Subba Rao v. Rama Rao (5) do not , 
seem to be cases in point as in all those cases the Court held 
that defendants were occupying positions of managers liable 
to account to the plaintiff. Thomas v. Thomas (6) which is 
an authority for holding that as between tenants in common in 
England there is no liability to account apart from statute which 
being a late one is obviously inapplicable to India. ‘Abdul 
Wahed Khan v. Shaluka Bibi (7) would seem to be against any 
liability of a co-sharer for the litigation expenses of.the other 
in vindication of a common right though in 19 C. 253 their 
Lordships would seem to assume liability to account 
for profits when there has been exclusive use by one. Again 
the statute 4 Anne is not applicable to outstandings and move- 
ables, Sivanarasa Reddi v. Doraiswami Reddi (8) which is 
not referred to has laid down that having regard to S. 91 of the 
Trusts Act where a co-owner collects rent etc., from the tenants 
he is liable to account for the Propor onal share unless he 
collected the rents as representing his share only to which case 
Art. 120 was to be approptiately applicable. That ruling may 
not apply to cases where the co-owner is in possession through 
his tenants or the outstandings are in his own name. To such 
a case S. 94 of the same Act might apply. Any way, we agree 


1. (1915) 29 I. C. 275. 2. (1916)°30 M. L. J. 104. 

3. (1915) I. L. R. 37 A. 318. ` 4. (1921) 13 L. W. 260. 

5. (1917) I. L. R. 40 M. 291. . 6. (1850) 5 Exch. 28. za 
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that there is considerable difficulty in applying Art. 62 to the 
case of co-owners situated as members of a joint family divid- 
ed in status are without the certainty who will be the owner 
of which portion of the property. Their Lordships do not 
seem to hold that Art. 120 would be applicable to all co-owners. 
If A, B and C were entitled to a debt, and there has been 
diyisioh among them that each should be ‘entitled to a third, 
their Lordships apparently think that Art. 62 would apply if 
in such a case one of the co-owners collected the entire amount. 
Thiadistinction does not seem to be satisfactory. | 


ed 
we ey 


MATUK SINGH v. TIAN SAHU, 2 Patna 1. 


Stripped of the discussion on the facts, the conclusion 
may be stated brieflyas follows : The learned Judges found 
title to property in the plaintiff who acquired it from the former 
owner within the statutory period. It was admitted,that the 
latter was originally in possession of the property. The pos- 
session of the defendant for the whole of the statutory period 
and his title were both found against, though there was some 
reliable evidence on the side of.the defence that the defendant 
was in possession at some time within twelve years prior to 
suit. Under these conditions, the learned Judges decreed the 
plaintifs suit in ejectment. They held that in such a case in 
deciding on the question of possession regard can be. had to 
the fact that the plaintiff had the title in him. The property 
does not seem to have been one which was vacant or was not 
capable of definite enjoyment. The only difficulty therefore 
consisted in deciding between the conflicting evidence on “both 
sides, as to the fact of possession. It may be that in appraising 
the weight of the plaintiff’s evidence as to possession, the fact 
that he had the title may have some bearing, along with ‘the 
other circumstances as pointed out by the learned Judges. 
Courts have always inclined in favour of holding possession 
in favour of the legal owner from very slight circumstances. ; 
and ‘entry on the premises by the rightful owner though he may 
not have reduced the same to effective occupation, would con- 
fer legal possession on him as against a trespasser. Lows v. 
Telford (1) and Lightwood on Possession. . ; 








- 1, (1876) 1. A. C. 414. 
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It is ‘also clear from the authorities, that when possession is un- 
‘determined, it follows the right to possess. Jones v. Chap- 
man (1). This rule however only ‘applies when both’ the 
rightful owner and the wrong-doer are both on the properties 
in question, at the same time, Reading'v. Koyston (2). 
The ‘limited scope of the doctrine, that possession follows 
the title, has been pointed out in Pollock and Wright on 
Possession at p. 24 which has been judicially recognised. It 
would not therefore be open to rely upon title alone in deciding 
whether the one or the other is in possession, 1f both of thm 
are not found on: the evidence to be on the premises at the 
same-point of time. . 


SHAIKH SAJJAD HUSSAIN v. SAKAL RAI, 2 Patna 7. 


In this case the learned Judges held that the provision in 
O. 32, 1. 4 (3) of the Civil Procedure Code requiring the con- 
sent of a person before his being appointed as the guardian 
ad litem: of a minor defendant is a mandatory provision of law 
and that non-compliance with the same will render the decree 
in the suit as one passed without jurisdiction. This is really the 
effect of: the decisions: given by the various High Courts, with 
the exception of the Allahabad High Court, under that rule 
which was enacted expressly for the first time, in the Code of 
1908. - Even before its enactment in such specific terms and 
under the previous Codes of Civil Procedure the necessity for 
the consent of the guardian was insisted on and it was held to be 
an elementary principle that no person should be appointed 
without his consent, as the guardian of a minor defendant. 
Narsingh Narain v. Sheikh Jahi Mistry (3), Jadow Mulji v. 
Chhagan Rai Chand (4). But the further question is whe- 
ther such consent should be express or whether it may be im- 
plied from the circumstances. There is nothing in the rule 
itself requiring an express consent of the guardian. To that 
extent at least Chhattar Singh v. Tej Singh (5), should, we 
think, be accepted as laying down the law correctly, as applica- 
ble to all the provinces. The effect of the requirement of 
consent has become material in the reported cases only when 


x. II Exch. 803 at 82r. 2. 2 Salk 423. 
3. (1911) 15 CL. J. 3. 4. (1881) I, L. R. 5 B. 306. 
aan . 5. (1920) I. L, R. 43 All. 104. Wa w i 


yi ° 


24 THE MADRAS LAW JOURNAL (N. 1. C.) (VOL, XLIV. 


there has been no appearance by the guardian ad litem and an 
ex parte decree is passed against the minor. In such cases the 
Courts have inferred that the guardians proposed did not con- 


sent to act from their non-appearance and their taking ne part 


in the proceedings in the suits; and these are undoubtedly in 
most cases very strong circumstances to show that they did not 
consent to act. But when there is no express consent by the 
guardian proposed, can it be said that the decree passed is 


without jurisdiction, when the guardian has taken part in the 


prockedings in the suit, simply because there was no express 
consent before the appointment ? We do not think that in 
such cases, the decrees will be nullities. The Courts will iy 
such cases, imply consent from the conduct of the guardian. 
This -decision of the Patna High Court cannot be understood 
as laying down anything to the ‘contrary, as such cases are dis- 
tinguished at p. 12 of the report... See also Chhattra Kumara 
Debi v. Radhamohan Singari (4). There is clear authority 
in the Calcutta High Court that implied consent will suffice 
under O. 32, r. 4 ( 3) when guardians appointed under the 
Guardians and Wards Act are appointed as guardians ad litem. 
Sarat Chandra Maiti vy. Bibhabati Debi (5) and it has been 
held that even in their cases, their consent under r. 4 (3) is 
necessary for their appointment as guardian ad litem, 'Annada 
Prasad Ghosh v. Upendra Nath Dey (6). We think there- 
fore there is no necessity for an express consent to act as guar- 
dian in all cases and a consent which can be implied from the 
circumstances of the case will be sufhcient for the purpose of 
satisfying the requirements of O. 34, r. 4 (3). ° 





4. (1922) 66 L C. 137, 5. (1921) 661, C, 433. 6. (1921) 34 C. L. J. 293. 
LJ 
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~ SUWNDARESAN CHETTIAR v. VISWANADA PANDARA SAN- 
NANDHI : J. L. R. 45 M. 703 : 43 M. L. J. 147. 
In this case the trustee of a témple borrowed from the 
plaingiff stipulating that he should get the amount from the tem- 
ple properties:” The debt was for binding purposes of the 


temple. The question was whether in those circumstances “ 


the plaintif could recover. Their Lordships hold 
he could. In Swaminatha Iyer v. Srinivasa Iyengar (1) 
where goods had been supplied to a trustee for the purposes 
of a temple, and a promissory note executed by the tr&stee, 
it was held that a decree could:not be had against temple pro- 
perties. The present case is distinguished from that on the 
ground that credit was given here to the trust and 
not to the trustee personally and itis held that 
in such a case, the temple properties could 
be proceeded against. There is no definite rule even in 
England that in the absence. of charge, no suits lie against 
the-trust estate though the tendency of the cases in England 
seems to be'to regard the supply of goods, etc., to the trustee as 
being on personal credit and to hold that the trust estate is not 
directly liable. The trust estate could be reached in England 
only by. working out the trustee’s right of indemnity. 
Here in India, the- tendency has been not to 
make a distinction between bonds charging property and mere 
personal bonds where credit is given to the estate. 
See Kotta Ramasami Chetty v. B. Seshamma Nayanivaru (2). 
There is no reason why the case of the 
temple should stand on a different footing. In the case of 
minars, a Full Bench has delivered a cryptical judgment that 
where under the general Hindu Law there is liability the guar- 
dian’s covenant though not charging the property will bind the 
minor. ‘Ram Jogayya v. Jagannadhan (3). In the case 
of managers of Hindu families it has been always 
held that the absence of a charge is nota reason 
for excluding the liability of junior ` members. 
A similiar conclusion has been arrived at in the case of a Hindu 
widow, that is to say, that the estate can be proceeded 
against where the debt incurred is for necessity and credit has 


1. (1917) 32 M. L. J. 259. 2, (1881) I. L. R. 3 M. 145. 
3. (1918) I. L. R. 42 M, 185 :36 M. L. J. 29 (F. B.) 
N. 1. C,—7 
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been given to the widow as representing the estate. A de facto 
polygar’s debt has been ordered similarly to be recovered from 
the de jure polygar. Kotta Ramasami Chetty v. B. Seshamma 
Nayanivaru (1). In India there is no such chain of decisions 
prohibiting direct resort to the estate. In Sammantha Panda- 

“ ra v. Sellappa Chetty (2). A decree was given to the mutt on 
a personal bond of the matadhipathi. A similar view was 
taken in Srimath ‘Deivasigamani Pandara Sannidhi v. Noor 
Mahomed Rowthan (3). In Sankar Bharat Swami v. Ven- 
kapp) Naick (4) Sir Charles Sargeant and 
Mr. Justice Birdwood held that the mutt can be made 
liable on the matadhipatht’s personal bond though the reason 
given for distinguishing Strickland v. Symons (5) viz., that 

* the ‘matadhipathi has presumably no personal property may 
not apply to a trustee of a temple. In Lakshmindra Thirtha 

„Swami v. Raghavendra Aao (6), that ruling 
was followed in Madras ina mutt case. In the case 
of executor’s there has been however even in India a different 
current of decisions... The absence of third party pro- 
cedure and the difhculty of using the right of indemnity to work 
out the rights of the creditor is responsible really for the growth 
in India of the doctrine of direct resort. The procedure has 
not imiproved and there istiexnsuperable difficulty in supporting 
the decisions on principle. 


' - Pavapar PATHAN v. RAMASWAMI CHETTIAR : I. L. R. 
45 M. 710 143 M. L. J. 191. 

“Agriculture ” seems to be a very elusive word. 24 M. 
421 would seem to confine to raising of food products. ° In 
Seshayya v. Raja of Pittapur (7) and Raja of Venkatagiri v. 
Ayyappa Reddi (8) Mr. Justice Sadasiva Aiyar would 
understand by it the raising of annual or periodical grain 
crops. This case would hold that jt would include casuraina 
plantation. lf the definition suggested in the case be extended 
to its logical conclusion, certain timber growths like teak which 
require planting and so forth may come within agriculture. On 


a... (1881) ILL. R. 3 M 945. 2. (1879) I. L. R. 2 M. 175. 
3. (1907) I. .L..R. 31 M..47. 4. (1885) ILL. R. 9 B. 422. 
5. L. R 26 Ch. D. 245. . - 6. (1920) LL. R. 43 M. ys 
7. (1913) I, L, R 38 M. 738 08, (1916) 3 LL W. 85 ` 


d 
PART XII, | THE MADRAS LAW JOURNAL (N,.1. C.) 27 


the other hand. it is a matter for comment that indigo and 
cotton, etc., would otherwise be excluded from the definition of 
agriculture. ° . 


` 
1 





| Jat BERHMA v. Kepar Narn MARWARI, 2 Patna 10 (P. 
Ce. j 
— Acting on the well known principle, that the act of the 
court should cause no injury to any party, courts in this country 
have frequently held that there is an inherent power to grder 
restitution even apart from the provisions of S. 144 of the 
Code òf .Civil Procedure, 1908 and that such power can be 


exercised on an application and that the party entitled to resti- 
tution need not necessarily come by a suit. . See Rai Charan v. , 


Debi Prasad Bhakat (1), where the previous cases are review- 
ed. This view has been upheld in this case by the Privy 
Council where no decree was varied or reversed nor did.the 
matter Arise between the parties to a decree, so as to attract 
the provisions of S. 144, but an order confirming a court sale 
and granting sale certificate under which a third person pur- 
chased property in execution of a money decree was set aside 
and the judgment-debtor applied for the possession of the pro- 
perty sold with mesne profits and interest thereon from the 
auction purchaser and the latter applied for repayment of the 
price with interest and the amount of incumbrances on the pro- 
perty which he subsequently discharged. Although the appli- 
cation for restitution was thus not one falling under S. 144, 
their Lordships have made it clear that in granting the relief 
even in such cases, courts will be guided by the provisions of 
that section and that therefore repayment of an amount which 
was paid voluntarily, and not under the order varied or reversed 
would not be ordered in restitution. In this connection we 
may be permitted to observe that it is not clear how the High 
Court of Patna in this case entertained an appeal from the 
order of the lower Court which was one. passed in the exercise 
of its inherent jurisdiction to order restitution, and not under 
S. 144. E : l 

= Restitution being a matter in which equities between the 
parties have merely to be worked out, it has to be observed 


1, (1922) 26 C. W. N. 408. 
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that their Lordships disallowed to the one party interest on the 
purchase money and to the other, interest on the mense profits 
without going into any detailed calculations of either amount. 

This decision of the Privy Council is also a clear authority 
for the proposition that when a purchaser of the equity of re- 
demption pays off mortgages on the property, he will be sub- 
rogated to the rights of the mortgagees whom he pays off, if 
his purchase is afterwards set aside or found to be invalid. 
See qnman Ammal v. Ramaswami Naidu, 37 M. L. J. 113. 


j MussaMMaT UMRI v. SHAH MUHAMMAD ea Lahar: 


As pointed out by the referring Judges. and Mr. Justice 
- Martineau in this case, it would seem too clear for argument 
that the competency to entertain a second appeal is one thing 
„and the grounds that may be urged in a second appeal are 
quite another, but for two decisions of the Chief Court of the 
Punjab in Faiz Ahmad v. Badar Din, 50 P. R. IOLI and © 
Sawan Singh v. Mothu, 85 P. R. 914: 23 I. C. 817 ; and this 
Full Bench held that in all cases where second appeals were 
maintainable from appellate decrees, appeals were competent 
from the remand orders of the appellate Courts. ` Although 
there is nothing in the Code itself to restrict an appellant from 
objecting to the findings of fact of the lower Court in an appeal 
from an order of remand and it may well be open to the con- 
tention that conclusions of fact may be questioned as in the 
cases of appeals under the other clauses of O. 43, r. I, itis well 
settled by the decisions of all the High Courts that a ground 
‘on a question of fact which may not be open from a final decree 
of the lower appellate Court ought not to be open to an appel- 
lant in an appeal against a remand order by that Court. 
Chundee Churn Dutt v. Eduljee, 8 Cal. 678, V enganayyan v. 
Ramaswami Ayyan, 19 M. 422, Tika Ram v. Shama Charan, 
20 All. 42, Khushal Panachand v. Bhimabai, 12 Bom. 589, 
‘and Honda Ram v. Hotu Ram, 2 Lah. 25. We would draw at- 
tention to the observations of the*learned Chief Justice in the 
Full Bench repelling the contention that no appeal would lie 
from a remand order unless it could be predicated with certainty 
that the ultimate appellate decree which might be passed later 
would invole questions of law. 
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BALPNATH SINGH v. MUssaMMAT KUER, I. L. R. 2 Pat. 52. 


In this case, in the deed of gift itself it appeared that the 
witnesses to the deed did not attest the executidn of.the deed 
of gift but only the acknowledgment of the signature by the 
donor. That this will not amount to attestation is well set- 
tled by Shamu Patter v. Abdul Khadir (1). ‘The exe- 
cution of the deed of gift in the case was not admitted by the 
donor so as to attract the provisions of S. 70 of the Evidence 
Act ; only no issue was raised on the question of the validyy of 
execution of the deed in the first Court. It is clear that in 
such a case the appellate Court can satisfy about the validity 
of its execution as was done in the above mentioned case. 


Nothing that has been said in the case affects the class of 
cases: which have held that where the party to a document or 
his representative, has admitted the. execution of a document 
which has to be attested by law, the valid execution of the docu- 
ment need not be proved as against him by calling the attesting 
witnesses. This question was fully discussed by Mr. Justice 
Woodrofte-in Satis-Chandra Mitra v. Jogendranath Maha- 
lanabris, (2) andthe authority of that case has been.ac- 
cepted in Allahabad and Patna... ‘Asharfi Lal v. Musammat 
Nannhi -(3) -Nageshwar Prasad v. Bachu Singh - (4) 
L: J. 511, Ram Dhani Lal v. Chairman of the Patna Munici- 
pality (5). ‘Some of the above cases- -have also 
held that for the purpose of S. 70 of the Evidence Act the ad- 
mission need not necessarily be in a pending suit. It has been 
pointed out by Woodroffe J. that if once execution is admitted, 
it carries with it the admission of the signature by the executant 
and of valid attestation by the attestors. If on the other 
hand the admission of the execution only means, the signature 
of the -executant is admitted and not attestation as well, 
as has been pointed out by the learned commentators 
on the Indian Evidence Act, Ameer Ali and Woodroffe 
at pp. 518 and. s51gof -the 7th edition, S. 70 would 
not have enacted anything more than the sections of the Act 
relating to admissions and would have therefore been a mere 
surplusage. In this view, not only Jogendra Nath Mukho- 





— 


1. I L. R. 35 M. 607 (P. C} 2. (1916) I. L. R. 44 C. 345. ; 
3. L L. R. 44 All. 127. 4. 4 Pat. L. J. 511. 5. (31922) Pat. 42. 
N. I, C.—8 ' 
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padhya v. Nitai Churn Bundopadhya (6) which has been dis- 
approved in Satish Chandra Mitra v. Jogendranath Mahalana- 
bris (2), but Vadla Nayiah v. Divakara Mudaliar (7) and 
the opinion of Abdur Rahim, J. in Muniappa Chettiar v. Kella- 
chamy Hannadi (8) would require reconsideration. It must 
be mentioned that..in the last case Oldfeld, J. did not 
agree with Abdur Rahim, J. in his view of the law. 
If the effect of admission of execution is that both 
signature and valid attestation. are admitted and do 
not Nquire to be proved, there can be nothing against the legal 
validity of the transaction as a mortgage or gift and it will 
have therefore to be enforced as such. Even im England, 
where the necessity to call the attesting witnesses is very much 
more rigorous it has been laid down in Whyman v. Garth (9) 
that when a party to a document admits execution in his 
pleading in a cause, it is not necessary to call the attesting wit- 
nesses to prove the execution of that document for the purpose 
of that cause. | 

On the question whether a person who seeks to avoid a 
voidable deed must necessarily bring a suit for the purpose, 
which is a more difficult one, it was not necessary for the 
learned judges to express a decided opinion in view of their 
decision that the deed of gift in favour of the plaintiffs was not 
validly executed. If it were necessary, it would have to be 
noticed that it has been held that when a suit is brought on the 
strength of a voidable instrument, the defendant can plead its 
voidability in defence though he did not sue within the period 
of limitation to set it aside. Rangnath Sakharam v. Govind 


Narasing (10), Lakshmi Doss v. Roop Laul (11), Baroda 


Prosad Banerjee v. Gajendra Nath Banerjee (12). It is 


possible that a person at whose option a voidable 
transaction can be avoided, can disafirm it without bringing a 
suit for that purpose and such disafarmance may be by the exe- 
cution of another document, as in this case by the execution of 
the document in favour of the plaintiffs which would be clearly 


inconsistent with the legal effect being given thereafter to the 


Se ee ge a pee ee ee ay tte 
6. (1903) 7. C. W. N. 384. 2. (1916) I. L. R. 44 Cal. 345. 
7. 6 L. W. 147. 8. 9. L. W. 5. 9. 8 Exch. 803 


10. (1904) I, L. R. 28 B. 639. 1r. (1906) I. L. R. 30 M. 169. 
12 9 Cio be Je 384 
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prior document.’ In this connection reference may usefully be 
made to Ramaswami Chettiar v. Mallappa Reddiar (13) 
though the case itself may not shave a direct bear- 
ing on.the question. We are however not unmindful‘in what 
we have said of the class of cases of which Rajarajeswara Dorai 
v. Arunachallam Chettiar (14) is a type. 


MUHAMMAD Din v. MuSSAMMAT ZEBUN Nisa, L. L. R. 
3 Lah. 215 


Although as a matter of strict logic it should be held fhat 
where there are connected or cross appeals or suits between 
the same parties relating to the same subject matter ,a judgment 
in any one of them which has not been appealed against will 
bar the disposal on the merits of an appeal against any other 
by rule of res judicata, we cannot help feeling from a practical 
point of view, the result involves an anomaly. To take a 
simple ingtance where there is a suit between a single plaintiff 

eand a single defendant in which the plaintiff succeeds only par- 
tially and an appeal and a cross appeal from the same decision 
are filed by the plaintiff and the defendant which involve the 
same questions and a judgment is given in one of the appeals 
giving full reasons and the judgment in the other merely fol- 
lows by the rule of res judicata the judgment in that appeal, if 
it is to be said that the second appeal from the appellate deci- 
sion which gives full reasons is barred by the decision in the 
other appeal which itself was arrived at by the operation of the 
rule of res judicata, on account of the decision appealed against 
in second appeal, is merely to say in effect that the second ap- 
peal is barred by the decision in the same case on appeal to the 
lower appellate Court. It is this anomalous position, we 
believe, that induced the judges in the Madras Full Bench in 
Panchanada Velan v. Vaithinatha Sastrigal (1), and the case 
following it in Ramaswgmi Chetty v. Kar uppan Chetty (2) 
to adopt the conclusion that there is no bar of res- 
judicata in such cases. Thee conflict of authorities on this 
question was noticed by the Calcutta High Court in Gangadhar 
v. Sekali Telini, (3). In this Lahore case even 
13. I. L. R. 43 M. 760 (F. B.) 14. (1913) I. L. R. 38 M. 321. 


: I. (1905) I. L. R. 29 M. 333. 2. (1916) 29 M. `L. J. 551. 
ee iog 3. 34C. L. J 281. ; 
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ifall the parties to the two appeals in the lower -appellate 
Court were common, we are not sure whether the High Court 
would not have come to the same conclusion, following the op- 
posing line of cases. See Bhan Singh v: Gokal Chaud (4) 
and Zaharia v. Debia (5). 


\ 
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4. (1919) I, L.R. x Lah. 83. 5 (1910) I. L, R. 33 All. si (F, B.) 
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MAGNIRAM SITARAM v. KASTURBHAI. I. L. R. 46. Bom. 
481 (P.C) ` | ; 

Some recent decisions of their Lérdships of which this 1s 
one seem to suggest that the decision in Mayandi v. Chokka- 
linga (1) may not command the approval of the Board, if it 
is to be relied upon as amounting to anything more than a deci- 
sion on its particular circumstances. The decision of the 
High Court was in that case reversed by the Judicial Committee 
but both in the present judgment and in Vidya Varuthi v. Balu- 
sami(2) one portion of that pronouncement of the High Court 
is-referred to with approval by the Board. There was, in 
that case, ‘no reliable evidence as to the origin of the relation 
between the tenants and the temple’. There was the usual 
Taram. faisal muchilika of 1832 but the Courts in India had 
differed as to the anterior status of the persons who executed 
it. The Judicial Committee were reluctant to rest their dect- 
sion on tke meaning of the word ‘ Ulavadai mirasidars’ found 
in some of the early documents but the other word ‘ Purakudi ° 
was held by them to have ‘a well understood and defnite 
meaning.’ And taking the muchilika of 1832 as the basis of 
the tenancy, they held that it created nothing more than a 
tenancy from year to year. In the High Court, reliance had 
been placed on a prior permanent lease in favour of the tenant 
by the temple manager but the Judicial Committee pointed out 
that it would be invalid both under the principle in Shibeswart 
Debi’s. case (3) and on the ground of the supersession of the 
manager’s powers by Madras Regulation VII of 1817. The 
first of the above objections had been answered in the High 
Court by referring to the circumstances in which the permanent 
grant had been made and the length of time that had since 
elapsed and it is this part of the judgment that has been quoted 
with approval in Vidya Varuthi v. Balusami (2) as well as in 
the case-under notice. In many of the Madras decisions-of this 
type neither the fixity of rent for a long period nor even the 
enjoyment of a power’ of alienation, division etc., by the ten- 
ants to the knowledge of the temple authorities had been held 
to justify the inference of a permanent ight. But the view 
taken in this case is more in accordance with the judgments in 
Tq. (1903) LL. R. 27 M. 291. 2 (1921) l L. R. 44 M. 831. 

: 073. (1869) 13 Mi L'A. 270, ° 
N., L €,—8 mi 
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Upendra Kishore v. Ismail Khan (4) and Nilratan v. Ismail 
Khan (5) cf. also Afzalunnissa v. Abdul Karim (6). 


After thé decision’in Sethuratnam Iyyer v. Venkatachala 
(7) it is no longer possible to maintain as a general propesition 
of law that in ryotwari lands no permanent rights of occupancy 
Can arise or accrue except by custom or express contract or 
grant. The later decision in Sivaprakasa v. Veerama Red- 
di (8) related to Inam lands and one of the questions for deci- 
sion, was whether the Inam comprised the melvaram alone or 
the kudivaram as well. Reliance was placed in all the Courts 
on the’ fact of the tenants having been immemorially in posses- 
sion dividing and transferring the holdings at their pleasure 
and to the knowledge of the Inamdar and improving the lands 
at their own choice and expense from time to time. At one 
stage it looks as if the inference meant to be drawn from these 
facts was that the grant in inam was only of the melwaram ; 
but in the concluding portion of the judgment of the Board 
(as well as in the judgment of the trial Court) the decision 
is put on the ground that the tenants had ‘clearly acquired 
their occupancy rights by prescription’ long before the Estates 
Land Act came into force. There is however no discussion 
in any portion of the judgment as to the conditions under 
which a title by prescription (in the strict sense) can arise as 


between landlord and tenant and we are accordingly inclined 


to interpret the conclusion as referring to an implication of 
original title from long enjoyment. This view will bring the 
judgment into line with that in Seturatnam Iyar’s case (7). 


Bar Keva v. Mapuu KERIA, I. L. R. 46 Bom. 535. 


In applying S. 7 of the Limitation Act of 1908 to members 
of:joint families, there will no doubt arise the question whether 
the ‘eldest? member who had attained majority beyond the 
period of limitation could have given a discharge without the 
concurrence of the other members. But in the decision of 
this point, it'is by no means clear whether the mere fact of a 





4. (1904) I. L. Re 32 C. 4L 5. (1904) I. L. R 32 C. 51. 
6. (1919) L L. R. 47 C. 1 (P. C.). 
7. (1920) I. L. R. 43 M. 567 (F. C.) :38 M. L. J. 476.” 

8. (1922) I, L, R, 42 M. 586 : 43 M. L. J. 640 (P. C.). | 
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person being the eldest member is by. itself sufficient to consti- 
tute him the “managing member’ in the eye of the law and as 
such mark him out as a person competent to give a discharge 
within the meaning of the section gr it is necessary to prove as 
a fact that such person had entered upon the management. If 
the latter is the correct view, the section would in effect not bar 
a suit in cases where the disputed property is the only property 
of.the family and is not in its possession, -for there will then 
be nothing to manage. In Doraitswami v. Nondisami (1) 
the question seems to have been dealt with almost as a matter 
of law [see also Kuppuswami v. Kamalammal (2), Mahabesh- 
war v. Ramachandra (3)] but in Ganga Dayal v. Mani 
‘Ram (4) the learned Judges were not prepared to go so far 
and the present decision seems to regard the question as one 
of.fact. But we are unable to see how for the present pur- 
pose a right of redemption stands on a different footing from 
other prgprietary rights of the family. The.mere fact that 
in-respect of mortgage’suits the processual law has prescribed 
certain rules as to the joinder of parties cannot introduce any 
difference in substantive law. The decision in the case under 
notice is. substantially at variance with that in Bapu Tatya v. 
Bala Ravji (5) and.the distinction suggested seems to us, with 
all respect, a distinction without a difference. 


RAMDHURI CHOWDHURI v. DEJNANDAN PRASAD SINGH, 
I. L. R. 2 Pat. 65. 


The two circumstances relied on in the lower Courts to 
invalidate the execution sale in this case were that the sale pro- 
clamation was not prepared after notice to the judgment-debtor 
as required by O. 21, R. 66 (2 ) of the Civil Procedure Code 
and that it was not published in the Collector’s office under 
O. 21, R. 67 (1) read with O. 21, R. 54 (2). That tHe 
absence of notice to the judgment-debtor is a material irregula- 
rity in the publication of the sale under O. 21, R. 90 was, 
even prior to this case, held in Bipin Behari Bijali v. Kanti 


t. (1913) I. L- R. 38 M. 118. 2. (1920) I. L. R. 43 M. 842. 
3. (1915) I. L. R. 38 B-94. - 4. (1908) I. L. R. 31 All, 156. 


‘(1920) I, E R. 45 Bró ~ 
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Chandra Mandal (1), by the Calcutta High Court.’ It is 

also well settled that the second circumstance is an irregularity 

within the meaning of that rule. Nana Kumar Roy v. Golam 

Chunder Dey (2). Where either of these irregularities 

exists, 1t will have to be shown that the applicant has sus- 

tained ,substantial injury by reason of the irregularity, before 
the sale can be set aside. 


There was a further point taken in the High Court, that 
notice under O. 21, R. 22 (1) was not served on the judgment- 
debtor as required by that rule, which was not allowed by the 
Division Bench to be taken although the learned Judges leave 
it open to the judgment-debtor to raise it in any other proceed- 
ing if he may be so advised. There has been a difference of 
opinion as to the nature of the requirement of the notice re: 
quired by that rule under the Code of 1908, 7. e., as to whether 
it is a mandatory provision and the want of notice goes to the 
root of the jurisdiction of the executing Court or whéther non- 
compliance with that provision is merely an irr egularity which * 
will vitiate the sale only on proof of substantial injury. In 
either view, the want of that notice cannot be put forward under 
O. 21, R. 90, as this rule is restricted to material irregularity 
or fraud in the publication or conduct of the sale and the notice 
contemplated by O. 21, R. 22 is long prior to any publication 
of the sale.  Livinia Ashton v. Madhabmoni Dasi (3), 
Lakshmi Charan Sen v. Sris Chandra Roy (4). It must also 
be taken as well settled by the authority of the Privy Council 
in Raghunath Das v. Sundar Das Khetri (5), that in cases 
falling under the Code of 1882, the want of notice under: the 
corresponding provision goes to the root of the jurisdiction of 
the Court executing the decree. When the Code of 1908 
was enacted, a second clause was added to the rule which dis- 
penses with notice in the first instance when such notice would 
cause unreasonable delay or would defeat the ends of justice ; 
and it has been held by the Madras High Court in the latest 
case of Kasiviswanathan Chetty y. A.S.P. L. S. Somasundaram 
Chetty (6), where all the previous cases are considered that 
the addition of thateclause shows that want of notice is not a 
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matter affecting the jurisdiction of the executing Court ‘even 
in cases not falling under sub-rule (2), but that it is only an 
irregularity. In this connection it may be useful to-consider 
the object of the notice contemplated by the old S. 248 of the 
Code and the present O. 21, R. 22. It was said by Farran, 
C. J. in Erava v. Sidramappa- (7) that the object of the pro- 
vision was not only to enable the judgment-debtors or their .re- 
presentatives to show that the decree was time barred or adjust- 
ed or otherwise satisfied, but also to give them an opportunity 
to satisfy the decree before execution issues and thereby prevent 
the sale of all or any part of their properties. This view 
of its object was adopted by the Calcutta High Court in 
Livinia Ashton v. Madhabmoni Dasi (3) and Lakshmi Charan 
Sen v. Sris Chandra Roy (4). If this is the object of the 
notice, it may well be open to doubt whether the exemption 
from obligation to give notice in the first instance in the speci- 
fied cases under O. 21, R. 22 (2) coupled with a duty to 
“ record the reasons for not issuing the notice, can be understood 
as implying such an alteration of the intention of the legisla- 
ture as to reduce the want of notice to a mere irregularity. 
Again if it is a mere irregularity, we do not see how it can 
vitiate the sale in the absence of anything in O. 21, R. 90 or of 
a similar provision in the Code to invalidate the sale by reason 
of such irregularity. The Madras decision, it should be 
noted, goes further and holds that even the requirement to 
record reasons for not issuing the notice under sub-rule 2 of 
the rule is not mandatory. If the learned Judges in this 
Patna case had been of the same opinion as the Division 
Bench of the Madras High Court in Kasiviswanathan Chetty 
v. A. S. P. L. S. Somasundaram Chetty (6), there would have 
been no necessity to reserve the right of the judgment-debtor 
to treat the execution sale as void ab initio. 


One other oint in the case that we wish to draw attention 
to, is that Art. 166 has been held applicable only to cases where 
the execution sale is voidablè. The wording of Art. 166, 
which is, an application to set aside a sale in execution of a 
decree, seems to contemplate cases where the sale is good until 
set aside and has to be set aside by the Court on an application 


7. I. L. R. 21 B., 424, 432. 3. (1911r) 11 C. L. J. 489. 
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for that purpose. In this view sales which are bad ‘ab initio 
and whose void nature has merely to be recorded or declared 
by the Court’ will not properly fall within the terms of this 
article and would, if at all, fall only under Art. 181e In 
this connection reference may be made to the decision of Old- 
field, J. in Muthiah Chettiar v. Bava Sahib (8), which held 
that Art. 166 applies to all cases of sales in execution, whether 
.void or. voidable. | 





` 8. (1914) 27 M. L, J. 605. 
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DATTATRAYA BHIMRAO v. GANGABAI, I. L. R. 46 Bom. 
$41. YEKNATH Narayan v. Laxmrsat, I. L. R. 47 Bom. 37. 
RAJEPPA v. GANGAPPA, I. L: R. 47 Bom. 48. g = 

One of the questions in the first case related to the power 
of a widowed daughter-in-law to make an adoption after the 
death of her father-in-law the husband having predeceased 
him while still joint. If the father-in-law had left his own 
widow behind, there will be some room for doubt [notwith- 
standing the observations in Madana Mohana Deo’s case (1)]_ 
as to the capacity of the daughter-in-law to make an adoption 
which will divest her mother-in-law of the estate vested in her. 
But that was not the case here, for the daughter-in-law seems 
to have directly succeeded her father-in-law. © Ramakrishna . 
v. Shamrao (2) no doubt indicated certain events as putting 
an end to a widow’s power to adopt and further laid down 
that if once the power is extinguished it will not. be revived 
by the fact that the estate subsequently comes to vest in the 

e widow herself. That case has really no application’ here. 
. For, the mere fact of the estate vesting by survivorship in 
the father-in-law did not take away her power.of adoption and 
she could undoubtedly have made 'an adoption during his life- 
time. Till recently, no doubt, it was held in Bombay that such 
an adoption could be made by her only with the consent of her 
father-in-law, but: that line of cases could be supported only 
on the authority of the Full Bench decisions in Ramji v. Gha- 
man (3) and Dinkar v. Ganesh (4), for under the Bombay 
law, the father-in-law’s consent is otherwise not necessary, the 
widow having an independent power of adoption. But these 
Full Bench cases can rio longer be regarded as good law after 
the decision in Yadao v. Namdeo (s). The decision in Datto 
Govind v. Pandurang Vinayak (6 ) only laid down that as the 
father-in-law’s consent would under the Full Bench rulings have 
been necessary if he were alive, the daughter-in-law could not 
claim to'be in'a better position by reason of his death. This 
-judgment, whether right or wrong, rests on the assumption 
that during the father-in-law’s time, the widow had lost her 
power of independent adoption ; but when this assumption has 





1. (1918) I. LuR, 41 Mad. 855. 2. (1902) I. L. R. 26 Bom. 526. 

3. (1879). I-L. R. 6 Bom. 498. 4. (1879) I. L. R. 6 Bom. 505. 
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been negatived, the case can be no authority for what is held to 
follow on that hypothesis. It is one thing to say (as in 
Lakshmi.Bai ¥. Vishnu Vamdev (7) that the father-in-law’s 
consent (if necessary) would not be operative beyond his life- 
time ; but it is quite another to say that it was never necessary 
‘at all. ` We are therefore unable to agree with the observation 
of Shah, J. that the principle underlying Datta Govind v. Pan- 
durang Vinayak (6) is not in any way affected by the observa- 
tions in-Yadao v. Namdeo (5). The same remarks will ap- 
ply to the judgment of Macleod, C. J. in the second case. 
With all respect we think the learned Chief Justice has taken 
a new ground when he refers to the possibility of the adoption 
‘deféating the rights of the reversioners’ as a reason for holding 
against it. Beyond a stray observation of Sir Barnes Peacock 
in the course of the argument in Thayammall’s case (8) there 
is no basis for the view that the effect upon the reversioners 
is to be a factor in the determination of the validity of an 
adoption by a widow. | 
The other point decided in the first case relates to the - 

priority of the right of succession amongst Atma bandhus inter 
sé. We doubt if the question can ever be definitely solved by 
the unaided application of the test of propinquity. Indeed we 
are not sure whether even the combined operation of that rule 
and of the principle of spiritual benefit can always lead to 
results sufficiently certain but the Bombay High Court would 
entirely disown the application of the doctrine of religious be- 
nefit and rather hold as in its latest pronouncement viz., the, 
third of the cases noted above, that if the persons are in the 
same degree removed from the propositus, the Court 
should not strain a point to find a rule of preference as 
between them but must let them share the inheritance equally. 
The judgments in the two cases however also show that several 
other theories have been put forward from time to time to 
found a rule of preference upon and without discussing their 
respective merits we may safely claim that these cases clearly - 
establish the necessity for some more definite rule of guidance’ 
(if: possible, by legislation) than is at present gather- 
able from - the texts or from the decided cases. 





YA (a905)- L-L R. 29 Bom. 410. "5, (1921) I. L. R. 49 Cal... 
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Leaving: alone the peculiarities derived from the Mayu- 
kha, the Bombay Presidency acknowledges the autho- 
rity of the Mitakshara just inthe same manner as Madras 
and if under the law here, the consideration of relative 
spiritual benefit can (according to Muthusami v. Muthu- 
kumarasami (9) and Vedachala v. Subramanya (10) be taken 
into account in determining the question of priority (as dis- 
tinguished from that of heritable right) we fail to see why it 
‘should not be equally so in Bombay---subject of course, in either 


case, to other rules as to priority definitely laid down in the- 
Mitakshara [Adit Narayan v. Mahabir (11) ]. 


MAHADEVAPPA DuNDAPPA v. BHIMA Doppappa, IL L 
R. 46 Bom. 710. 

The rule that as between the parties to the proceedings, 
the delivery of symbolical possession in execution has the same 
effect as a delivery of actual possession may now be taken to 

ebe well established and there is no reason to limit it as in 
Mahadev v. Janu (1) to cases in which symbolical delivery is 
the only mode permitted by law. We may however point 
out in passing that one observation of Macleod C. J. in this 
case is open to question viz., the remark that in the face of a 
prior decree for possession between the parties, no question of 
adverse possession can arise, because that decree * would put 
a stop to any adverse possession prior to the date of the decree.’ 
It seems to us that that decree can be relied on 
only ‘as importing that on its date the plaintiff's title had not 
become extinguished by the expiry of the period of limitation. 
If the decree is not executed and the defendant is allowed to 
continue in possession, the mere passing of the decree will not 
interrupt the running of time in favour of the defendant or 

` affect the nature and effect of his possession. [See Kambina- ` 
yini Timmaji v. K. Subbaraju (2), Ramlal v. Masum Ali (3)). 


SANYASI CHARAN MANDAL v. KISHNADHAN BANERJI 
I. L. R. 49 Cal. 560. P. C. -° 
~ The main question in the case turned on the application of 
Ss. 247 and 248 of the Indian Contract Aét to family trades un- 


9. (1896) I. L. R. 19 M. 405. 10, (1921) I. L. R. 44 M. 753. 
rı. (1920) 40 M, L. J. 270, r. (1912) I. L. R. 36 Bom. 373. 
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der the Hindu law. Many of the Indian decisions-bearing 
upon this point are noticed in the judgments in The Official 
Assignee of Madras v. Palaniappa. (1) and Palaniappa Chet- 
tiar v. The Oficial Assignee of Madras(2) but it looks ag if the 
observations in the present case will in effect not merely over- 
rule the view taken by Sadasiva Iyer J. and Phillips J. in that 
case but probably exclude the application of S. 247 to 
family trades. The real importance of the point 
is not so much with reference to S. 247 itself as with reference 
to the consequential application of S. 248. Both of them 
provide for cases in which a person under the age of majority. 
‘is admitted to the benefits of a partnership, the earlier section 
defining the extent of his liability while he is still a minor and 
the ‘next, dealing with his rights and liabilities after attaining 
age. Most of the Indian cases agree that by the mere fact 
of a person’s birth into a joint family carrying on an ancestral 
trade, he does not come within the terms of S. 247 and some 
of them have attempted to indicate what circumstances will. 
show or amount to an ‘admission’ of such a person to the 
benefits of partnership. In interpreting the expression ' pro- 
perty of the firm” in S. 247, their Lordships point out that 
having regard to the definition of the words ‘ partnership ’ and 
‘frm? a minor cannot be ‘ one of that group of persons called 
a firm’ and that the share spoken of in S. 247 is “no more 
than a right to participate in the property of the firm after its 
obligations have been satisfied’. This is just the position of 
the minor member even under the Hindu law and there is no 
‘reason why S. 247 should be invoked to arrive at that result. 
To what cases S. 247 is meant to apply it is not easy to gather. 
Even ‘in Mohori Bibi’s case (3) this section is referred to in 
passing but neither there nor in the present case have their 
Lordships indicated the true scope and application of the pro- “ 
vision. Sir Frederick Pollock thinks that the section must 
have been put in on the assumption that a minor’s contract will 
only be voidable at his election., 

Incidentally it may be pointed: that their Lordships: here 
accept the distinction, (recognised in most Indian cases). be- 
tween an ‘ ancestral business ' and one ‘started after the death 
of the ancestor.’ In Malaiperumal Chettiar v. Arunachala (4) 
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Sadasiva Iyer, J. declined to admit such a distinction but it is 
not clear whether the remark was meant to be general or was 
limited to any particular purpose. Jt must be noticed that in 
the present case, the new business was in the same line as the 
old but was started ina different town. The High Court 
would seem to confine the theory of ‘ancestral business” to 
one not merely of the same nature but even of the 
same extent as the old. The Judicial Committee would. 
seem to recognise ‘an extension of the ancestral business’ but 
not a business of the same kind started in another place. 





Har BHAGWAN v. HUKAM SINGH, 3 Lah. 242. 


This case follows the decision in Mussammat Jind Kaur 

y. Indar Singh (1) and affirms the principle of that case and 
applying it to succession under Hindu law holds that the lineal 
descendants of a murderer are excluded from inheriting to the 
estate of the murdered person, even though their right of suc- 
cession may not be claimed under that of their father but inde- 
pendently of him. We have discussed the question of public 
policy and its basis as applied to the cases of murderers and 
how it would be inapplicable to the cases of their descendants 
who are personally innocent of the murder in commenting on 
the case of Mussammat Jind Kaur v. Indar Singh (1). We 
have also shown that there is very high authority against such 
an extension. We do not wish to repeat what has been said 
there ; but some strong reliance is placed on the law of attain- 
der in England in this case and it is sought to draw some ana- 
logy from that law. The learneed Judges themselves say that 
the law of attainder in England is different and has no applica- 
tion to this country but they hold that there is a principle under- 
lying it which is of universal application and indicative of a 
rule of public policy. 

In this connection we should first r all state that attainder 
in the sense of corruption of blood had its origin in England 
in a fiction of the feudal law. See Stephen’s Commentaries on 
English Law, Vol. 1, pp. 333 and 334 (16th Edition). That 
the forfeiture based orf the corruption of blood was not based 
on public policy is clear from the fact that later law looked 
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with abhorrence on attainder and removed the disability.by a 
number ‘of Statutes from the time of Henry VIII ; and the 


. last of them was the English Forfeiture Act of 1870, which 


except in cases of outlawry did away with forfeiture. Again 
attainder followed only on the judgment and sentence of death 
for high treason or felony, and not by reason of the commis- 
sion of those crimes by the offender. See Goodeeve’s Law 
of Real Property p. 370 (sth Edition). Indeed it has been 


. well settled in England that if the murderer died before the 


sentence of death, there was no attainder and his properties 


_ were not forfeited. Tudor's Leading Cases on Real Property, 
p. 227 (4th Edition) citing Coke on Littleton 13, Stephen’s 


Commentaries, Vol. 4 (12th Edition), p. 408. On the other 
hand, ‘the exclusion of the murderer from, inheritance depends 
on the commission of the offence and does not require the 
judgment to be passed on the offender. See Houghton v. 
Houghton (2). Again that the English Law of felo de se 
and forfeiture of goods and chattels never extended to a native | 
Hindu, though a British subject was:held by the Privy Council 
‘1 the Advocate-General of Bengal v. Rani Surnamoye Dos- 
see (3). Even as early as 1834, it was enacted in England 
that descent might be traced’ through a person who 
was attainted 3 and 4 Will 4 C. 106 S. 10 of the 
old law of attainder has been dealt with fully in the 
note to Attorney-General v. Sands (4). Further attainder 
even in England, strictly applied only to realty ; and though 
in cases of personalty there was a forfeiture to the Crown it 
was not by reason of the attainder. See per Lord Kingsdown 
The Advocate-General of Bengal v. Rani Surnomoyee Dasi (5) 
We venture to think the above considerations sufficiently dis- 
close that it is unsafe to seek for analogies from the law of at- 
tainder which has little in common with the rule of public policy 
which excludes a murderer fiom inheriting to the estate of his 
victim based on the principle that no one should profit by his 
own wrong. The reason of the rule does not.extend to his inno- 
cent descendants and it has beer? so held in the cases referred 
to in-43 M.-L. J. at p. 64-(Notes of Indian Cases). 





2. (1915) 2 Ch. 173 at 177. 3. 9 M, IL. A. 387. 
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SRT RAM v. SOBHA Ram, I. L. R..44 Al. 521. 

An a suit on a promissory note payable on demand,. the 
‘defence was raised that the agreement between the pasties was 
that the note should not become payable till after the accounts 
between the parties were settled. The plea so raised obviously 
_ attempts to vary the time of payment ani would be inadmissible 
under S. 92 of the Evidence Act. The further reason given 
by the learned Judges that the plea would also 
be a variance of the terms of the contract ‘which 
recited that the accounts had been taken between the 
parties and the amount found to be due was the amount for 
which the pro-notes was given is unintelligible. The settle- 
ment of accounts and the resultant balance is the consideration 
and forms no part of the terms of the contract. But as we 
said before the decision seems to be right on the ground first 
stated by us. However, it will be noticed that the plea worded 
slightly ` differently would not contravene 5. 92 of the 
"Evidence Act. If the defendant had said that the promissory 
note was given for the balance of the accounts and the amount 
due was not so much as recited in the document, the plea would 
have been one of no consideration or failure of 
consideration and would have been available. ` A plea 
even that there was a settlement of accounts but that the settle- 
ment was liable to be re-opened on any of the _ recognised 
grounds which would result in a reduction of the amount would 
have been equally available. To a layman it might look that 
there is yery little difference in substance between these various 
positions. Toa lawyer, they do signify. The plea of escrow 
also might have been raised on the same facts but the plea 
has to be framed with caution, specially bearing in-mind the 
distinction between saying that the instrument . is not to have 
any operation at all and that it is to have d conditional opera- 
tion, the former being a goad plea of escrow, the latter not. 





MURLIDHAR v. PrraMBer Lat, I. L. R. 44 All. 525. 


In this case the minor plaintiff sued to set. aside a decree 
obtained against him on the ground that he was not properly 
represented in the suit. The previous suit was-on a mortgage 
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executed by the father. . Both father and -minor Son were 
made parties. The father was nominated by the plaintiff as 
guardian .. of. the.” infant. son. ` The. - father 
had, at first refused. .to act as guardian but this 
fact “was not brought to the notice of the Court. At the 
hearing, the father.confessed judgment both for himself and 
his son. The mortgage was found not to have been made | 
for family necessity but the first Court dismissed the suit on 
the ground that the father properly represented the son. On 
appeal it was held by the District Court that the father was not 
a proper person to be appointed a guardian and the. decree was 
not. binding against the plaintiff. The High Court on appeal 
confirmed the judgment of the District Judge. On the facts 
it was clear that the interest of the father was adverse to that 
of the minor.. The question was whether the Court having 
made the order of appointment, the objection was available 
ina subsequent suit. Their Lordships rightly held that it was 
open. The Court had not considered the question and decided" 
it in the previous suit and the matter was within the knowledge 
of the mortgagee and ‘he failed to bring it to the notice of the 
Court. The defence available was not put forward by the 
guardian. The case was one in which even if there was no 
irregularity in appointment, it would have been open to the 
minor to set aside the decree, viz., on the ground of gross negli- 
gence of the guardian, Where no guardian is appointed and 
as such, the minor is not represented at all, the decree is a nulli- 
ty Halli Jha v. Bhiya Lal (1). Similarly if a person has been 
appointed guardian who is disqualified under the law from act- 
Ing, without further question the decree would be not binding 
against, the minor. . Rashid-un-nissa v. Mahomed Ismail 
Khan (2). Again, it has been-held that where a guardian 
has been appointed without advertence to the fact: that there 
was a certificated guardian, the decree is a nullity. | 

Pujari Bhimayji v. Rajabhai Hussain Sahib (3). In such 
cases, it is as if the minor is mota party at all. Whether in 
cases where the objection to the guardian is adverseness of 
interest, the decree ig a ere or is one ought to be set aside 
seems. to Be a auh question. ` See Nar mg v. Bahi (4) and 
g o ea Ber L. a 239% | ok com) 5 ©. I ja 3- oe 
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Pujari Bhimaji v. Rajabhai .Husain Sahib (5.). A mere- 
omission to make.a formal order of appointment may not affect . 
the judgment when the minor’s interests have been duly. pro- 
tectedsby the guardian, Ram Asray- Singh v: Sheo Nandan 
Singh (6): (In 28 A. 127. a different view is taken). 
Even- where the minor-is - not - properly ` represented -by 
a guardian the -fact that the father or ‘the manager 
is made a party and he was in a position to put forward and has 
in fact put forward the necessary defences might render the 
plea unavailable for the minor. In cases where the appointment 
is irrégular and there has been no representation but there has 
been no prejudice in the sense the minor had no defence, whe- 
ther the Court is bound to set aside seems to be an open ques- 
tion. The Allahabad High Court seems to be inclined to 
hold that the Court’ is not bound to interfere where the minor 
has no case on the merits. This, we think, cannot be held to 
be correct. It cannot be denied that where the minor has 
“had no guardian at all (subject to the limitation noted above), 
the decree would not bind him at all nor having regard to the 
decision of the Privy Council in Rashid-un-nissa v. Mahomed 
Ismail Khan (2) where a person has been appointed as guar- 
dian who is disqualified under the statute to act as such. We 
think, on principle, other irregularities should not affect the 
decree unless they have led to the minor not being represented 
but if as a matter of fact the minor has not been represented, 
the further fact that the minor has no merits should not matter 
though that fact might lead to the dismissal of his suit if based 
on allegation of title. To this extent the minor should suc- 
ceed, viz., that he must be placed in the position in which he 
was before the decree.’ He has no right to be placed in a better 
position. The absence of merits might have a material bearing 
on the question as to whether there has been a proper represen- 
tation ; only it should not be given a larger operation. : 


Brigs Lar v. Damopar Das. I. L. R. 44 All. 554. 
Two questions arose in this case : first whether an order 
for restitution can be made against a person who is not a party 
6. (1917) Pat. 21 (F, B.) TE 
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but only transferee from a party pendente lite eri as to 
-the article of limitation applicable to such an application for 
restitution. “On the first question their Lordships hold that 
the Court has power to order restitution even against a.strang- 
er. They rightly point out that S. 144 is not confined ‘to 
parties and apart from the section the same conclusion has been 
-arrived at in Madras in Doraisami Ayyar v. Anna Sami Ayyar. 
On the second question, it is held that Art. r83 applies, 
the case being one of restitution by reason of a reversal by the 
‘Privy Council. In Jiwa Ram v. Nand Ram 
the Allahabad High Court came to the conclusion that proceed- 
ings under S. 144 are not applications to execute the decree. 
The present is a more or less violent attempt to get round that 
decision so as to avoid the inconvenient consequence of having 
to apply art. 181. Their Lordships find refuge in the language 
of Art. 183 which they think is wider than the language of Art. 
182. Enforcing the judgment of the Privy Council .they say, 
might include restitution proceedings while executing a decree 
might not. Asa distinction is made in the present Civil Pro- 
cedure Code between execution proceedings and proceedings by 
way of restitution while none was made by the earlier Codes, 
it is necessary that corresponding alterations should be made 
in the articles of the Limitation so as to give applicants for 
restitution the benefit of Arts. 182 and 183. | 


LYALLPUR Sucar MiLlis Co. LTD. v. RAMCHUNDAR 
Sanal. I. L. R. 44 All. 565. 

In this case the defendant was summoned to produce cer- 
tain documents and on his failure to do so, his defence was 
struck off. Their Lordships rightly pòint out that O. 11 
Rr. 14, 18 and 21 did not cover the case and apart from the 
section the Court has no power to, str ike off the defence. The 
careful provisions as to the precise circumstances in which de- 
fences might be struck off would preclude any appeal to the in- 
herent power of the Court to make such an order nor do the 
rules of English law seem to recognise such power. 





1, (1899) I, L. R. 23 M. 306. 2. (1922) I, L. R. 44 A. 407. 
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_ BrHEesHaR NATH v. Kunpan. J. L. R. 44 A. 583. 


Plaintiff's father had leased a land to the defendant for 
‘a term of years. More than 12 years had elapsed.fram the 
‘expiry of the term at the date of suit and no rent had been paid 
in the meanwhile nor apparently any act had been done from 
which in law, a new tenancy could be inferred The question 
-was whether plaintiff s suit was barred. The point which is oft- 
en overlooked is that Art. 139 which governs the suit, “bya 
landlord to recover possession from tenant” makes the time 
when the tenancy is determined the starting point of limitation 
and not like Art. 144, the point of time when defendant’s pos- 
session became adverse. The fact that the tenant is estopped 
‘from denying the landlord’s title till he hands over possession 
has no significance whatever when the suit is brought to recover 
possession the only question being whether the tenancy has ter- 
minated or not. If any overt act showing the landlord’s inten- ° 
tion to continue the tenancy had taken place, then a new tenancy 
would have come into existence and the starting point of limita- 
tion would then have been the expiry of that new tenancy. It 
would not be opento the landord to postpone 
giving ‘expression to his intention of continuing 
the tenancy in the way known to law till 
the expiry of the period of limitation under Art. 139 as by then, 
by the operation of S. 28 of the Limitation Act the landlord’s 
title would have been extinguished. Tenancy at sufferance 1s 
no tenancy at all in the eye of the law.. The Transfer of Pro- 
perty Act ‘does not seem to recognise any such tenancy or for 
the matter of that even tenancy at will. | 


a 





GoswaM! Puran LALjrv. Ras BEHARI Lat. I. L. R. 44 
All. 590, 


It seems now:to be frecognised that in the absence of a 
trustee, the founder’s heir may either act himself as trustee or 
appoint a stranger to act as such, though it is difficult to support 
the second branch of the rule on principle. 
Gaurang Sahu v. Sudevi . Mata (1}. We find this 
dificulty felt and expressed more or less adequately by 





1. (1916) I, L. R. 40 M. 612 (F. B.) 
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Mr. -Justice Walsh in this case. But the point that afose was 
first asto whether . there was the absence of a trustee in this 
“case; segondly whether where the heir is the widow, she can 
‘after acting as trustee during her lifetime appoint by aswill a 
‘trustee-to act after her death. On'the first point as the ap- 
:pointee failed to take charge the learned Judges hald that the 
widow. had power to nominaté. Their Lordships hold how- 
ever that.it was not open to her to do so by will. Mr. Justice 
-Walsh seems. to think that it is not open to her to appoint-a 
trustee: beyond her life-time while Mr. Justice Piggott seems 
to think: otherwise while both seem to be agreed that it is not 
‘open.to her to WA a by will so as to defeat the rights 
of'the reversioner. r. Justice Piggott puts it on the ground 
‘that she having Wa an election to appoint herself as trustee 
her power is at an end and she has no right to make an appoint- 
ment -tò operate after her death. On the other hand Mr. 
‘Justice Walsh seems to put-it on the ground that she has no 
power to do so by will. Is it-open even to the founder or the 
male.heir of his to exercise the power of appointment by will? 
‘Is the’power of nomination affected by the duration of the 
estate of the person nominating? The rule permitting nomi- 
nation has no textual authority and has been recognised -for the 
protection of the trusts and not-out of regard for the. rights of 
the- founder or his heirs. “There is no special- reason why the 
right ‘of nomination by the widow should be measured by-the 
duration of her estate but even so, it is inaccurate to describe 
her estaté as one for life and therefore we should think that 
Mr. Justice Piggott is right in holding that she can appoint be- 
yond her life but we think an appointment by will should be 
held to be beyond her power. The will will come into opera- 
tion‘on ‘her death and as on her death all her. powers devolve 
on the reversioner without advertence to her wishes, the ap- 
pointment by will is inoperative as m the case of an undivided 
member of a Hindu. family. 


UA 


: 
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Ram SuMRAN Prasan v. Gosinp Das. I. L. R. 2 Pat. 
Iiro za 
In this case, a Full Bench of five Judges'of the Patna 
High Court held that a suit by a reversioner for the recovery 
‘of possession of properties conveyed by way of gift by a Hindu 
widow in possession of her husband’s estate -as his heiress is 
governed by S. 7 (v) of the Court Fees Act, 1870 and not by 
S. 7 (iv) (c). All the learned Judges were of opinion that 
if in the case a declaration of the invalidity of the alienation 
were expressly prayed for, the Court-fee would have to be paid 
under S. 7 (iv) (c). It may be mentioned in passing that in 
Madras prior to the Madras Court Fees Amendment Act of 
1922, it would have been more profitable to the plaintiff to pay, 
Court-fees under S. 7 (iv) (c) as he would be entitled to value 
the consequential relief as he pleased without reference to the 
market value and such valuation would not be open to review ` 
by the Court, Ramiah v. Ramaswami (1) ; and even after 
“ the coming into force of the Amending Act, he need not value 
the suit under S. 7 (iv) (c) for a higher amount than for half 
its value as in a suit for possession under S.. 7 (v), so that it 
is distinctly more advantageous to the litigant i in Madras to 
value it under'S. 7 (iv) (c). But it is just the other way in 
Patna, where the market value governs the Court-fees under 
8.7 (iv) (e). 
| The majority of the Jaise in the Full Bench construe the 
. plaint as praying for the possession of the properties after 
merely adjudicating on the plaintiff's right to the same. The dis- 
sent of Coutts, J. in the case was only in respect of the proper 
construction of the reliefs prayed for inthe case. Though the 
learned Chief Justice, with whom the majority of the judges 
agreed, disapproved of the practice of praying for a declaration 
when it is not necessary, he seems to have been of opinion that 
if a declaration is expressly prayed for in such a case, the suit 
© would fall under S. (iv) (c). This is clear from the ground 
on which he distinguished Ugramohan Choudhry v. Lachmi 
Prasad Choudhry (2) and Kshetra Mohan Mahapatra v. 
Ganesh Lal Pandit ( 3). The Allahabad High Court has 
taken the same view in Sadoo v. Ganji (4) which does not 
i (1913) 24-M. L., J. 233. 2. (190) 5 P. L J. 339. 
3. (1920) 6 P. L. J. ror, 4. (1920) 18 A, L. J. 903 : 57 1, C. 494, 
Ni C7 ; 
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seem to be noticed in the judgment. As widow's alienations 
stand on the same footing as alienations by a manager of a 
joint. Hindu family as regards junior members of the family, 
a suit by the latter for recevery of possession of immoveable 
properties sold by the manager would also have to be valued 
similarly as a suit for possession and not as a suit for a decla- 
ration and consequential relief. See 44 All. 629. 


`` + MUSSAMMAT Brat KHozarma v. THE OFFICIAL LIQUE 
DATOR OF THE KAYESTHA TRADING AND BANKING CORPORA- 
TION, LTD., I. L. R. 2 Pat. 168. 


The procedure for bringing on record the legal represen- 
tatives of a deceased defendant after a suit has abated is well 
understood, though it is sometimes overlooked ; and this deci- 
sion puts the matter clearly as the lower Court proceeded on a 
curious misapprehension of the law. When a suit has abated 
and it is more than sixty days after the abatement in the case” 
of the death of a defendant, the plaintiff has first to apply for 
excusing the delay in seeking to set aside the abatement under 
S. § of the Limitation Act read with O. 22, R. 9 for not having 
applied within sixty days of the abatement, for setting it aside 
under Art. 171 of the same Act. Next, the application to set 
aside the abatement is made under O. 22, R. 9. Itis only 
after that, that the legal representative of the deceased defend- 
ant can be brought on the record, because so long as the abate- 
ment is in force by reason of the lapse of ninety days after the 
death of the original defendant under Art. 177 of the Limi- 
tation Act, his legal representatives cannot be brought in. 
Though ordinarily all the petitions are put into Court together, 
it is only in this order that the petitions can be ordered and 
are usually done. 


RAGHUBIR SINGH v. JETHY) Manton, I. L. R. 2 Pat. 
171. 

Where a ‘Hindy heiress having a limited estate in the in- 
heritance creates a lease which is not for a necessary or bene- 
ficial purpose, it ts clear law that it is voidable at the option of 
the reversioner and it is open to him to affirm or disaffirm it; 
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and there is no formality reguired by the law as to the mode 
of expressing the disafhrmance. It can therefore be by any 
act which is inconsistent with giving degal effect to the lease. 
So filing a suit for posesssion against the lessee is a sufficient 
expression of disafirmance and it need not be preceded by a 
notice to the lessee terminating the lease. This is what the 
learned Judges held in this case following the Privy Council 
in Bijoy Gopal Mukerji v. Krishna Mahishi Debi (1). In 
this connection, the words of Lindley, M. R. dealing with 
voidable contracts of infants and their nature may be usefully 
quoted. “The great bulk of infant’s contracts are only void- 
able. What does that mean? It means that when the in- 
fant comes of age he can elect either to afirm or disafhrm the 
contract. If he does nothing within a reasonable time after 
he attains twenty-one, the presumption is that he has afhrmed 
the contract. The contract is binding and has been binding on 
him ever since he attains twenty-one, unless he proves the con- 
trary by repudiating it within a reasonable time. Viditz v. 
O’Hagan (2). And the repudiation need not be in any par- 
ticular form. What is reasonable time is a more difficult 
question depending on the circumstances of each case. Art. 91 
of the Limitation Act cannot apply to the case of a reversioner, 
because the third column would not apply to his case and he 
need not elect before the inheritance falls into possession to 
him; which may be after three years after the facts relating to 
the alienation become known to him. If, however, after the 
death of the ‘limited owner, the reversioner has done any act 
affirming the lease such as receiving the rent reserved under it, 
it would of course not be open to him to afterwards disafirm it 


of course not be open to him to afterwards disafhrm it. 
Madhu Sudan Singh v. Rooke (3). 


Doppawa v. YELLAWA, I. L. R. 46 Bom. 776. 

We are glad to note that the opinion of the majority in 
this case will bring the Bombay view into line with that of all 
the other High Courts in India as to the application of Arts. 
118 and 119 of the Limitation Act. We believe that when 
the Act was before the Legislature in 1908, it was suggested 


r. (1907) 34 Cal. 329. 2. (1900) 2 Ch. 87, 97, 98. 
3. (1897) I, L. R. 25 Cal 1. 
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that these articles should be re-cast so as to bring -dut their 
restricted scope but it was understood that Sir Erle Richards 
regarded his measure 4s a mere consolidating’ Act and was 
averse to take up any controversial questions. It remains to 
be seen what the Privy Council lays down in the case which 
‘Justice Shah states is pending before it. 


Siva Prosan SINGH v. RANI PrayaG KUMARI DEBI, 
I. L. R. 49 Cal. 967. 

We are by no means sure that the last clause of S. 109 
C. P. C. was intended to permit of an appeal to the Privy 
Council against ‘orders’ which are not merely interlocutory 
but by their very nature temporary in their operation. It 
must of course be admitted that in the absence of the word 
‘final? in that clause, the Court will not be justified 1 
restricting it to appeals against ‘final’ orders; and 
the omission is evidently intentional, because the same 
difference is found in the corresponding section of the codes of * 
1877 and 1882 and is meant to give effect to the distinction 
recognised in Cls. 39 and 40 of the Letters Patent of 1865. 
But we believe that Damra Coal Co. v. Benares Bank (1) 
relied on in the case under notice is the first reported instance 
of leave having been granted for an appeal against an interlo- 
cutory order. It appears from the present judgment that the 
appeal to the Privy Council was not prosecuted | in that case and 
we must await their Lordship’s pronouncement in this for a 
final decision on this point. We must however observe that 
there is considerable force in the reasons suggested in Chundi 
Dutt Jha v. Pudmanund Singh (2) against allowing an appeal 
in such cases and we are rather suprised-to find no reference to 
it in the judgment under notice. See also Gangappa v. Gan- 


gappa (3). 
KASHIBAI KALIDAS v. VALLAVBHAL Wai I. L. R. 
46 Bom. 827. 


. A right to projgct eaves and to let rain water fall on the 
land of a neighbour is one of the rights known to the law as 





I. (1914) 21 C., L. J. 281, 2. (1895) I. L. R. 22 C. 928. 
3. 16 Bom L., R, 195. 
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an casement and so long as the acquisition of the right had not 
been perfected in one of the modes recognised by law, the 
learned Judges were right in holding that the neighbour was 
entitled to relief by way of injunction and that the existence of 
the projection for over'12 years had not the effect of extinguish- 
ing the-neighbour’s title to the land underneath. In Ratna- 
velu- Mudaliar v. Kolandaivelu Pillai (1) the Madras High 
Court however took the view that such projection may involve 
an ‘adverse possession’ in respect of that extent. of space 
(in the air) and its continuance for over 12 years may result 
in the acquisition of a right to have it as it is, though it may not 
amount to the acquisition of an easement. This judgment ts 
based on the decision of the Bombay High Court in Mohanlal 
Jeehand v. Amatul (2) but the case under notice makes no 
reference to. either of these rulings. For some observations 
on the different-aspects of this question, we may invite at- 
tention to an article in the 17th Vol. of this Journal at Page 1. 


SS SE A ee 


KRISTOPADA Roy v. CHAITANYA CHARAN MANDAL. 
I. L. R. 49 Cal. 1048. 

The question in this case related to the right of a purchaser 
in execution of a simple mortgage decree to obtain possession 
from a person who had not been impleaded in the mortgage 
suit. We cannot help feeling that it would have 
been better if the learned’ Judges had referred the 
question to a [ull Bench for an authoritative pro- 
nouncement. Not to speak of the Bombay cases, the 
Caluctta decisions themselves are far from uniform and 
with all respect we think that the distinction on which 
Suhrawardy, J. attempts to get rid of the authority of Ganga- 
das v. Jogendra Nath (3) is not sound nor will it avail against 
the decision in Protab Chandra Mandal v. Ishan Chandra 
Choudhury (4) where the judgment proceeds upon the footing 
that the mortgagee had at the time of his suit, notice of the in- 
terest of the transferee from the mortgagor and yet did not 
implead him therein. The question whether a mortgagee- 
plaintiff had notice of a particular person’s interest may under 
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1. (1906) I. L. R. 29 Mad. 511. 2. (1878) 1. L.R. 3 Dom: a74. 
3, (1907) 11 C. W. N. 403. 4. (1898) 4 C. W. N. 266. 
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S. 85 of the Transfer of Property Act affect the maintainability 
of his suit but had no bearing on the question of the effects of 
the execution-sale. Nor does it seem to us right to lay stress 
on the length .of time that the Court purchaser allowed to 
elapse before seeking to enforce his right so long as his suit 
was within the period allowed by the law of limitation,—for 
the case depended only on legal rights and no special equities 
were in question. It is again difficult to take it as a serious 
distinction to say (as Walmsley J. does) that in Protab Chan- 
dra Mandal v. Islam Chandra Choudhury (1), the transferee 
of the equity of redemptio was the plaintiff and not the defen- 
dant. . 

It is singular that of the several Calcutta decisions on-the 
point most have been given without reference to other cases 
even inthe same Court. And the judgment in Jugdeo v. 
Habibulla (2) illustrates the extent to which Mookerjee, J. 
was prepared to go in enforcing his view, 


[END OF VOL. XLIV]. 
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_ NOTES OF RECENT CASES. ` ` 


Wallace J. 
1922, December, 6. C. R. P. 381 of 1922. 


Burden of proof—Common carrier—Suit for damages— 
Short delivery and change in quality --Delay in delivering portion 
of consignment—E ffect of. 

In a. suit for damages against a shipping company for 
short delivery of goods and also of substituting goods of an 
inferior quality as regards a portion of the consignment, the 
onus is in the first instance on the plaintiff to prove the exact 
quality and quantity of the goods shipped. But when it is 
admitted or proved that the goods though shipped in one con- 
signment reached the consignee in portions only at two different 
dates, the burden is on the carrier to explain the delay and to 
show that in the interval between the two dates, the second 
portion of the consignment was not in any way tampered with 
during the transit. 

T. S. Viswanatha Aiyar for petitioner. 

C. S. Venkataehariar and M, C, Sridharan for respondents, 


Spencer and Venkata- 
subba, Row J], C. M. A, 13 of 1922, 
1922 December 15. 

Provincial Insolvency Act S. 75—Person aggrieved—Right of 
appeal—Transferee from insolvent. 

Any person who is brought before the Court to submit to 
a decision is, if the decision goes against him, a person aggrie- 
ved within the meaning of S. 75 of the Provincial Insolvency 
Act. Where the District Court, on an application for annulling 
a transfer as fraudulent, erroneously refused to take evidence on 
an issue on the ground that a prior order of the same court had 
concluded the point, the transferee is an aggrieved person and 
can appeal from the order to the High Court. 

S. 1. Srinivasagopalachari and K. P. Ramakrishna. Iyer 
for the appellant. 

A. V. Visvanatha Sastri : for respondent. 
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Spencer and Venkata- 
subba, Row JJ. C. M. A. No. 80 of 1921, 
1922, December 21st, à 
'Receiper—Altachment of property in the hands of—Attach- 
ment without leave of appointing Court, invalid—Attachment 
without leave can be validated by subsequent leave—-No subse- 
quent leave can be granted when innocent purchaser has acquired 

title to property, ot l 

'. The attachment -of property in the hands of a Receiver 
should be with the leave of the appointing Court and an attach- 
ment without such leave would be invalid. But an attachment 
which was originally made without . leave can be validated -by 
leave subsequently. obtained, 

. The principle of 43 M. 793, 42 M. L. he 339 followed. 

' Where however, after the attachment and before applying 
for leave of ‘the-appointing Court, a third person innocent 
purchaser’ has acquired title to the property from the Receiver, 
rio such subsequent leave to attach the‘property can be ‘granted 
by the Court which appointed the Receiver, 

AA. Ramachandra Iyer for the appellant. 

aes Seshagiri Sastri for S. Subramania Iyer and Ñ, R, Sesha 
Iyer for the respondents, a 


Spencer and Venkata- | | 
subba, Row, JJ. C. MA. No. 91 of 1921, 
1922, December 2151. | | 
Receiver for.collection. of a debt—Receiver appointed with full 
powers under O. 40 R, 1 of the Civil Procedure ‘Code—Receiver 
obtaining a decree on the debt—Assignment of decree.by Receiver 
without leave of Court for the full amount of debt— Validity of, 
Where a Receiver is appointed to collect ‘mortgage debt 
with full powers under O, 40 R. 1 of the Civil Procedure Code 
and he obtains a decree on the. mortgage and collects the full 
amount of the mortgage decree by assigning the decree toa 
third.person such an assignment does not require to be made © 
with the leave of the Court which appointed the Receiver and 
the assignee gets a good title to the decree. . 
A. Ramachaadra Iyer for the appellant. 
C,.A. Seshagiri Sastri for S. SHOKA WAUA Iyer and N. R. Sesha 
Iyer for the respondents. 


Phillips and 7 

Devadass. JJ. ©- 4 A.S, 21 of 1922. 

. 1922 December 21, J .. 

‘Specific Relief Act S. 27—Contraet for ma ir of immove- 
able property by. Hindu father—Suit for R performance— 
Death of father— Liability. of. sons. 

The father in a Hindu joint family: contracted to purchase 
immoveable property and pending a suit for specific perfor- 
mance ‘against him died whereupon his sons, one of whom was a 
minor, were brought on record as defendants, fhe coritract was 
found to be neither for-necessity nor for-the benefit of the Joint 
family. -The lower Court decreed specific performance against 
the-sons and on appeal -by them. Held that specific perfor 


mance could not be decréed against the sons as they were not ° 


parties contemplated by S. 27 of the Specific Relief Act against 
whom specific performance could be given. The case did not 
fall within either cl (b) or cl (c) of S. 22 of the Specific Relief 
e Act. 3 L. W. 435 distinguished. 22 Bom L. R, 997 dissented 
from, 44 M. 214; 39 C. 232; 4 M. L,- J. 9; 40 M. 365; 38 M. 
684 ; 44 M. 801 Referred to., 

A, Krishnaswami Iyer and S.-Dorasami Iyer for Appellant. 

K. Rajah’ Iyer for Respondent. 


-Chief Justice, WAA 7} FULL BENCH 
Devadoss, Venkata- | 

subbarow and 4 

Wallace JJ. . i 
1922 December 22, 

Criminal Procedure Code Ss, 342 and 537—Examination of 
accused—Duty of court—O mission to examine after further exa- 
mination of prosecution wilnesses—I rregularity. 

S. 342 of the Cr, P. Code makes it obligatory on the court 
“to examine the accused and a trial held without such examina- 
tion is illegal, But the mere fact”that after the accused made 
his statement some of the progecution witnesses’ were recalled 
and examined does not vitiate the conviction and a fresh 
examination of the accused is not compulsory. 

42 M. 820 overruled. 


Dr. S. Swaminadhan : for the petitioner. 
Public Prosecutor ; for the respondent, — 


Cr. Revn, Case 384 of 1922, 
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Spencer and . Se ates 
Venkatasubbarow JJ. i C. M. A. 307 and 309 of 1922, 
1922 December 22. 

Provincial Insolvency Act (V of 1920) Ss, 57 and 75—Official 
Receiver — Power of insolvency court’ to remove official Receiver 
and appoint special receiver—Insolvency Rules Rr. 11 and 12— 
Construction of—Right of Official Receiver to i i ha 
person—Official Receiver when to be Superseded, 

The power to appoint a special receiver ina particular 
insolvency under S, 57 of the Provincial Insolvency Act is one 
which may be exercised from time to time and is not confined 
to the stage when a receiver is initially appointed. Even 
where the Official Receiver has been originally appointed as 
receiver it is open to the court, for sufficient cause to remove 
him and appoint a special receiver in the insolvency. There is 


_ nothing in S. 57 of the Provincial Insolvency Act or Rules 11 


and 12 ofthe Rules framed under the Provincial Insolvency 
Act to prevent the court from removing the Official Receiver in . 
a particuiar insolvency, Where the Official Receiver is 
removed and a special receiver is appointed in an insolvency, 
the Official. Receiver is a person aggrieved by the order and he 
can prefer an appeal against it under S. 75 of the Provincial 
Insolvency Act. Except for special reasons, e.g., relationship 
with or personal interest in the insolvent or any person claim- 
ing under transfers from the insolvent, the Official Receiver 
should be appointed as Receiver in the insolvencies in the 
District for which an Official Receiver has been appointed by 
the Local Government. Exparte Sidebotham 14 Ch. D. 458; 
Exparte Official Receiver 19 Q. B. D. 174 Referred to. 

B. Sttarama Row, T. M. Krishnaswami Iyer and S. Subra- 
mania Iyer for appellant. 

T. V. Muthuktrishna lyer, A. V. Visvanatha Sastri and T, V, 
Ramanatha Iyer : for respondent. 





Chief Justice, Phillips, ) FULL BENCH 
Davadoss aud Venkata- | e 
subba Rao and rp Cri. Rev.. Case 387 of 1922. 
Wallace, JJ.. | 
1922 December 22, ° } . 
Penal Code S. 81 and 341—Right of private citizen to arrest 
another—Likelihood of Commission of offence—English Common 


law—Applicability of,” 


a 


The Indian Penal Code and Criminal Procedure Code 
are exhaustive and on any point dealt with by them there is no 
room for the application of the cominon law of England. to this 
country. A private citizen has power to arrest another about 
whom there is reasonable apprehension that he is about to, 
commit a breach of the peace. The conclusion arrived at in 

44 M. 213 but not the reasoning, approved. 

K. S. Jayarama Iyer for Petitioner. 

Pubilc, Prosecutor for Respondent, 


Chief Justice and 
Wallace J. C. R. P. 705 of 1922. 
1922 December 22. | 


Municipal election—Nomination paper—Rejection by chair- 
man—Mandatory injunction—Power to issue—Madras District 
Municipalities Act (V of1920) S. 48—Rules framed uuder ihe 
-Aci R, 31, 

'A nomination paper did not contain the name of the ward 
for which a candidate for a municipal election stood and the 
chairman rejected the nomination paper on that ground although 
there was nothing in the Act or the rules thereunder reqniring 
the specification of the wardin the nomination paper, The 
candidate purported to appeal to the Government under R. 31 
of the Rules made under the Act that the government declined 
to interfere. Ina suit by the aggrieved candidate, Held, that 
the civil court had jurisdiction to issue a mandatory injunction 
requiring the chairman to put in the candidate’s name in the 
list of nominations. Cases on the subject discussed. 

M. S. Venkatarama Iyer and A, K. Madhava Row tor 

Petitioner., 
"E, S. © Krishnaswami Iyengar and T. M, Kasturi for 


Respondent. 


Krishnan J. 
Œ R. P. 836 of 1921. 
1922 December 22, j 
Bill of Lading—Shipment of bags of e rice—Short delivery— 
Claim for damages. 
A bill of lading for rice bags shipped stated that 582 
bags of rice were represented to have been shipped and that the 
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weight, contents and value were unknown. In a suit by the 
consignee for damages for alleged short delivery Held, that the 
onus was.on tHe plaintiff to prove the actual quantity of rice 
shipped and that the bill of lading was not even primafacie 
evidence of the quantity of rice shipped, 

(1917) 2 K.B. 664 followed, 


C. Padmanabha Iyengar and T. D. TAR for 
Petitioner. 


Messrs Brightvell d Moresby for Respondent, 


Phillips and ' 
Devadoss, JJ. C. M. P. No. 2333 of 1922. 
1923, January 9th. 

High Court Appellate Side (Practitioners' fees) Rules 33, 38— 
Practitioners’ fees—Suit for registration of partition deed—Suit 
valued for purpose of jurisdiclion—Whether governs the adva- 
lorem scale of fees to be allowed to legal practitioners—Subject 
matter incapable of valualion in such cases—Fees to be allowed ° 
accordingly. 


Ne 


In an appeal arising out of a suit to compel registration of 
a partition deed, the properties obtained by the plaintiff under 
the partition deed having been valued in the plaint for purposes 
of jurisdiction at Rs. 18,400/—. 

Held, upholding the decision of the Taxing Officer, that 
the subject matter of the claim is incapable of valuation within 


the meaning of Rule 38 of the High Court Appellate Side Rules 


and that practitioners’ fees could not therefore be claimed on 
the advalorem scale laid down in, Rule 33. 


K. Kamanna for P. Narayanamurti for the petitioners. 


V. Govindarajachari for A. Krishnaswami Iyer for the 
respondents, 
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The Chief Justice 
19th January, 1923, te M. A. No. 26 of 1922, 


Madras Revenue Recovery Act, S. 59—Irrigation” Céss— 
IHegal Yevy—Suit for recovery of—Limitation —Limitalion Act, 
Art 16, 

A suit for the recovery of irrigation cess alleged to have 
been illegally collected is governed by Art 16 of the Limitation 
Act and not by the special period prescribed by S.: 59 of the 
Madras Revenue Recovery Act. 

V. Krishna Mohan for appellant. 


The Government Pleader for respondent, 


e` 
er r 
oe ee ee 


The Chief Justice and 
Wallace, J. C. M. P. 3507 of 1922, 
1923, January 22, 
Madras High Court Insolvency Rules, R. 136—Attorney's fees 
=I usolvency appeal—Costs leviable from stranger—Full scale if 


to be allowed—E nglish practice, ` 


Where an appeal from the Insolvency side of the High 
Court is dismissed with costs, the same being made payable 
not out of the insolvent’s estate but from `a third party, the 
atlorney’s fess can be taxed only at half the fees set out in the 

column headed “ Lower Scale ” in Appendix !V to thé High 
Court Fess Rules, unless the court specially orders otherwise. 
The distinction which seems to exist in English Bankruptcy 
practice of allowing full fees when the costs are to come out of 
hands of a third party cannot be imported into a case governed 
by the Madras High Court Insolvency Rules. 

H. D., Cornish instructed by S. G. Satagopa Mudaliar for 
petitioner, 

T. S, Viswanatha Aiyar: for K, G. Srinivasa Aiyar and 
S. Ganapathi Sundaram Aiyar for N. Swaminatha diyar for 
respondents. = 


Oldfield, J. | 
1923. January 23rd 


Principal and Agent—Payment by debtor of amounts to 
Agent authorised to collect debis—Subsequent misappropriation by 


C. R. P. No. 624 of 1921. 
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Agent—Whether the person who pena is entitled lo recover amount 
from Agent, 


æ 


Where a debtor paid amounts toan Agent of the creditor 
authérised to collect’ the principal’s debts, without any mistake 
of fact duress or undue influence at the time of payment, and the 
Agent subsequently mis-appropriated that amount, helal, that 
the debtor who-so paid the agent ‘was not entitled to recover 
the amount from the agent notwithstanding such mis-appropria- 
tion by him. 

Such payment becomes on its very date payinent to the 
principal and even though the amount may be misappropriated 
it is only a matter of accounting between the principal and the 
agent, and the third person is not entitled to recover. 

(1893) 1. Q.B.D, 350, 11 Ad. and Ellis 9-6, 3 Bar. and Ad. 
354 followed, 

(1906) 2, K. B. $5, 1 Strange 40 considered. 

C. A, Seshagiri Sastri for K. V. Krishuaswami Iyer and 
N, Swamınatha Iyer for the petitioner. . 


V. Rainaswanu lyer for K. Rajah Iyer for the respondent. 


Spencer and 
Venkatasubba Rao, JJ. ji M. A, No. 56 of 1921, 
23th January, 1925. ; 

Registration Aci, Ss, 17 and 49—Unregistered morigage— 
Admissibility in evidence to prove nalure of mortgagee s possession. 
` Ina suit for redemption on foot of an unregistered mort- 
gage the defendants denied the mortgage and also pleaded 
adverse possession of the properties. 

Held, per Spencer, J. that the mortgage was inadmissible in 
evidence being unregistered and thet there could be no redemp- 
tion without proof of the mortgage. 

Held, per Venkatasubba Rao,.J. that the suit being i in subs- 
tance one for possession the mortgage dee d though unregiste- 
red, was admissible to prove the character of the defendant’s 
possession and to rebut his case of adverse possession. 

The case was referred to‘a third judge under S, 98, C. P, 
Code, 

Y. Suryanar ayana for appellant. 
. K: Kamanna for Peri Narayanamurlti for respondent, 


- 
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Spencer and ; i 
Venkatasubba, Rao Jj, te R..P, No. een ot 1922. 
23th January, 1923, ` 

` Caurt Fees Act, Sch. IT, art. 17. (vi)—Suit jor possession of a 
Hindu temple and ils emoluments— Valuation Jor Court fee 
purposes. 

Their Lordships referred to a Full Bench the question 
whether a suit for recovery of possession of a Hindu temple 
from an alleged trespasser should be valued advalorem for pur- 
poses of Court-fees or whether the suit falls under Sch II art. 
17 (vi). of the Court Fees Act. 

T. R. Venkalarama Sastri and K. S. Sankara Iyer for peti- 
tioner. . 

T. V. Muthukrishna Iyer and K. S. Venkataramani Iver for 
respondent. 


Oldfietd and 

¢ Venkatasubbarow JJ. ? C. M. S. A. No. 172 & 173 of 1'20, 
24th January, 1923, 

Landlord and tenant—Rent—Eviction of lenant—Subse- 
quent suit by tenant for mesne profits—Right to set off rent due— 
Dismissal of prior suit for rent—Effect of. 

A landlord evicted a tenant from his holding and the 
tenant subsequently sued for possession of the holding and 
mesne profits. The suit was eventually decreed on appeal. In 
ascertaining the mesne profits due to the tenant the question 
arose whether the rent payable to the landlord could be deduc- 
ted from the mesne profits. Held, that the rent payable to the 
landlord could be deducted in arriving at the mesne profits 
even though the landlord had unsuccessfully sued the tenant 
for rent in the meantime. 


P. Narayanamurthi for appellant. 
V. Ramadoss for respondent. 


The Chief Justice | ° 


Oldfield and Coutts $- 
Trotter, JJ, Ref. Case 2 of 1922. 


1923, January, 29. J z 


Income Tax Act (VIJ of 1918) S. 3—Income accruing, arising 
or being received in British India—Company registered and busi- 
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ness controlled in British India— Manufacturing opera lions carried 
on outside British India—Liability to tax. 


A company registered and having its head office in Bellary 
carried on the manufacture ‘of cotton yarn, etc. in its factory at 
the Nizam’s Dominions, outside British India. The directors 
and most of the shareholders were residént in British India but 
the profit earning operations of the company such as ginning 
and pressing cotton, etc. were carried on outside British India 
and the profits were made there, The Revenue authority in 
British India sought to assess the company to tax in British 
India in respect of the profits of the factory. Held, that the pro- 
fits of the company could -not be said to accrue or arise in 
British India nor were they received here so as to render them 


liable to tax under S. 3 of the Indian Income Tax Act (VII of 
1918). 


C. Sambasiva Rao and P. Chenchiah for the assessee. 


The Government Pleader, for the Board of revenue. 


Ayling and | 
Ramesam, Jf. S. A. No. 544 of 1921. 
29th January, 1923. 


Mahomedan Law—Will—Legacy lo tivo pran Deaih oj 
one before the testator—Rights of the survivor. 


Under the Mahomedan law where there isa gift. under a 
will to two persons one of whom predeceases the testator, the 
surviving legatee after the testator’s death takes only one hali 
of the gift and the other half goes to the heirs of the testator as. 
on an intestacy. | i 


T. R. Ramachandra Iyer for appellant, 
S. Muthiah Mudaliar for respondent. 


ij 


Krishnan, J, 
C. R. P. No, 110 of 1922, 
1923, February 2, 

Civil Procedure Code O, 23, R, 1—Wiuhdrawal of suit— 
Time fixed for payment of cosis—Default—Exlension of time— 
Power of Court—C, P, Code, S. 148, 

Plaintiff was granted leave to withdraw a suit on condition 
of paying the defendant his costs within a period of two months 
on default of which the suit should stand dismissed. ‘The costs 

~were not paid in time and the plaintiff applied for extension of 
time after the expiry of the two months, Held that by reason 
of the default clause the suit had ended in a dismissal and the 
court had no power to extend the time under S. 148 C. P, 
Code, L. R. 3 Q. B. D. 83; 59 L. J. (Ch) +06 followed. 

P, Satyanarayana Row for the petitioner. 

= Respondent unrepresented, 





Odgers, J. ya 
1923 TALA 5, C. R. P, No. 88 of 1922. 
Civil Procedure Code, S, 64, O. 21, R. 90—Eveculion sale— 
Whether a person in whose favour there is an agreement to sell 
can apply—Alienee—Prior to attachment or after attachinent, 
whether can apply, 

A person claiming under a contract in his favour for sale. 
of immovable properties sold in execution is not a person 
“whose interests are affected by one sale” entitled to apply 
under O, 21, R. 90. A mere contract does not under the Indian 
law create any-interest in or title to immovable property.1§ 

23 Bom. 181 folld. Sec. 54, T. P. Act referred to. 

An alienee of such properties subsequent to.attachment is 
no entitled so to apply, the alienation being void against all 
claims enforceable under the - attachment, including the 
claims of the auction purchaser, 

20 I. C. 241 folld, 

Sec, 6+, C. P. Code referred to. 

Nor is an alienee prior to attachment entitled to displ, his 
interests being paramount to those of judginent-debtor and of 
the auction purchaser and not such as are affected by the sale, 
15 Cal. 491 (F. B.); 16 M, 476 followed. 

Ch, Raghava Rao for petitioner, 
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Oldfield and 
Venkatasubba Rao, JJ. C. M. A. No. 205 of 1522. 
1923 February 0, | 

Hindu Law—Limited ,owners—Danghters — Pavlition — 
Survivorship—Death of one of the daughters—Rights of daughter's 
Son, 

Where two daughters inheriting as heirs divide the proper- 
ties among themselves under a partition and subsequently one 
of them dies, the properties allotted to the deceased do not vest 
in possession in the daughter's son. Until the death of the 
surviving daughter he is a reversioner and cannot sue for pS 
: session of the estate or any portion of it, 

T. M, Krishnaswami Iyer for appellant. 

P, R. Ganapati Iyer, N, A, Krishna Iyer and C. S. Swetaran- 
yam Iyer for respondent. 


Oldfied and . 

Venkatasubba Rao, JJ. C. M. A. No, 360 of 1921, 
‘1923 February 7. . 

Civil Procedure Code, O. 21, R. 19—Cross decrees—Person 
entitled to larger amouni—Right lo esecute—Time jor entering 
satisfaction—“Parties” meaning of. ' 

Plaintiff, claiming as her mother's stridhanam heir, 
obtained a decrce against 4th defendant for recovery of certain 
lands subject to payment of Rs, 4,000 to him. Under the same 
decree the 4th defendant was liable to pay to the plaintiff the 
sum of Ks, 385 towards mesne profits. fhe original plainciff 
died subsequently to the decree and her husband applied for 
execution as regards the smaller sum of Rs, 385 claiming as her 
stridhanam heir, while the lands devolved on plaintiff’s brother 
by inheritance. Held, that under O. 21, R. 19, C. P. Code, 
execution could only issue for the balance of the larger sum, 
after entering satisfaction of the smaller sum, and that the death 
of the original plaintiff and the devolution of her interest on 
‘two separate heirs made no distirfction. 

40 B. 60 Considered. 

Ganti Lakshmanta and V. Viyauna for appellant. 

P. Narayana Murti for respondent. 


a ete 
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Ramesam, JJ. S., A. No. 2129 of 1920, 


1923 February 8. 
Highway—Dedication—Validity—Right by ee sriplion — 
Right of Government on behalf of the public. 
The public at large cannot acquire a right by prescription. 
A dedication of a highway to be valid must be to the whole 
public and not toa portion of it. The government does not 
represent the public in the. sense that it can claim for itself 
every right acquired by the public. 47 I, A. 25 Referred, 


K, IB. Venkatachala Iyer for C. V. Ananthakrishna Iyer 
for appellant, 


Oldfield and 


C. Madhavan Nair (Government Pleader) for respondent. 
Krishnan J. 1 
> C. R. P, Nos, 925 and 927 of 1921, 
1923, February 8, J | 
á Civil Procedure Code, O. 3 R. Land O. 7—Presentation of 
plaint—Vakalai executed in favour of two pleaders accepted only 
by one— Effect of. 

Where a vakalat executed in favour of two pleaders was 
accepted only by one who presented the plaint with the 
vakalat, Held that there was a valid presentation of the plaint. 
16 M. 285 followed. 

P, Satyanarayana Row, for petitioner. 

Respondent not represented. 


. Devadoss, J. ; 
1923, February Q, ' C. R, P. No. 467 of 1920. 


Civil Procedure Code S. 2 (11) and 0. 21 R, 16—Succession 
Certificate holder if a legal representative—Subsequent holder— 
Right to execute decree in the name of a former holder —Succes- 
sion Certificate Act S. 19, 


The holder of a succession, certificate is not the legal repre- 
sentative of the deceased person. Where a certificate once 
granted to a person is superseded under S. 9 of the Succession 
Certificate Act and a certificate is granted to another person, the 
latter is not entitled to execute a decree obtained by the first 
certificate holder on behalf of the estate. 
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The subsequent certificate holder does not become an 
assignee by operation of law within the meaning of O, 21 R, 16 
Q. Pa Code, 

K, B. Venkatachala Iyer, for petitioner. 

K. S, Venkataramani, for respondent., 





te 


Oldfield and Venkata- 
subba Row, JJ. C. M, S. A. No 106 of 1921, 
1923, February 12. i 

C. P. Code 0.9 R t3—Provisions of if applicable to ea eculion 
proceedings, 

Their Lordships referred to a full Bench the question 
whether the provisions of O. 9 R13 C. P. Code apply to pro- 
ceedings in execution, 

K, S. Ganapathi Iyer for appellants. 

T, S. Ramaswami Iyer and V, Sundaram Iyer for respondent, 


— 





Oldfield and Venkata- TE 
subba Rao JJ. S. A. No. 1334 of 1921. za 
1923, February 12. i 

Transfer of Property Aci Ss. 5 and 53—Partition between 
nembers of a joint family—Whether a transfer of property within 
the meaning of Ss. 5 and 53 of the Act. 

Where there was a partition by metes and bounds among 
the father and his sons, and where a person holding a decree 
against the -father sceks to set aside the partition as being in 
fraud of creditors, Held, that the partition is a transfer of pro- 
perty within the meaning of S. 5 of the T..P. Act and therefore 
liable to be set aside under S. $3 of the Act. 

Observations of Spencer J, in 10 L. W. 498 contra, dissent- 
ed from. 

Pe: Caine diyar fer A. Krishnaswami Aiyar for 
the appellant. 

M.S Ramanuja Ivengar for C. S. Venkata Chariar for the 
respondent, 
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subba Rao, J]. . , arid 
1923, January 25. S. R. No. 19690 of 1922. 

Appellate Side Rules (Madras Hjgh Court) Rule 51—Lelters 
Patent Appeal—Period of limitalion—Computalion of-—Time taken 
in obtaining a certified copy of order appealed against—lf can 
be decucted—Government of India Act (5 and 6 George v. Ch. 
16.) Ss. 106 to 108— [Letters Patent, Madras High Court cls. 15 
and 44—Indian legislaure—If can legislale so as to affect High 
Courts Rules made under the Charler Acl—Indian Limitation 
Amendment Act X of 1922 S, 3 (2) (a)—IWhether applies to 
Letlers Patent Appeals. 

In computing the 30 days within which a Letters Patent 
Appeal should be preferred against the order of a single Judge 
under R. 51 of the Appellate Side Rules, the appellant is entitled 
to deduct the time taken in obtaining a certified copy of the 
order appealed against. 

The Indian Limitation (Amendment) act 1922, S. 3 (2) (a) 
relied upon, 

The Government of India has the right to legislate even so 
as to effect the rule making power conferred on the High Court 
by the Parliamentary Statute 24 and 25 Vict. Ch. 104. . 

Cl, 44 of the Letters Patent (Madras High Court) relied on 

‘Sections 106 to 108 of the Government of India Act, 1915 
discussed. 

The Governor-General in Legistative Council in cl. 44 
of the Letters Patent of the Madras High Court will, after 
the Government of India Act 1919, mean and include the 
Governor General with the Council ,of State and the Indian 
Legislative Assembly. i 

S. Subramania A for the petitioner, 


.Oldfield and Venkata- ' C. M, P. No. 229 of 1923. 


Ayling and S, A. No. 1602 of 1920. 
Ramesam, J). š and 
1923 February, 9, S. A, No.1619 of 1920, 


Evidence Act, S. 32 Cl. (5) and (6) and S. 90—Pedigree un 
signed—Admussibility-—Report of a Revenue Inspector—Admiis- 
sibility under S. 35 of the Evidence Act, .°. 

A mere production of an undated paper alleged to bea 
pedigree more than 30 years old, but not showb by whom it 
was made or that it has been recognised or propounded by 


16 


any member of the family, is not admissible in evidence, both 
under S. 32 Cl. (5) and (6) and S. 90 of the Evidence Act, 

A report of a Revenue Inspector, during the transfer of 
patta enquiry, regarding the.pedigree of the family is admis- 
sible as relevant evidence under S. 35 of the Evidence Act, 

V. Ramadas and T. K.iSrinivasa Thathachariar, for the 
appellant, 

T. V. Muthukrishna Atyay and K, Srinivasa Rao, for the 
respondents, l 


Oldfield and ) 
Venkatasubba Rao, JJ. $ S. A. No. 361 of 1922, 
1923 February, 12. J 

Civil Procedure Code, O, 8, R. 5—Writien Statement—Defen- 
dant pulling the plaintiff to proof of ‘allegations, not admitted— 
Whelher plaintiff should prove those allegations—Decree based on 
non-denial in the written statememt, whether valid—Praclice, 

A Court in India ought not to refuse to give effect not- 
withstanding O.'8 r, 5 of the Civil Procedure Code, to a general] 
clause in the defendant’s written statement that plaintiff’ is put 
to proof of all other allegations in his plaint than those expressiy 
admitted in the written statement, 

Where the Lower Appellate Court held an allegation made 
in the plaint, not expressly admitted by the defendant in his 
written statement, to have been admitted by nontraverse and 
decreed the suit on the basis of that allegation, without requiring 
further proof thereof, notwithstanding the general clause in the 
written statement aforesaid. 

Held, the decree was!improperly made and the suit’ must 
be remanded to the Court of first)instance for retrial as to the 
matter covered by the allegation in the plaint in question, 

V. Krishna Mohan for Mr, V. Ramadas for the appenank: 

Ch, Raghava Rao, for the respondent, 


' Spencer and | ae 
Krishnan, JJ. i C. M. A. Nos. 257 & 258 of 1922, 
1923, February 16. ° 
Limitation Act, Art. 16—Irrigation Cess Act—Levy of water 
cess—Cess paid under protest—Suit for recovery of cess-—Limita- 
tion— Madras Revenue Recovery Acl, S. 59. 
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Whiere water cess was levied after distraint from a landed 
proprietor-and he subsequently brought a suit for recovery of 
the same from the Government on the ground that he was 
not legally liable to pay it at all, the period of limitation 
applicable to the suit is that prescribed by Art. 16 of the 
Limitation Act and not the shorter period prescribed under 
S., 59 of the Madras Revenue Recovery Act, 

The Government Pleader (C. Madhavan Nair) for appellant. 

C. S. Venkatatachariar, T, M. Krishnaswnmi Iyer and M.S, 
WA Iyer for cecnondcal 


Krishnan, J. "oF 
C. R. P. No, 355 of 1922, 
1923, February 16. 

Civil Procedure Code, S. 115 and 0.41, R. 25—Ordei of . 
Lower Appellate Couri framing issúes and calling for fihidings— 
Error of law—Interference in revision. 
zi Where the lower appellate Court acting under O. 41, R. 25, 
CoP. Code, frames certain issues and calls for findings thereon 
from the trial court, the High Court will not interfere in revi- 
sion even though the lower appellate court has framed the 
issues on an erroneous view of the law. 

B. Sitarama Row for T. Narasimha Iyengar for petitioner. 
K..Bhashyam, V. Ganapati and T.. S. Srinivasa Row for 
respondent. 


.. Odgers, J. , 
oe fe ? C. R. P. Nos. 414 and 415 of 1921. 
1923 February, 19, 

Civil Procedure Code, 1908, O. 1, R. 10—Suit for partition— 
Suit by a co-sharer for partition against other co-sharers and 
tenants —Order striking of lenants—Whether a decree— Revision 
Interference, : 

Where one of several co-sharers sues for partition against 
his co-sharers and impleaded the tenants on the common pro- 
perty who claimed occupancy righs, as parties to that suit and 
the tenants were struck of the record as not being necessary 
parties to the suit for partition, on a revision against the order 
striking off the tenants from the record, held, the order does not 
amount to a decree, as by their removal the reliefs asked for in 
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the suit were not substantially affected, Consequently no 
appeal lay therefrom anda revision to the High Court under 
S. 115 of the Civil Procedure Code is competent. 


45 M; 194 followed. 42.M, 219 referred to. å 


His Lordship declined to interfere in revision in the cir- 
cumstances of the case against the order striking off. 
6 M. 90:18,M L J 85 referred to. 
T. M. Krishnaswami Aiyar for K. V. Krishnaswami diyar 
and N. Swaminatha diyar for the Petitioners. 
M.S. Vaithianatha Aiyar, for the Respondent-Plaintitf, 
S. T. Srinivasagopalaceariar and P. S. Narayanaswami 
Aiyar, for the other Respondents. 


Oldfield and Venkata- 
subba Rao, JJ. C. R. P. No. 697 of 1921. 
1923 February, 21. 

Provincia! Insolvency Act LI of 1907 Ss, 24, 36 and 37-« 
Mortgage byinsolvent four years before insolvency-M origage attacked 
as nominal and intended to defraud creditors-—Power of tnsol- 
vency Court to inquire into the fraudulent character. 

Where in the course of insolvency proceedings, a mortgage 
executed by the :insolvent four years before the date of the 
insolvency in favour of one of the creditors was attacked on 
the ground that the mortgage was a nominal one, without con- 
sideration and intended to defraud creditors and the District 
Judge held that the insolvency Court under Act HU of 1907 
had no jurisdiction to go into the question as the transaction 
fell outside the purview -of Ss, 36 and 37, it was held that the 
insolvency Court had such:power-as necessary for the exercise 
of its functions and the. matter could be investigated under 
S. 24 of the Act. 

M. Patanjali Sastri for the petitioner. 

K. Rajah Atyar for the respondent. 
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Ayling and Odgers, JJ. 0° YA 
1923 February, 15. S. A, No. 592 of 1922, 


Promissory note—Right to sue upon—Endorsement—Necese 
sity—Delivery of note if enough—Executor—Note in favour of— 
Residuary légatee—Right to sue upon—No endorsement of nole— 
Effect. l 

- A residuary legatee under a will is not entitled to sue upon 
a pro-note executed in favour of an executor appointed under 
the will without an endorsement of the note in his favour, 
Mere handing over of the note to the legatee will not entitle 
him to sue thereupon, even though, before it was so handed 
over, the administration of the estate was over and the. estate 
itself was handed over to the legatees. 

S. Muthiah Mudaliar for appellant, 

S. Panchapagesa Sastriar for respondent. - 


Ei Odgers, J. 
. 1923 February, 20. C. R. P, No, 14 of 1922. 


Civil Procedure Code—O. 41, R, 19: 0. 47—Appeal— 
Security ‘Jor costs—Failure to furnish—Dismissal of appeal on 
ground of—Restoration—Jurisdiction —Conditions—Extension of 
time—Coust’s power of. a a oe . 

An appeal dismissed for failure to furnish security for 
costs cannot be restored except in a case which satisfies the re- 
quirements of O, 47 C. P, C. i. e. except by a review- In such 
a-case the court cannot subsequently extend the time for 
furnishing the şecurity, 

P, G. Krishnayyar for petitioners, 

v K, V, Seshayyangar for 3rd respondent, 


i Oldfield and Venkata- 
-- $subba. Rao, JJ. C. R. P. No, 697 of 1921. 
_, 1923 February, 21, 


Tusolvency—Provincial Insolvency Act, LI of i907—Transfer 
by insolvent more than 2 years before date of adjudication—Valie 
dity—Inquiry into—Jurisdiction—S,-36 of Act—Merely enabling 
seclion, oe 
S. 36 of the Provincial Insolvency Act lil of 1907 is merely 
an enabling section, and the court has inh&rent power to make 
an inquiry into the validity uf a mortgage executed by the ‘ine 
solvent- even more than two years prior to the date on which 
he is adjudged insolvent. e AE 
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M. Patanjali Sastri for petitioner, £ .. : ; 
K. Raja one ‘and Ve Ramaswamt Aiyar fot respondents, 


KA Jo 
"4923 February, 23. 


Government of India Act 1915, S. 107—A pplication to High 
Court for stay of criminal proceedings, pending before a Sub- 
Magistr ate—No prior application for stay made before a Subordt- 
nate Criminal Court—IWhether the High Court will stay—Criminal 
Procedure Code S. 344. 

An application for stay of criminal proceedings before a 
Sub- Magistrate i in view of a pending civil suit made to the 


’ Cr. M. P. No. 41 of 1923, ° 


High Court under 8. 107 of the Government of India Act with- 


out moving the Subordinate Criminal Court in the first, instance 
for stay under S, 344, Criminal Procedure Code 1s incompetent. 
The extraordinary powers conferred on the High Court by 
S. 107 of the Government of India Act cannot be invoked or 
applied where no appeal or revision is pending in the High e 


Court against an order. passed by the. Subordinate Court, 


. T. R. Subramania Aiyar for K. S. PARKE Aiyar for the 
petitioner. 


Ch. Raghava Rao fòr the respondent. 


Oldfield and Venkata- 
subba Rao, JJ. C.R, P. No. 751 of 1921.. 


- 21923 February, 27. 


Receiver--A ppointment--Jurisdiction-Agency Tracts--Courts in, 
administering law AccOraing to justice, equity and good consci- 
ence, jurisdiction of. 

A Court administering law in the Agency tracts according 
to justice, equity, and good conscience, has jurisdiction to 
make an order appointing. a Receiver, notwithstanding the 
absence of any specific provision in the Agency Rules conferring 
WA a power,upon it, 

`- P. Somasundaram for petitionėr, 
- - Y, Suryanarayana- for respondents, 





- -Phillips and g ; Ma 
Devadoss, J. { _ „A. & No. 213 of 1920, 
ace Febr uay, 28; l 
. Malabar. Law=kar navan—Conipromise of disputed dlain— 


Validity——Subseqitent misappropriation by karnavan of anount 
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received under compromise—Effect—Demisé by karnavai—Vali- 
dity-impeached by successor —Compromise by him—Fresh demise 
Jor longer term in pursuance of—Validity, 

'A karnavan of a Malabar tarwad has-power to: entet into a 

bona fide compromise of a disputed claim for benefit or ne- 
cessity. The fact that the. money received by the karnavan 
under. the compromise is subsequently misappropriated ‘by him 
will not render the compromise invalid, 
Where, in a case in which a karnavan ofa tarwad impea- 
ched a demise granted by his predecessor on the ground that it 
' was not for necessity, he and the kanomdar entered into a com- 
promise by which the term under that demise was given. up 
and a fresh demise for a longer term was granted to the, 
kanomdar, held that the fresh demise was valid, 7 


T. R, Ramachandra Aiyar and P) Govinda Menon for 
appellants, 


The Advocate-General and P. 5: PAP IAEE NE ae for 


S ea t 
i 


l "Phillips and. Deva- . | ae Ai 
... doss, JJ, A. S. No. 106 of 1921, ` 

1923 March 1. ; 

Transfer of Property Act, S. 54—Unregistered sale of im- 
moveable properties—Transfer of possession—Passing of consider- 
ation—Vesting of litle—Part performance.. 

Their Lordships doubting the correctness of the decisions 
in 29 M 336 and 40 M. 1134 in view of the decisions of the 
Privy Council in 42 C. 801 and 39 M. 509 referred toa Full 
Bench the question whether a vendee of land under an un- 
‘registered sale who has paid valuable consideration and entered 
possession can resist a suit in ejectment by the vendor and plead 
the doctrine of part performance in his favour ?: l 

© A; Krislinaswami Iyer ana K, Aravamuthu. yengar for 
appellants. 

P, Narayanamurti and B, Satyanar ayana for Respondents, 


Phillips and 0) | 
Devadoss, JJ. A. S, 353 of 1920., 
1923 March. 2. ` ` 


Restitution of conjugal rights— English and I ndian law— 
Cruelly—What constitutes, 

Cruelty as a defence to a suit for restitution of conjugal 
rights need not be actual physical cruelty or even apprehension. 
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of imminent physical injury, Cruelty can be inferred from .a 
course .of: tyrannical, conduct on the part. of the huspand. 
Russell v. Russell (1897) A. C, 395 Ref. 

"Where it was foand that the husband had brought a false 
charge of poisoning against the wife and he had turned her 
out from his house, Held that there was sufficient evidence 
of cruelty to justify a refusal of restitution of conjugal rights.. 

The English law as regards matrimonial rights and duties 
is coloured by the old Ecclesiastical law on which.it is largely 
based. Iri India the Courts have to administer the law accord- 
ing to justice, equity and good conscience and are not bound 
to follow the English law rigorously, 

T. M,- Krishnasamı Iver and. T, M. Ramasami Iyer for 
n 

„Dr, S. Swaminathan for respondent, 


Krishnan, J. 
1923, ER ! C. R. P. No. 812 of 1922, 

Madras District Municipalities Act (V of 1920)—Rules 
framed under—R: 1!—Voting paper noi initialled by Polling 
Officer—Votes if invalid, 

‘Ata’ Municipal election it was found that the candidate 
who was declared successtul had obtained two votes more than 
his rival, It was urged against the successful candidate that 
two votes in his favour were invalid because the polling officer 
had not initialled the voting paper as required by Rule 14 of 
the Rules framed under the Madras District Municipalities Act. 
It was'tound that all the other formalities prescribed by the 
rules as regards voting had been observed, Held, that the pro- 
visions of R. 14 were directory and not mandatory and that as 
there. were other sufficient safeguards inthe Rules against im- 
proper voting which had been complied with, the election of 
the successful candidate could not be set aside. The language 
of the English Ballot Act expressly makes the official mark on 
the back of the voting paper esgential to the validity of the vote 
but the Jaw is different here. 47 E 524 distinguished. 

A, Krishnasami Iyer and V, Govindarajuchari for petitioner, 
T. R. Ramachandra Iyer and S. Srinivasa Iyer for respon- 


dent, 
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Spencer and 7) ee 
Krishnan, JJ... > C.M.S, 4. 37 of 1921. 
1923 February, 9th J > 
` Malabar Compensation for Tenants’ ‘Improvements Act (I 
of 1900) S. 5— Decree Jor ejeciinent in favour of landlord —A ppeal 
by tenant regarding compensation— Decree ‘executed by land- 
lord—Increase of compensation on appeal— Liability of landlord 
lo pay mesne profits, — Ce Pe 


A landlord obtained a decree in ejectment on payment of 
compensation and he executed the decree against the tenant on 
depositing the amount of compensation. The tenant had in 
the meantime preferred an appeal as regards the amount of 
compensation, The appellate court increased the amount of 
compensation payable by the landlord who paid it soon after 
the date of the appellate decree. The tenant claimed mesne 
profits between the date when the landlord took possession and 
the date when the deposited the excess compensation awarded 
by the appellate Court, Held, that the payment of compensa- 
tion was not a condition precedent to ejectment under S, 5 of 
the Malabar Compensation for Tenant’s Improvements Act (I 
of 1920) and that the tenant was not entitled ‘to mesne profits, 
The Court allowed interest at the usual rate of 6 p c., on the 
increased amount of compensation from the date of the original 
decree till payment into Court. 41 M. L. J. 15; 44 M 960 
followed, — 

K. P. Ramakrishna Iyer for appellant, 

A, Vasudeva Menon for the Advocate General (C. Madhavan 
Nair) for respondent, i 


The Chief ERA . l oe 
1923, March. 6. S. R. 1923 of 1923. 


Court Fees Act (VIL) of 1870) as amended by Madras Act V 
of 1922, Sch. I Art, 1, Sch. IT Arts, 11 and: 173, - Rejection of 
plaini—Failure to pay Court fee fixed by courl—Appeal—Court 
Jee payable an ime morandum—Decree and not ‘order—Subject 
matter in disbute—What is, a ee ; 

An appeal from an order rejecting a plaint under O. 7 R. 
10 C. P. Code for failure to pay in time the Court fee fixed by 
the Court below, does not fall within Sch I] Art, 11 of the 
Court Fees Act, even as amended by Madras Act V of 1922. 
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The order rejecting the plaint is for the purposes of the” Civil 
Procedure Code as well as the Court Fees Act a decree and not. 
an order. 

In such a case, the court fee payable on “the memorandum 
of appeal is ad valorem on the difference _betwcen the amount 
fixed by the court below and the amount which the’ plaintiff 
himself paid on his plaint, as that alone represents the subject 
matter in dispute in appeal, (1882) 2 A. W. N. 244 folld, 

Quaere.—Whether in cases of rejection’ of plaints where 
the subject matter in dispute in:appeal cannot be estimated at a: 
money valae, Sch. IT Art. Es not she Approptralg: poaa 
that applies ? 

K, P. M. Menon and. T S. Veena Aiyar | for areant 

-. The Governinent Pleader (C, V. Anantakrishna ' Aran for 


the Crown, 


Oldfield and Venkata- a ne 
subba Rao, JJ. . C. M. A. No. 106 of 1920, 


. 1923, March 6. 

Insolvency—Proof of claim—Decree against _insolvent— 
Limitation—C. P. Code, S. 48 and Limitation Aci Art, 182— 
Discharge-—Conditional order—Effect of. 

-A debtor was adjudged an insolvent in 1909 and in 1918: 
an order of conditional discharge was made, A creditor who 
had obtained a decree against the debtor in 1906 sought to 
prove his claim in 1919. The insolvent contended that the 
decree was barred and inexecutable under: S, 48 C. P. Code 
and art. 182 of the Limitation Act. The Court below allowed 
the claim. On an appeal by the insolvent, Held, (1) that the 
insolvent wasa person aggrieved by the order of the court 
below and was entitled to appeal; and (2) that aclaim which 
was subsisting at the date of the adjudication could not be 
thereafter barred in the insolvency proceedings, - 


Per Oldfield. J: An order of tonditional discharge did not 
prevent claims being made against the estate of the insolvent. 

. Per Venkalasubba Rao J: “Claims could be preferred. until. 
the final declaration of dividend and the order of < discharge did 
not bar the claim in the present case. 
, whe, Krishnaswami Iyer. and 7, L. Wasia mba Iyer for 
pee TE E 
Sedi T na for respondent, . À- 


ot 
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Spencer and Odgers JJ. Pa a ee | 
1923 March. 7, ` ( ` © A. 924 of 1921, 


Civil Procedure Code .O, 21 Rr. 22 and 90—Order for sale 
=Death of Judgment debtor—Sale held without legal represen- 
talive being brought on record—Sale not a nullity—Hindu Law 
m Widow—Usufructuary. mortgage—Sale. of property—Necessity, 


'. : Where” after an order: for .salé .in execution and the 
issue Of sale proclaination but before the holding of the sale, 
the ' judgment -debtor died and his legal representatives were 
not brought on. record Held ‘that the . execution sale was not a 
nullity but was merely irregular. The omission to bring the- 
legal representatives on record before the sale was actually held 
did not render. it a void sale, l a . 
. 1: 12A. 440 FoB. followed, . | p = 
Where four items of property were usufructurily mortga-. 
ged by a Hindu widow and to discharge the mortgage she sold 
the items mortgaged and some others, Held that the sale was 
not binding on the reversion inasmuch as it could not be said 
there was any justifying necessity. . ae 
S, Srinive sa, Iyengar, and L, S. Veerarghava Iyer, for appel- 
lant - MAA m y l - 
S Muthiah Mndaliar for responpent, p 
= Devadoss J, E 
SA en l ' C. R. P. 441 of 1922, 
` 1223 March, 12th. l i | 
Chit F und—Subscribers—Lottery—Right to sue for sub: 
scription from stakheolder. ar = 
In a chit fund there were 500 ‘subscribers’ each ‘having a 
_ monthly subscription of a rupee per mensein for 50 months. 
Every month prizes were drawn by lots- and the subscriber who 
won the prize in a particular month was under: no liability to 
pay the subscriptions thereafter. At the end of 50 months -the’ 
subscribers who had not won a prize. were to be repaid “their 
actual subscriptions, In a suit by one such subscriber against the 
stakeholder for recovery of his subscriptions Held that the whole 
transaction was a lottery and the suit was finsustainable, C. R, 
P. 377 of 1918 followed. | = g 
A, V. Visvanatha Sastri for petitioner, 
Respondent not represented, 
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The Chief Justice, Oldfield l 
and Coutts Trotter, JJ. ¢ S. A, 498 òf 1921, 
12th March, 1923. j 


Transfer of Property Act S. 6—Right of maintenance— 


Charge in the alternative—Alienation of right to future main- 


tenance—Liability of. 


A deed by which a Hindu widow -surrendered her ve 


to the next reversioner stipulated that she was entitled to live 


in the family house and to be fedand maintained by the rever- 


sioner and if she could not agree to do so she was to be paid a 
certain sum of money every year On. the charge of certain 
properties, Held, that the widow’s right to maintenance was in 
the nature of a personal right and that she could not validly 
transfer her right to future maintenance. 

C. V. Ananthakrishna Iyer and K.- Srinivasa Row for 


- 


appellant’ 
-© B. Sitarama Row, for respondent. 


ee mMM 


The Chief Justice, Old- 
jield and Ramesam JJ. Ref, Case No, 17 of 1922. 
-> 1923 March 13, a 


Civil Procedure Code S, 151—Inherent power of Court— 


Destruction of records afier appeal—Procedure —Power of Court 
to reconstruct records. 


On a reference by the District Judge of South Malabar as 
regards the procedure to be adopted in cases in which appeals 
are pending but the records have been destroyed in the lower 
Court during the Moplah rebellion, Held that in such cases the 
appellate Court has inherent power to reconstruct the records 
and take evidence by means of affidavits, copies (certified or 
otherwise) etc. as to what the original records were. The judg- 
ment of the first Court will prima facie be the best evidence of 
what had taken place in that court, 


7 W. R. 18; Douglas v. Yaljop 2 Burr. 722 Relied on. 
K. P. Ramakrisha Iyer for the respondent, 


a) 
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Krishnan. J. | 

1923, Marc's, $ C R. P. 428 of 1922. 

District Municipalities Act(V of 1920, Madras}—Rules made 
by Government under—Validity—Rule purporting to be made 
under wrong section—Government having power to make parti- 
cular rule— Effect, a 

Provided the Governor in Council has power to make a 
rule under the Madras District Municipalities Act V of 1920, the 
fact that the rule is stated to be made under a wrong section 
does not render it invalid, 

In this case, the rule was stated to be made under S. 303 
(2) (b) of the Act in regard to a matter falling under S. 303 (2) 
(c) thereof, 

Government Pleader(C. V, Anantakrishna. Iyer) for pelone, 

Respondent not represented, 





Krishnan, J. 
e ` ! C. R. P. 164 to 166 of 1922. 
6th March 1923. 
Indian Contract Act Act IX of 1872 S. 23—Madras Town 
Nuisances Act Ss.-6 and 7—Gambling—Money advanced for 
gambling purposes—Whether recoverable—Public policy, 


Money advanced for gambling purposes is not recoverable 
as the consideration is opposed to public policy under S. 23 of 
the Contract Act. Ss, 6 and 7 of the Town Nuisances Act, re- 
ferred. 7 Mad. p. 301 distinguished. 

V. C. Viraraghava Aiyangar for K. Narasimha Sanam for 
the petitioner. 

T. R, Arunachala Aiyar for the respondent. 


~ 


Devadoss, JJ. 


C. M. A. 380, 381, 382 and etc., of 
Sth March, 1923. 


1921. 

Pr actice—M isjoinder—Dismissal by first Court on misjoinder 
— Reversal and dealing with merits by appellate court —Remand 
— Whether remand order oe right of subscribers 
—Transfer of property Act S. 81, ‘ 

Where the first court held that the suit was bad for misjoin- 
der and dismissed it but the lower appellate court reversed the 
decision on that point and dealt with the merits but remanded 


Oldfield and 
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for addition of certain parties and final disposal, Héld ‘that the 
decision was on a preliminary point and hence appealable. 

-Jn a Malabar Kuri“ the subscribers...have no rights on the 
unpaid subscriptions of the prizewinners, theonly person entitled 
to the same being the Kariaswan. None else than he has ae! 
right to collect them. ‘i os 


: The security that he gives for the kuri is for all the-liabili- 
ties that arises from the kuri and not confined to the actual 
amount by which the Kariaswan.is benefited personally. 

A subsequent mortgagee of the properties secured for the 
kuri, cannot compel the unpaid .prizewinners—subscribers to 
resort first to the unpaid future subscriptons in the hands of the 
paid prizewinners before coming to the security itself. S. 81 
(Marshalling) T, P. Act has no application, 

P. G. Krishnan Iyer for appellants. 

K. V. Madhavan Nair a Vasudev Menon for SAKA SA 


Ayling and Odgers,, JJ. 
? S. A. 317 of 1919. 
14th March 1923, 
Hindu -Law—Joint Family—Self-acquisition—Throwing into 
the common stock—Intention—Service inam—Enfranchisement., 
The enfranchisement of a service inam inthe nameofa 
member of a joint Hindu family does not make it the property of 
the joint family but the inam is the self-acquisition of the office- 
holder, At the same time it may be proved that he intended 
to treat the acquisition as joint family property and threw it 
into the common stock. Conversion of self-acquired property 
into joint family property presupposes a consciousness on the 
part of the member that it is his separate property and a clear 
intention to waive all his separate rights thereto. 44 M. 643. 
Referred to., 
© RK Rajah yer, for appellant, 
The Government Pleader, KC. V. Ananthakrishna Iyer) 
A, V; Visvanatha Sastri and V, Ramaswami Iyer for respondents, 


—, 





Oldfiela and Venkata- 
subba, Row JJ.” C. M.A, No, 226 of 1922. 
1923 March 14th, 
Civil-Procedure Code Act V of 1908—S, 26, OVA. 1—Civil 
Rules of Practice, v. 14—Limitation Act IX of 1908 Sec.13 
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Explanation—Presentation of. plaint to’ the Judge out j office 
honrs— If valid, ai, 


Where WA was: presented i a judge åt the club at 
7-30 PeM. after office:hours and he received the: same, held, by 
Venkatasubba Row, J. Oldfield, J, dissenting that the presenta- 
tion of the plaint was valid. . 

34 All. 482, 1 C. L. R. 297, 11 W. R. 538, 22 M. L, J. 212, 
S. A. No. 415 of 1903 followed 
~ . per Oldfield, J, the Judge ceases to exercise jurisdiction 
out of office hours and the presentation is not valid. ; 
K. Bhashyam Aiyangar 6 K, Narasimha nanga? for the 
appellant.: 

T. V. Muthukrishna Aiyar Ĝ N, ATA Aiyar with 
them for the respondent. ' » l 


JEYA 


The Chief Justice cud l 7 
Odgers, J. Crl, Revn, Case No. 691 1922, 
© 15th March 1923. | 
Criminal Procedure Code S. 342 —Pr oceditre Y applicable lo 
SHININONS CASES, 


Their Lordships referred to a Full Bench the question, 
whether: S. 342 of the Cr. P. Code applic to 3 the trial of Sum- 
mons, Cases” 

K. Bhashyam and P. J. TT A Row a petitioners, or 

-The Public-Prosecutor (J. C, Adam.) and M, S, Venkatarama 
oe for respondents. 


e—a 
-r 


Phillips J. 


1923 March, 16th. — ? C. R. P. 835 of 1921, 


: Review— Execution petition—Dismissal by mistake—Restora- 
tion by Review— Whether the order granting review is appealable. 

Where the District munsif dismissed an execution applica- 
tion by mistake and restored the same on review, on the face 
of the record, and on appeal,“ the district ‘Judge set aside the 
order granling review. 

Held, in Revision that no appeal ing to the District de 
in the circumstances and that the general right of appeal under 
O. 43 cl. (1) (w) is controlled by the provisions of O. 47 R., 7 
and therefore the order of the District Munsif was restored. 
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38 M. L. J, 224 and 31 M, L. J, 509 followed. ° 
T. K, Srinivasa 'Chariar for’ petitioner. . 


r. 5. 'Srihivasa Iyengar for respondent, , 





Oldfield a and = ec 


Devadoss, JJ. C. M, A. No. 267 gi 20, - 
1923 March, 16. 


Civil Procedure Code— Or. 21, R, 22—Execution Application 
— Notice to judgment-debtor—Necessity—Judgiment-deblor altain- 
ing majority between dates of decree and of execution application 
—— Application filed within 1 year of decree—Judgment-deblor noi 
brought on record as major—Sale in execution—Validity—]udg- 
ment-debtor aware of execution application and of sale—Effect, 

Under Or. 21, R. 22 C.P.C, a judgment-debtor who 
attains majority between the date of the decree and that on 
which an application for execution of the same is filed is not 
entitled to notice of the same in a case in which the application 
is filed within one year from the date of the decree, 

When the judgment-debtor, who was not brought ' on 
record as a major, was aware of the execution proceedings and 
of the sale held in pursuance thereof, held that he could not 
impugn the sale. | . 

43 M. L. J. 94 folld, 

T. V. Muthukrishna lysr and 4. TA YA Iyer, for 
appellants. 

CV. Ananthakrishnaiyar and P. S. Narayanaswami H 
for respondents. i 





The Chief Justice and - 
Coutts Trotter J. ? C. M. P. No. 488 of 1923. 
19th March 1923. 
— Letters Patent cl. 39—Leave to appeal to His Majesty in 
Council—Income tax reference—Judgment of High Court. 

The decision of the High Court on.a reference.under 8, 51 
of the Indian Income Tax Act (1928) is a judgment within. the 
meaning of cl. 39 of the Letters Patent and leave to appeal to 
His Majesty in Council from th? decision of the High Court, 
can therefore be granted. 

= C. Madhavan Nuir for petitioner, 

O. T, Govindan Nambiar for respondents, 
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Oldfield and ) 
Devadoss, JJ, C. M. A. 161 of 1922, 
1923 March, 6, : 
Givil Procedure Code.—Or. 45 R: 15—Order in Council— 
Transmission for execution at instance of one party—Execution of . 
order by another—Right of—Fresh transmission unnecessary— 
Order in Council reversing decree in favour ofa person who was a 


party to the suit but not to the appeal—His right to restitution in 
pursuance of, 


When an order of His Majesty in Council is, under Or, 45 
R. 15 C. P. C., transmitted to the 1st court at the instance of 
one of the parties entitled under it then everybody entitled 
under it can apply for execution in the lower court without a . 
fresh application for transmission of the Order under the said 
Rule, . 
If the decree in appeal has in effect and substance reversed ` 
the decree appealed against in favour of a party to the suit not 
*impleaded in the appeal, he can obtain restitution of what he 
has been deprived of in execution of the decree which had 
been reversed, 
A. Krishnaswami Aiyar and M. Subbaraya Aiyar for appel- 
lants. 
C. V. Anantakrishna Iyer and S. R. Muthuswami Iyer for 
respondents. . 





1923 March, 9th 
Crl. R. C. 667 of 1922. 


Spencer j. 


Criminal Procedure Code—S, 494— Withdrawl of complaint 
under—Notice to complainani—Nscessity—Police case and counter 
case of rioling on complaint of private individual—Withdrawal 
of complaint before framing of charge—Effect, 

On the complaint of a-private individual, the police laun- 
ched a case and a counter case of rioting. Before the framing of 
the charge however, the Police withdrew the case under S. 494. 
Cr. P. C. without notice to the complainant and the accused 
were accordingly discharged. In a revision petition filed by the 
complainant, the District Magistrate held that the complainant 
was entitled to notice of the withdrawal and directed further 
inquiry, Held, in revision against the order of the District 
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Magistrate, that the complainant had no locus standi ‘in the 
cases and was not entitled to notice of the withdrawal thereof. 
B, Satyanarayana for petitioner. 
` Public Prosécutor Contra: . ‘oe 
- V, L,-Ethiraj for complainant. ` ai as 


Ayling and 7 ees = 
Odgers, JJ. = > S. ‘A. No, 84 of 24. 
1923 March 9th. 
Contract Act—S. 74—Penally—Stipulation ii way of—Rea- 


sonable Compensation in case of—Discretion of Court below— 


Interference in Second. Appeal,. 
_ Where in a case in which a provision-in a mortgage bond - 


l for compound interest at an enhanced rate in the event of-de- 


fault is held to be penal, the court below awards some compen- 
sation tọ the mortgagee, the High Court is not at liberty to 
interfere with the. discretion of the court below, though the 
compensation awarded by it may not be- much, : 
: In this case the original rate of interest provided for by the 
bond was 13} per cent per annum, simple, interest ; the default 
rate was compound interest at 15 per cent; the first court held, 
that the mortgagee was entitled, by way of compensation, to 
compound interest at 133 per cent per annum ; but the District 
Judge decreed simple interest at 134 p. c, per annum up tọ 
date of his decree. 

S. Subramany Aiyar, for appellant, 

A. S, Viswanatha Aiyar, for respondents, 


Ayling and Odgers J]. 
(16th, March 1923. S. A. 553 and 554 of 21. 


C, P. Code—Or, 23 R. 1--Applicability--Appeal— Withdrawal 
of suit in—Appeal by some defendants—Withdrawal of suit 
against them, leaving intact decree of court below againzt other 
defendants—Platntiff's right of—Appellant-defendants aggrieved 
by decree against non-appealing defendants—Effect—Kyotwart 
tracts—Irrigation disputes—Ryots when aggrieved by decree 
agaiast Government—Their right to appeal against such ee 
though Government does not do so. 

_ Or, 23 R. 1 C. P. C. is inapplicable to the case of a plain- 
tiff—respondent. When litigation reaches’ the stage of | an 
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appeal, a’plaintiff-respondent ought not to be allowed to defeat 
the appeal of the defendant by withdrawing his suit as against 
the defendent appellant. Assuming that the appellate court 
can in.the exercise of its discretion allow a plaintiff-respondent 
to do so, it will not bea sound exercise of such discretion to 
allow the withdrawal in a case in which some of the defen- 
dants only have appealed, and they will be aggrieved by the 
decree of the court below as against the other defendants who 
have not appealed, 

Ryots in ryotwari tracts’ whose lands are irrigated by a 
Government tank are prejudicially affected by a decree against 
the Government affecting the water-supply to that tank and can 
appeal against the same, though the Government. does not 
choose to appeal against it. (1914) M. W. N. 788 folld, 

T. R. Venkatarama Sastriar and A, Swaminatha Iyar foi 
appellants. l 

The Goverment Pleader and A. S, Viswanatha Iyer for Res- 
pondents, 


Oldfield and 
Devadoss, JJ. S. A. 287 of 1920. 
1923 March, 19th, 

Malabar Law—Tarwad—Karnavan—Posilion of—Fidu- 
ciary relationship— Improper advantage gained by Karnavan— 
Duty to account. . 

A karnavan of a Malabar, tarwad is in the position 
of a fiduciary agent though nota trustee and if he comes into 
possession of tarwad money by taking improper advantage of 
his position, the tarwad can claim the money or the property 
into which it .has been converted. Where a karnavan mis- 
appropriated tarwad money and gifted it to his daughter who 
invested it on mortgage, Held that the tarwad could claim the 
benefit of the mortgage. 

K. P, M. Menon tor appellant. 

The Advocate General (C, Madhavan Nair) for respondent, 


ef 


Odgers JJ. 
1923 March, 20th 


Malabar Law—Karnavan—Improper alienation—Suit for 
recovery of possession by anandravan—Maintainability of, 


Ayling and 
S, A. 23 of 1921, 
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Were the karnavan of a Malabar tarwad makes ‘an alien- 
-ation which is not binding on the other members, the latter can 
Sue to recever possession on the strength of their title, in the 
absence of proof of the validity of the alienation. 30 M, 420 
foll. 43 M. 393 not followed, 

- , K.P. M. Menon for appellant. 
. A.V. Madhavan Nair for respondent. 


Uldfield and 
- Devadoss, JJ. C. M. S. A, 76 of 1921. 
1923 March, 21st, 
‘Execution Sale—Validity of—Injunsiion by the sane Court 
—Sale in contravention of—Effect. 
| Ina suit by the sons of the sons of the Judgment-debtor 
the Court’ issued an injunction restraining the decreeholder 
from'selling certain properties in execution pending the suit. 
Subsequently the same court purported to sell the properties 
in execution: in disregard of the injunction and con- 
firmed the sale. On {an application by the Judgmente 
debtor to.set aside the sale, Held that the sale was 
illegal and the lower Court should set aside the sale under 
its inherent powers, 
S. Varadachariar for appellant. 
_ C. Ramarow and V, Suryanarayana for respondent, 


Oldfield and Venkata- 

subbarouw JJ. C. M. A, 360 of 1922, 

1923 March, 21. 

C. P. Code S. 43—Scheme framed by decree—Liberty to 
apply for directions— Order of lower court—Appeal, 
A scheme framed in respect ofa public religious trust 
under a decree of court contained a provision giving liberty to the 
worshippers to apply to the court for directions regarding speci- 
fied matters. Onan application by the worshippers the Court 
ordered an election to be held for shilling up a vacancy in the 
office of trustee. On an appeal against the order on the ground 
that there was no vacancy in thé office. Held that the order of 
the Court below was not appealable, (1917) M. W. N. 420 re- 
ferred to. ' @ i 
C. Krishnamachariar, for the appellant. 
N. Chandrasekhara Iyer and T. M, Vedaniam, for respon- 


dent. 
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Phillips and Venkala- 

subba Row, JJ. A. S. No. 14 of 1922. 

1923 March, 21. e j 

Hindu law—Joint family—Alienation —Suit by Junior mem- 
ber lo set aside alienation and for his share — Partition—Equit- 
able rights of alienee. 

In a suit by a grandson to set aside an alienation of joint 
family property by his grandfather and for his share of the 
alienated property, it is open to the court at the instance of the 
alienee to decree a general partition between the coparceners 
and to allot the alienated property to the share of the vendor. 
40 C. 966 (P. C.) ; 44 M. L. J. 309 Relied on. 

A. Krishnaswami Iyer for appellant. 

K. Bhashyam and V, C, Veeraraghava Iyengar for respon- 
dent. 


Ayling and 
° Odgers JJ. S. A. 991 of 1921. 
1923 March 22nd, l 

Trust—Campromise by some of the trustees—Bonafide com- 
promise—Subsequent suil by worshippers—Resjudicata—C. , Ta 
Code Explanation VI, \ 

Two out of four trustees who brought a suit for recovery 
of certain properties alleged to belong to the trust compromised 
the suit without the consent of the other trustees. There was a 
decree in accordance with the ‘compromise. In a subsequent 
suit by the worshippers under O, 1 R. 8 C. P. Code for the 
same relief. Held that the trustees represented the public in the 
prior suit, though that suit was not-instituted with leave of the 
Court under O, 1 R. 8C. P. Code ; that the decree in the prior 
suit being the result of a bonafide compromise was as effective 
and binding as a decree after contest ; and that the subsequent 
suit was barred by resjudicata. 31 M L, J. 26 followed. 

T; L. Venkatarama Iyer for appellant. 

K. Desikachariar for Dr. S. Swaminathan for respondent. 


Oldfield and 
Devadoss, JJ. S. A. No, 2127 and 2128 of 1920, 


1923 March, 23rd, 
-C. P, Code S. 64 and O, 21 R. 57—Dismissal of execution— 
Cessation of atlachment, 
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Property was attached in execution of a decree but as no 
bidders were present at the sale, the execution application was 
dismissed. THe attachment however ‘continued. The decree 
holder put in a fresh execution application for attachment and 
sale-of the property and on-his failure to produce the. schedules 
of the property to be attached, the court dismissed the applica- 
tion. Both the decreeholder and the Court were under the 
mistaken impression that there was no subsisting attachment at 
the time of the second execution application, Held that the 
dismissal of the second execution application was nota dis- 
missal under O. 21 C. P. Code and that the attachment on the 
property continued thereafter: 

C. V. Ananthakrishna. HA and C. S. Sawai ie 
appellant. : 

The Advocate Bai and N, R. Narayana ines for respon- 


dent. 


Oldfield and Venkata- 

subba Rao, JJ. ` l l 

28ih March 1923 

Malabar law— Otti— Redemption decree—Application for 
final decree—Filing of pre-emption suii—lijunction staying final 
decree —Dismissal of ean ence for final decree— Effects— 
Lunitation. z 

A preli.ninary decree for ‘redemption was passed ina suit 
on an offi mortgage and thereupon tHe decree holder depositing 
the mortgage amount and the value of the improvements ap- 
plied:for the passing of a final decree, The ottidar mort- 
gagee then’ filédd a suit to enforce his right of pre- 
emption and pending the same obtained an injunc- 
tion staying the passing of a final decree in the redemption 
suit. The application for final decree was then dismissed. 
After the termination of the pre-emption proceedings and more 
than 3 years from the date of the first application. for final 
decree, the decree-holder in the redemption suit applied , again 
“for final decree. It was contended the same was barred., Held 
in the circumstances the first application for final decree must 
be deemed to be still pending and as such no question of limita- 
tion arose, eae 

C. V. Anantakrishna Rina for appellant. 

‘A. Vasudeva Menon for the Advocate General for the respon- 


dent. 


C.M.S.A,150f 2. o 


z,o 
Krishnan, J. ' 


17th March, 1923. 


l Limitation Act, Article 110—Jodi payable -by: inamdar 
to zemindar—Whether rent within the meaning of Article 110. 


C. R. P, 2731and 274 of 22. 


In a suit by a Zemindar brought in June 1921 August the 
holder of a service inam for recovery of arrears of Jodi for faslis 
1324 and 1325 payable by the inamdar to the Zemindar. 

Held, that Jodi was rent within the meaning of Article 110 
of the Limitation Act, that three year’s arrears only were re- 
coverable and therefore the suit was barred by limitation. 22 
Mad. 11 followed. 

E, Krishnamurthi for Petitioner. 

N. Chandrasekkara Aiyar for Respondent. 


Phillips, J. 


20th, March.1923. ) C. R. P. 196 of 1922. 


Specific Relief Act S. 9—Summary order—Absence of evidence 
of dispossession—Finding perverse—If revisable under S. 115C. 
ret, 

In a suit under section 9 of the Specific Relief Act, though 
right by suit is provided fur the aggrieved party, yet where 
there is no evidence of dispossession and the Munsif decrees 
possession ona perverse view of the case the High Court can 
interefere in revision. 

N, Chandrasekhara Iyer\for petitioners. 

T, K. Srinivasathathachariay, for T. Kiumaraswamiah for 
Respondent. 


and Ramesam, JJ. Ref, Case 14 of 1921. 
28ih, March, 1923. 

Income Tax Act (VII of 1918) S. 2 (12 A)—A mending dct 
XVII of 1920—Registered firim—-Some members of a joint Hindu 
family trading as a registered firm—Joint family if taxable on 
the profits of the firm, s 

Where some of the members of a joint Hindu family car- 
rying on a business get themselves registered as a firm under 
S. 2 (12 A) of the Income Tax Act, 1918 and derive profits 


Ayling, Coutts Troller ! 
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from the business, the joint family is not assessable td income- | 
tax on the profits derived from the business unless it is proved 
that the business is carried on, on behalf of the family. 
A. Krishnaswaimilyer and M, Subraya Iyer, for the assessee. 
Government Pleader (C. V. Ananthakrishna TIyer,) for the 
Crown, 


and Ramesam, Jj, Ref. Case 17 of 1921. 


29th, March 1923. 


Income Tax —Gatns and profits—Mutual benefit sociely— 
Income derived from dealings with members—Liability to tax. 


Ayling, Coutls Trotter 


Income derived by the Mylapore Hindu Permanent Fund 
(a mutual benefit Society consisting of shareholders and regis- 
tered under the Companies Act) from dealings with its nembers 
is-not liable to incume tax on the principle of the decision in 
Styles v. New York Life Insurance Co, (1889) 14 A. C. 381. ° 

Leeds Benefit Building Society v, Mallandame (1897) 2 Q. 
B. 402 dist. 


A, Krishnaswami Iyer and N. Rama Raw, for the assessee. 
The Government Pleader, for the Govt. 





Coleridge, J. . 
C. R. P. No, 312 of 1922, 

4th, April, 1923, 

Civil Rules of Practice—Rules 32 and 36—Search fee— 
Levy of. | 

Rule 35 of the Civil Rules of Practice governs rule 32 also 
and so, even in a case of an application for search by a party to 
the proceeding, the fees mentined in rule 36 are payable before 
search is permitted under. rule 37,. 

T, K. Srinivasa Thathachariar for the petitioner, 


The Government Pleader for the respondent, 


39 


Coleridge, J. 

l C. R. P. No. 409 of 1922, 
1923, April 3. l 3 

Simple morigage—Stranger cutting trees on the mortgaged 
‘premises—Morigage security becoming insufficient thereby— 
Morigage money having become payable under the mortgage bond 
before the culting—Suit by mortgagee: for damages against the 
stranger cutting the trees—Whelher. lies—Cause oy action jor such 
suit. 


Where a stranger cuts trees on acertain mortgage property 
which has thereby become-an insufficient security under the 
mortgage, a simple mortgagee of the property can sue for dama- 
ges against the stranger, for the insufficiency of the security caus- 
ed by such cutting even though, the mortgage money might have 
become payable under the mortgage bond and the mortgagee 
might not have sued the mortgagor for,the same prior thereto. 

The cause of action for the mortgagee in such a case is 
the cutting and carrying away of the trees and not any defici- 
ency found in the motgage money after the sale of the mort- 
gaged premises in execution of the mortgage decree. 

C. A; Seshagiri Sastri forithe petitioner, 

V. V. Devanathan for the respondent. 


Venkatasubba Row, J.) 
. A C. R. P., No. 722 of 1922. 

1923 Abril, 10. J 

Court Fees Act, S. 7 (4) (c) and Art. 17 (4)—Suit to set aside 
an award—Valuation—Court-fees—Jurisdicliotn—Sutts Valuation 
Act, S: 8—Madras Civil Courts Act, S. 10, 

Though a suit to set aside an award under which the 
plaintiff is liable to pay a sum of 11,000 Rupees and odd is only 
liable to a fixed court-fee of 15 Rupees under Art. 17 (4) of the 
Court Fees Act (before its amendment by Madras Act VI of 
1922) still the suit itself should’ be brought in the court whieh 
would have pecuniary jurisdiction over claims involving more 
than 11,000 Rupees (i.e.) in the "Sub Court. 

Gases on the point reviewed. 

A. Krishnasaini Iyer, S. Wa Iyer and K. Nurasim'ta 
Iyengar, for petitioner. 

T. R, Veukatarama Sastri, for E Ee 


Bi Race 
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Sir Walter } s 


Schwabe, C; J., Oldfield | 
and Devadoss, J}. | L. P, A. No, 17 of 1921. 


1923 April, 5. 


Principal and Agent—Agent acting in excess of authoritv-— 
Acquiescence on the pari of Principal— Ratification. 

Where an agent who had authority to negotiate loans went 
further and made a completed bargain, making it tnter alia a 
condition of the loan that the moneys lent should be repayable 
at a future date, and actually teceived the moneys and sent a 
written memorandum of the trausaction to his principal for 
the latter’s signature, who neither signed it nor sent it back nor 
did anything further with reference to it, held that, though 
generally silence is no consent yet in the case of an agent doing 
acts in excess of authority, the silence or acquiescence of the 

- principal is sufficient ratification on the latter's part so as to . 
make him liable to the lender. . 

B, Satyanarayana (with him K. N. Rajagopal Sastri) for 
the appellant, 

T. R, Ramachandra Aiyar, S. Sahani Ayyangar Y, Surya- 
narayana, R. Ganapathi Ayyar and N. A. Krishna Ayyar for 

- respondents, 


Chief Justice, | 


Oldfield,.and aa eo] f 1922 
Ranesain dh À Ref. Case. NO l4 o í 


1923 April6... J 

Divorce Act, $s, 2 and 20—Right to apply —M ar riage in 
Hidu caste— Subsequent conversion to Christianity—Effect of— 
Excommunication from particular denomination of the Church. 

© Where a Hindu marries within his easte and then becomes 
-a convert to Chritianity, the marriage is not ipso facto dissolved 
and if without having recourse to the procedure prescribed by 
Aet XXI of 1866, he marries aftef his conversion a christian 
wife, he will be guilty of bigamy and the marriage will be. null 
and void, 

Excommunication of the petitioner from a particular 
denomination of thé Christian Church does not mean that the 
petitionericeases to profess the Christian faith within S. 2 of 
Divorce Act and such excommunication does not stand in the 
way of his right to apply for a divorce, 
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T. “M, Ramaswami Iyer, for petitioner. 
Respondent unrepresented, 





Chief Justice Oldfield 
and Ramesam, JJ. C. M. S. A. 105 of 1921. 
1923 April, 6. ; 


Res judicata —Execution proceedings—Sale proclamation— 
Notice given to ge parly—Subsequent claim to property 
attached, 


In applying the rule of constructive res judicata to execu- 
tion proceedings the rule is that unless a decision said to have 
been impliedly given at one stage of the execution proceedings 
is necessary for the determination of the questions in dispute 
at that stage, there will be no bar of resjudicata. 11 B. 537 
Referred to. In execution of a decree certain properties were 
attached and notice of the sale proclamation was served on the 
representative of the judgment—debtor who had died. The 
representative did not appear at that stage and the proclamation 
was settled. Subsequently he claimed that the properties 
attached were his own and not those of the judgment—debtor, 
Held that the claim of the representative was not barred by 
reason of his omission to put it forward at the time of the set- 
tlement of the sale’ proclamation and that the order of the 
Court on the sale proclamation did not Pe negative the 
claim. 


K. S. Ganapathi Iyer for appellant. 


T., S. Ramaswami Iyer and V, Sundaram Iyer for respon- 
dent. 


Chief Justice Oldfield ) 
. and Ramesam JJ. > eC, R, P. 288 of 1922, 
1923 April, 10. J 


Court Fees Act (VII of 1870) as amended by Madras Act 
(Vi of 1922) S. 17 B—Hindu lemple—Suit for possession — 
Valuation for purposes of Court fees, 


There is no market value for a Hindut!temple as such and 
for purposes of court fees, a suit tor possession of the temple 
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is governed by Art. 17 B of the. Court Fees Act = amended 
by Madras Act VI of 1922). 

T. R. Vertkatarama Sasiri for petitioner. 

K. S. Venkataramani for respondent, 


Ramesam, J. 1 
> C. R. P. 796 of 1921. 


1923 April 10. J 


Civil Procedure Code O. 21 R. 57 and 0.38 R. AA 
ment before Judgment—Dismissal of execution application— 
Effect on attachment before Judgment, 


The above case which raised the question whether an 
atfachment before Judgment ceased to have effect because of 
the dismissal of a subsequent application for execution for 
default of prosecution, was referred to a bench. 

42 M. 1 doubted in view of the decision in 44 M. 902. : 

K. V, Krishuaswami Iyer and K. Balasubramania Iyer for 
petitioner, ae 

C. S. Venkatachariar and A. Swaminatha lyer a respon- 


dent. 





The Chief Justice and \ O. S. A. 4 0f 1897. 
Coutts Trotier, J. 
10th Abril 1923. J O. S.A, 7 of 1915. 


Hindu Law—Joint family—Division in staitus—Acquisition 
of property by one Member of the family with common funds— 
Liability to account, 


One tenant-in-common is not a trustee for the other co- 
tenants, Where one of the members of a joint Hindu family 
which had become divided in status lent out moneys belonging 
to the family in his hands, obtained a decree against the debtor, 
got leave to bid and purchased the property of the judgment- 
debtor in- execution setting off the decree amount against the 
purchase money. Held that the family was not entitled to the 
property so acquired and that it formed the self —acguisition of 
the individual member- who however was liable to account for 
the moneys of the family in his hands, Kennedy v. De Trafford 
(1897) A, C, 180 followed. 
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S. Srinivasa Iyengar, K. Rajah Iyer, and A.C, Sampath 
Iyengar for appellant. 

T, R, Venkatarama Sastri, K, S. Sankara ‘Iver, and. T. FV. 
Muthukrishna Iyer for respondent. . 


Krishnan, J. 
C. R. P. No. 804 of 1921. 
11th April 1923. 


Civil Procedure Code S. 149 and 0. 33 R. 15—Pauper 


application once dismissed on the merits—Second application to sue . 


as a pauper—Payment of Court fees pending the disposal of the 


second application—Whether the second application 1s couverted . 


into a plaint and if so, from what date. 


Where an application to sue as a pauper was dismissed on the 
merits and a second application for leave to sue as a pauper is 
emade in respect of the same subject matter and pending the 
disposal of the second application the petitioner pays the court 
fee on the plaint it is open tothe Court to excuse the delay in 
the payment of the Court fee on the plaint ; and the plaint 
would then be considered to be presented ason the date on 
which the second application for leave to sue as a pauper was 
made, l 

I. L. R. 2 All, 241 followed. 

C. A. Seshagiri Sastri for the petitioner, 

T. V. Muthukrishna Aiyar for the respondents. 


PE 


Ramesam, J. l W.S.R, No. 3594 of 1923 in A. S. 
12th April 1923. J No. 12 of 1922, 


Practice— Procedure— Attainment of majority by the Res- 
pondent— Petition to have him declared major —If necessary. 


When a respondent hag attained majority it is not 
necessary to file a petition to have him declared as a major. It 
is sufficient if the fact of his having attained majority ts 
brought to the notice of the Court. j 

C. A. Seshagiri Sastri for the Appellant. 


—_ 


Ka 
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- Krishnan and. a C E f 
Caberidge, JJ. S. A. No. 173 of 1921. 
at April; 1923. 


Res IAA ee AAA under the saine title 1H 
prior suit as Legal Representative and in the present suit in 
personal capacity—If bound by prior decision, 


- Plaintiff's suit for maintenance against her father-in-law 
in 1901 was decreed, and a charge was declared on the proper- 
ties mentioned in the schedule. Some of the items, however were 
her mother;in-law’s Stridhanam. Pending that suit the father- 
in-law died. pending second appeal, and the mother-in- law was 


brought on record in his place as his legal representative, 
_ Later the mother-in-iaw devised her Stridhanam properties to 


the present appellant, In the suit for enhanced maintenance, 
the lower appellate court held that the charge on the Stridha- 
nam properties at the old rate should be continued, as to this 


- extent the prior decree was res judicata between the plaintiff 


and her mother-in- law, the appellant’ s predecessor-in-title, On” 
appeal, held, the mother-in-law was in the prior suit merely as 
legal represiitative of her husband, and therefore claims’ per- 
sonal to her could not be barred on the ground of res: judicata; 
le Se ‘Raghunatha Row (with K, N, Rajagopal Sastri, 
for Appellant. YO ee 
.G. Lakshinanna. A. Saina Vénkatrayaliah and 
Venkatanarasiah for Respondents, T i 


Spencer and Venkata- 


subba Row J]. — ix C. M. S. A. No. 41 of 1921, 
c 16th March. 1923. WA T 


Execution—Decr ee for posession Dini ce vacate Appellate 
decreee confirming the original decree for possession— Possession 
lost by.the decreéholder between the two decrees—Whether a a second 
APPA Tano for execution lies. 


. Where in execution of a feces for possession by the first 
Court the:: decreeholder obtains possession and-the decree is 
affirmed on appeal by the appellate Court, it is open to the 
decreeholder to apply for ‘execution of the appellate decree if 
between the time of the original decree and the appellate decree 
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he lost } possession and the anent debtor or his - nominess 
went into possession of the property. - 

The rule that when a decree has been executed a second 
application for execution would not lie, does not apply to 
such a case, 

7 M LT 107 followed, 

C. A. Seshagiri Sastri, for the Appellant. 

B. Sitarama Rao and S, R, Muthusami Aiyar for the Res- 
pondents. . 


Krishnan and 
Cleridge JJ. S. A. 293 of 1921, 
16th April 1923, y 4 


C. P. Code 0. 21 Rr. 100—103—Decree—Execution— Deli- 
very of possession—Successful objection by third parly—Pendeucy 
of suit for declaration of title—Defence if can be set up—Failure 
lo bring suit wilhin one year—Effect. 


During the pendency of a suit for a! declaration of title to 
certain 1mmoveable properties, the decree holder defendant got 
possession of the same in execution proceedings but an objec- 
tion by the plaintiff under O, 21 R. 100 re-delivery was ordered. 
The decree holder failed to institute a suit as contemplated by 
O. 21 R., 103, but in effect tried to’ do the same by way of 
defence in the declaration suit. Held, he was not entitled to 
do so as the failure to comply with ,O, 21 R. 103 made the 
order conclusive and the same could not be agitated again | 
(1907) M. W. N. 721 folld, 

S.T, Srinivasagopalachari for the Advocate General for ap- 
pellant. 

S, Ranganadha Aiyar and A, Vasudeva Menon for res- 
pondents,, ° 


Philips and Venkata- 
subba Rao, JJ. A. S. No, 145 of 1921, 
17thApril 1923, 


Land Acquisition Act S. 23. Basis of valuation of lands— 
Garden land or house site—Considerations. 
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The lawin England as regards the basis of valuidg lands 
in cases of acquisition by the Government, which has also been 
adopted in the’ Land Acquisition Act, is that the owner ‘can 
claim the value obtainable at the time if put to the most lucra- 
tive and advantageous use, Thus in the case of lands which 
are agricultural in their present disposition, if they can be 
made use of as building sites and that would make them more 
valuable the owner is entitled to compensation on that’ basis. 
English and Indian law on the “subject and ‘the circumstances 
to be considered, reviewed. E 

C. V. Ananthakrishna Aiyar and A. S. Srinivasa Aiyar for 
appellants, 

The Advocate General, O. T. Govindan Nambiar land T.S. 
Viswanatha Aiyar for respoondents, . 


47 


Krishnan and ee 
Venkatasubba Rao JJ. -§, A. 130 of 1921, 
“19th April, 1923. 


 Mortgage—Keeping aline—Prior mortgagee p: urchasing equity 
of redemption covenanting to pay off puisne mortgagee, - 


<a 


Where a prior mortgagee purchases the equity of redemp- 
tion covenanting to pay off the puisne mortgagee as part of the 
consideration for the sale, he cannot ina suit by the puisne 
mortgagee set up his own prior mortgage as a shield. In Sacli 
a case there is no presumption that the prior mortgagee intend- 
ed to keep alive his mortgage. — 

M. Patanjali Sastri for ‘appellant. 

K. Rangasami Iyengar for respondent. 


Chief Justice, Coulis | 
Trotter and Ramesam]J].> O, ao 111 of 1922 
20th April, 1923, J 

Income Tax Act (1218) S. 36—Government of India ‘Act S.`106 
(2)-~-Swit for recovery of arrears of income taz. pe 
on the Orig inal Side of the High Court. 

A suit for recovery of arrears ‘of income tax is maintainable 
on the origitial side of the AREN Court by n Collector against 
the assessee. i 

` C; Madhava Nair TA Generali for the plainitikt. 

A. Krishnasami:Iyer and M. Subbraya Iver for the defendaht 


Chief Justice 
Oldfield, Ramesatn, 
Devadoss and ? 
Coleridge, JJ. - 1 
24th April, 1923 J 
Criminal Procedure Code S© 342—Sumnons case—Procedure 
Examination of accused. : r G 
Chapter XX of the Criminal Procedure Code™ relating to 
the trial of summons cases by "Magistrates iS complete’ in itself 
l and the provisions of S. 362'Cr, P. Code do not apply’ a Stich 
trials 45 B. 672 ; 46-B 441 dissented from? 
K. Bhashyam and P. J. Kuppanna Row for petitioners, 
Public Prosecutor and-T, V, ` Muthukrishna Iyer. for the res- 
pondent, 


IF, B.] | 


Cri. Rev, Case. 691 of .1922. 
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Coleridge JJ, > 

23rd April; 1923. 

Standing Orders of the Board of Revenue S.O.15 r. 14,15 and 
16—Darkast— Assigninent —Revision by Collector — Power of 
Revenue Board to interfere with the order o f the Collector,. 

“Where a Collector sets aside in ReviSiona decision of a 
Divisional Officer in appeal in a .darkast matter, the Revenue 
Board has power to further revise the order passed by the 
Collector in Revision. 

K. S. Ganapati Aiyar for the appellant, 

The Government Pleader (C. V. Ananthakrishnua Aiyar) for 
the Secretary of State, l 

A. Ramaswanu Atyar, for the respondent. 


Krishnan and nk: . 
S. A. No 401 of 1921, 


. Ayling and l 
Odgers J]. S. A. No, 289 of 1921. 
23rd April, 1923, . 

, -Adverse Possession—Nattam puramboke—User as threashing 
floor and for Storing manure ete-—Effect of. 

. The control of gramanatham vests!in the Government who 
are at liberty to dispose of it at their discretion and the user of 
the site by the villagers for storing manure, herding cattle and 
as a-thrashing floor does not constitute adverse possession 
against the Gover nment. pa 

T, Narasimha Iyengar and T, Nallasivan Pillai for appellant 
K. Bhashyam for respondent. 


“Ayling and aie: : : 
Odgers JJ. S. A. No. 334 of 1921, 
23rd April, 1923. p g 
Puyramboke-—Water channel— Right to take water from Penal 
assessment, ° 
_, «The mere fact that a small water channel is not demar- 
cated as puramboke in the settlement does not. disentitle the 
Governmnt to assess penal water-rate on a person unauthorisedly 
taking water from the channel, 31 I. C. 982 isting uiened: 
Government-Pleader for appellant, 
TR. Viiaraghavachi riar for respondent, 


AN 
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The Chief Justice and 3 KA 
Ramesam,J. .... >. O. S.A. No, 53 of 1922, 
1923 April, 23.- J | 


Stamp Act Sch, I art.’ 1—Acknowjedg ment—Stamp--Statement 
of accou nt— Balance of debt. 


In order to bring a document under the provisions of Arti 
of Sch. I of the Stamp Act it must be strictly made out that the 
claimant's erie in giving the document was to supply evidence. 
A “rokka” giving a statement of account since the last 
‘rokka ” and maintaining therein the balance payable is not an 
acknowledgment. | The specification of the balance amount pays - 
able ought notito be „detached from the statemenť of accounts 
preceding it, 


TSR, Ramachandra [yer and; K. V. Sesha Iyengar for the 
appellant l 


T. R, Venkatrama Sasiri and K, Jagannatha Iyèr for res- 
pondent. ; 


The Chief Justice, Oldfield, ) - E 
Ramesam, JJ. L. P. A. No. 13 or 1922. 
1923 April 23rd 


Election of remedies—Insolvency—Proof—Effeċt of. 


A petitioning creditor:owed the insolvent a sum-of 2,500 
Rupees but was himself a creditor of the insolvent’s estate. to 
the extent of Rs. 2,000, He assessed the value of a ring 
belonging to: hirn and wrongfully converted by the insolvent at 
1000 Rupees and on a set off made himself a creditor to the 
extent of 500 Rupees. As such creditor he got the debtor ad- 
judicated insolvent and’ further proved his debt in the insol- 
vency court ranking himself asa creditor to the extent of 
500 Rupees. Subsequently be sued to recover the ring froma 
botiafide pledgee thereof from the insolvent, Held that the 
conduct of the creditor in the insolvency proceedings amount- 
ed to an élection!by him, to abandon “the property in the ring, 
that the ring must be treated as ‘belonging to the insolvent and 
that the suit was therefore unsustainable:.. A proof ‘in bank- 
ruptcy iS equivalent to a Judgment. We ee “ ih, PA IA YA 

“ui: Mz Krishnasami Lyer tor appellant. © ls se 

S. Panchapagesa Sastri for-respondent. 
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The Chief Justice 


) ; ; 
Ramesain and oo , ; À 
Coleridge, JJ. t In re A High Court Vakit. 
J. 


* 1923 April, 25 


Leiker Patent (Mad) ct 10—Vakil—Misconduct—Cheating— 
appucanon for reinstatement, 


"The conviction of a vakil for, hots involves such’ moral 
{urpitude as disentitles him to be a. member of the legal pro- 
fession.. It is not open to the court taking disciplinary action 
a ainst the vakil to go behind theconviction and re-try the crimi- 
nal case, but it may take into ‘consideration the circumstances 
under which the offence was committed in fixing the penalty to 
be imposed on the offending vakil, It is open to a vakil whose 
name has been removed from the rolls on account of misconduct 
to ‘apply to the Court for reinstatement ön proof that since he 
was debarred he has led an honourable life and his subse- 
quent-conduct has beeriisuch‘as to render him fit.to be a mem- 
meber of an honourable profession. Where proceedings to 
disbar a Vakil on account of misconduct were started morg 
than six years after his conviction the Court adjourned the pro- 
ceedings to enable the vakil to apply for reinstatement on pro- 
duction of evidence of his subsequent good conduct. 
The Advocate General | 
ae R. Ramachandra Iyer for the Vakils’ Association. 


wA ST Ratigachariay for the Vakil. ~ 


‘Chief Justice ` 5 
‘1. Land Coleridge, J.. O. S. A. No. 86 of 1922. 

1923 April 26,- | . l 

Letters patent (Mad.) Cl, 12--Jurisdiction—Non-resident foreig- 
ner—Carrying on business through agent. 

‘Under Cl, 12 of the Letters .Patent (Madras) the High. Court 
has .got jurisdiction to entertaina suit against a non-resident 
foreigner (a native of Kathiawar).who carries on business through 
an.agent in Madras even though no part of the cause of action 
arose within the limits of the original Jurisdiction of the High 
Court, 4:M,.209.approved, 17 B.. 662; 20 B. 133 ; 25 B. aeui 26 
M.:544 (P. C.). Referred to.. 

K, Sundrar Row, for T 

P. Somasundaram and'P:; Salyanaravana, for apondi 
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IN THE High Court or JUDICATURE AT MADRAS. 
Present :__Mr. Justice Krishnan and Mr. Justice Venkata 
Subba Rao. 


C. K. Ramaswami Goundan mer Petitioner. 
and (1st respondent). 


Muthu Velappa Gounder and others’ ...  Repondents 
, (1st and 2nd peti- 
tioners and 2nd res- 

ic. + pondent.) 


Madras Local Boards Act (XIV of 1920) —Rule.. 10 Cl. rand 2 Schedule X—Ef- 
fect—President of Taluk Board—Evwteusion of term of office under Rule 10 (1)— 
Effect Office as a member--Term of--Not necessarily extended--District Judge act- 
ing under S. 57 of Act and uncer clecttourules—If Court or persona designata — 
Orders passed by—High Court—Revision—Interference in—Jurisdiction— 
Ground—Assumption of jurisdiction on erroneous view of sections and rules of 
Act if one—C. P. C.—S. 115—Acting with material irregularity or illegality— 
What amounts to—Rule 12 (3) of Madras Local Boards Act—Final—M eaning— 
Effect—Election—Validity—Declaration without inquiry into charges of election 
offences—Legality. 

By a notification issued under the Madras Local Boards Act, 1920, the re- 
constituted Taluk Board of Gobichettipalayam was brought into existence with 
effect from 1—3—22. The election and nominations were over by 21st Febru- 
ary 1922 on which date the President of the District Board, Coimbatore, nomina- 
ted R (who had been the President of the old Taluk Board) as a member of the 
reconstituted Board to take effect from 1--3--22.. under rule 12 (3) of Schedule X 
to the Act the 1sth of March 1922 was fixed for the election of the President, 
and, in that elellion, R was declared duly elected. Ona petition field under 
S. 57 of the Act, the District Judge of Coimbatore held that R was disqualified 
for appointment as a member and thai his electicn as President was illegal. He 
was of opinion that under Rule xo (1) of Schedule X, R continued as President 
till the new President was elected and took charge, that is, till after the 315th 
of March, the date of the election, and that, as no ope could be a president 
without being a member, R continued as a member of the Board till the 15th 
of March, and was therefore disqualified for appointment as a member to take 


effect on 1st March. 


*C, R. P. Nos. 341 and 342 of 1922 1st, 18th and 23nd Aug. and 
C. M. P. Nos, 1869 and 1870 of 1922. 18th Sept. 1922. 
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Gour der. 


Ramaswami 


Goundan 
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About the time of the aforésaid petition, another was filed before the same 
Judge under S. 199 (c) of the Act and under the rules made under that sec- 
tion. , A number of allegations of corruption, and other election offences were 
made against R in that petition, and it prayed for an inguiry and asked that 
his election as President might be declared void. R's rival candidate, V, was 
made a respondent to-the petition, but it did not pray for a declaration that he 
had been duly elected, and he did not claim the seat for him either. On the 
strength of his finding in the petition under S. 57 of the Act, and without holding 
an enquiry on evidence, the District Judge made a declaration that R’s election 
as President was illegal, purporting to act under Rule 11 (c) of the rules. He 
also declared V to have bee nduly elected as president without any opportunity, 
being given to R or to any others to attack his election on grounds of corruption, 
etc., though R had alleged’ them in his written statement. 

In revision petitions filed against the order of the District Judge on both 
lhe petitions referred to above, 

Held (1) that the District Judge erred in holding that because the term of 
office of R as president was, by rule 10 (1) of Schedule X, extended for a fur- 
ther period, his term of office as a member was also necessarily extended ; 

' (2) that in dinone of the petitions the District Judge did not act as 
a persona designata but asa court; 

(3) that the provision in Rule 12, clause (3) that orders under Sub- 
rules 1 and 2 shall be final was no bar to the exercise by the High Court of its 
revisional powers ; and P 

(4) that the District Judge acted with material irregularity or illegality 
in the exercise of his jurisdiction inasmuch as, by an erroneous construction of 
Rule ro of Schedule X taken: with section 55 Cl. (2) (5), he assumed jurisdic- 
tion to declare the membership of R. as void and as a necessary consequence his 
presidentship also, and as, in contravention of the plain provisions of the rules 
relating to trial of election’ petitions, he declared V to have been duly 
elected, without enquiry into the allegations of corruption, etc., urged against him. 


The orders of the District Judge were set aside under S. 115 of C. P. C. 


Tests to find out whether a person acts as a persona designata or as a court. 
To assume jurisdiction to do a certain act by taking an erroneous view of law, 
when there is really no jurisdictica, raises a case for interference under S. 115 


CP: C. 

Petitions under section: 115 of Act V of 1908 and sections 
106 and 107 of the Government of India Act, praying the 
High Court to revise the orders of the District Court of Coim- 
batore in Q. P. Nos. 47 and 51 of 1922 respectively dated roth 
day of April 1922. e 

Petitions praying that in the circumstances stated in the 
affidavit filed with C. M. P. No. 1869 of 1922, the High Court 
will be pleased to issue writs of certiorari to the District 
Court of Coimbatore for the production of the records in O. P. 
Nos. 47 and 51 of 1922 on the file of the said Court and to 
quash the proceedings and orders in the said O. P. Nos. 47 
and: 51 of 1922, 


ar ba ur p wat ~ u 
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S. Srinivasa Aiyangar, S. Muthiah Mudaliar, M Krishna 
Bharati and K. Ramaswami Goundar for the Petitioner. 

T. R. Ramachandra Aiyar, A. Krishnaswami.. Aiyar, 
K. Periasami Goundar and T. M. Krishnaswami Aiyar for the 
Respondents. 

The Court delivered the following 

JUDGMENTS :__Krishnan, J. These ptitions arise in con- 
nection with the election of the president of the Taluk Board 
of Gobichettypalayam under the new Madras Local Boards 
Act, XIV of 1920. Petitioner before’ us, Mr. Ramaswami 
Gounder and one of the respondents Mr. Venkatesa Aiyar were 
the rival candidates for the place. In the election on the 15th 
of March last, the date fixed for it, Mr. Gounder was declared 
duly elected. Thereupon an application O. P. No. 51 of 22 
was made to the District Judge of Coimbatore under S. 57 
of the Act to have it declared that Mr. Gounder was disquali- 
fied as a member under S. 55 Cl. (2), (5) and therefore unfit 
to be a President under S. 15 Cl. (1). On this petition the 
District Judge gave a declaration that Mr. Gounder was dis- 
qualified for appointment as a member. . It may be mentioned 
that the date fixed for the new Taluk Board to come into exis- 
tence in the notification under rule 9 cf the Transitory rules 
was the 1st of March ; the elections and nominations were over 
by the 21st of February on which date the president of the 
District Board, Coimbatore, had nominated Mr. Gounder as 
a member of the new Board to take effect from the 1st of 
March. Itis this nomination that the District Judge has held 
to be bad. Civil Revision Petition No. 342 of 1922 and 
Civil Miscellaneous Petition No. 1870 of 1922 are against the 
order in O. P. No. 51. 

About the same time, two other members of the new 
board filed O. P. No. 47 of 1922 making a number of allega- 
tions of corruption, fraud and other election offences against 
Mr. Gounder and prayed for an enquiry and asked that his 
election as President might be declared void and a re-election 
ordered. ‘This petition was filed under the rules framed by 
the Government of Madras under section 199 of the Act for 
the trial of election petitions and published in the Fort St. 
George Gazette, No. 650 dated 14th June 1921. The Dis- 


trict Judge heard this petition and O. P. No. 51 together and 
without holding an enquiry on evidence held that on his finding 
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in O. P. No. 51 that Mr. Gounder was “ ineligible ‘to be a 
member of the reconstituted Taluk Board, his election to the 
Presidentship ‘of that body became illegal” and made a decla- 
ration to that effect purporting to act under Rule 11 (c) of 
the rules. „He then proceeded to declare Mr. Iyer to have 
been duly elected as president without any opportunity being 
given to Mr. Gounder or to any others to attack his election 
on grounds of corruption etc., which had been alleged by Mr. 
Gounder in his written statement. Civil Revision Petition 
No. 341 of 1922 and’Civil Miscellaneous Petition No. 1869 
of 1922 are filed against these orders. 


There can be no doubt that the orders of the District 
Judge are wrong. The argument is put thus by him. Under. 
Rule 10 of the Transitory Rules Mr. Gounder continued ase 
President till the new president was elected and took charge ; 
that must be after the 15th of March, the date of the election. 
Mr. Gounder must therefore be taken to have continued as a 
member of the Board as no one can be a President without 
being a member and that as section 55 Cl. 2 (5) says “ a per- 
son who is already a member of the local board whose term of 
office will not expire before his fresh election or appointment 
can take effect is disqualified for election or appointment. ” 
Mr. Gounder’s nomination or appointment as member to take 
effect on the 1st of March was therefore illegal. The Dis- 
trict Judge says, he ceased to be a member and his election as 
President was bad: Under what rule and when he ceased to 
be a member the Judge does not say. If the nomination is 
bad because Mr. Gounder was already a member he must be 
taken to have continued as a member under his original 
right unless under same rule or other his membership ceased. 
Loss of Presidentship does not carry with it loss of member- 
ship. - No rule has been pointed out to us as having that effect, 
unless rule 10 cl. (2) of the Transitory rules is applied in 
which case his membership ceased on the 1st of March and 
his nomination was not obnoxious to section 55 cl. (2) (5). 

‘The fact is the District Judge has misconstrued rule 10 
altogether. Cl. (1) of it merely continues the Presidentship 
of the old President and not his membership. Cl. (2) deals 
with the office of member and makes it expire with the date 
fixed in the notification under rule 9. That clause applies in 
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my opinidn to the membership of all members including that of 
the President. No doubt the words “office of other 
members’ are used in clause (2) but that, I think, is to. dis- 


` tinguish the office of the President from the office of the mem- 
bers. 


It is said that this view contravenes the rule that the Pre- 
sident should be a member of the Board. Asa matter of 
fact in this case Mr. Gounder was nominated a member as soon 
as his old membership ceased and there was no gap. But 
even if rule 10 contravenes the rule above stated rule 10 must 
prevail under section 238 of the Act. 


The District Judge’s view leads to the extra-ordinary 

result that no one who was a President of the old Board at 
the time of its reconstitution could stand as a candidate for the 
Ist Presidentship of the new Board; a result which I cannot 
accept that the Legislature intended without very clear langu- 
age showing it. 
"If, as I hold, the District Judge’ was wrong in thinking 
that Mr. Gounder’s nomination wag bad, the whole basis of 
his judgment fails and his orders are all wrong. But it is 
argued for the respondents that we have no power to interfere 
with them in revision or by way of writ of certiorari because it 
is said that the District Judge in disposing of these petitions 
was acting as a persona designata and not as a Court and was 
not subordinate to the High Court nor subject to its appellate 
jurisdiction as required by sections 115, Civil Procedure Code, 
and 107 of the Government of India Act, to enable us to inter- 
fere. It was further contended that as orders under sec. 57 
and under rule 12 of the election rules are both declared to be 
final we cannot interfere and also that even if section 115 or 
section 107 applied to such proceedings as these we should not 
interfere in the present case because there is no question of 
jurisdiction or material irregularity of procedure to justify our 
interference. It is also argued that a writ of certiorari will 
not lie both because the inquiry is not a judicial one and because 
there is no question of want of jurisdiction arising here. The 
petitioner argues to the contrary. ° 

I shall consider these arguments first with reference to 
O. P. No. 47 of 22 which was filed under the election rules. 
It seems clear from the rules that the District Judge and the 
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Ramaswami Subordinate Judge are given jurisdiction under thenf not as 
ee mere Persona designata but as the presiding ofhcers of their res- 
he pective Courts and they act as Courts in their enquiry into such 
Gounder petitions. Rule 4 Cl. (3)- expressly says that in certain cases 

the Judge may direct any Court Subordinate to him to hold the 
enquiry. A District Judge or Subordinate Judge has no Court 

Subordinate to him when acting as a persona designata but only 

when acting as the District Court or the Subordinate Court. 

This point seems to be strongly in favour of petitioner's conten- 
tion. But this is not the only indication to show that the Judge 
acts as a Court in disposing of election petitions for Rule 6 
makes the procedure for trial of suits under the Civil Procedure 
Code applicable to enquiries under election petitions as nearly 
as may be. Evidence is taken on oath and provision is made 
for hearing counsel. The Judge has finally to.come to his deci- 
sion between the parties judicially and not arbitrarily. All 
these to my mind support the view that the Judge acts as a 
Court. ° 





Krishnan, f. 


The use of the term“. Judge ” instead of the term ‘ Court ’ 
in the rules is I think not sufficient to imply that he acts as per- 
sona designata any more than the use of the word “ Court ” 
would necessarily imply the contrary ; See the observations in 
Minakshi v. Subramanya (1) and Municipality of Belgaum v. 
Rudrappa (2). The words, “ enquiring authority” used 
in the rules to which also our attention was drawn by the 
respondents’ vakil are only used as a compendious way of re- 

_ferring to the District Judge or the Subordinate Judge who 
conducts the enquiry and no inference can be drawn from their 
use. I think the objection to our interference against the 
orders in O. P. No. 47 of 1922 on the ground of the Judge not 
acting as a Court fails. 


The next question is whether the provision in Rule 12, 
Cl. (3), that orders under Sub-Rules 1 and 2 shall be final is 
a bar to the exercise of our revisional powers. Full effect can 
be given to the provision by holding that it prevents interfe- 
rence with the order by way of appeal or by suit. When re- 
visional powers are intended to be taken away, it has always 
been held that it maist be done by express words to that effect. 
Finality can be attached only to orders passed with jurisdiction 
as those without jurisdiction are really nullities. ‘The meaning 





(1) (1887) ILR 11 M 26: 141A 160, 
(2) (1916) I'L R 40 B 509 (512). 
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of the word “final ” has been considered in Matangini Debi v 
Girish Chunder Chongdar (3) and the cases therein cited and 
also in Valli Ammal v The Corporation of Madras (4), held 
not to exclude the High Court's powers of revision. Following 
these cases I hold that Rule 12 (3) is not “ bar” to the exer- 
cise of our revisional powers. 

The next question is whether we should decline to interfere 
on the ground that no question of jurisdiction arises. Before 
dealing with this point I shall consider the arguments with 
reference to O. P. No. 51 of 1922 as the order in it is made the 
basis of the orders in O. P. No. 47 by the District Judge. 

The first contention in O. P. No. §1 also, is that the Dis- 
trict Judge acted only as a persona designata and not asa 
Court under section 57 of the Act. The question is more diff- 
ult to decide under the section than under the rules as the indi- 
cations are not so clear. But on the whole I have come to 
the conclusion that there is no certain indication that the Dis- 
trict Judge is to be treated merely as a persona designata under 
the section. He is the presiding Officer of an existing tribunal 
and jurisdiction is given to him in words which refer to the 
territorial jurisdiction conferred‘upon his Court. I have 
already held that the use of word “ Judge ” instead of the word 
‘Court’ is inclusive. Clause 2 gives him the right to make 
such enquiries as he thinks fit but says nothing of the procedure 
to be adopted for them. I take it that when he does make an 
enquiry he will adopt the same procedure as for any other judi- 
cial enquiry in his Court for otherwise he could not merely as a 
persona designata, examine witnesses on oath. The principle 
stated in National Telephone Company Limiled v. Post Master 
General (5) that when jurisdiction is given toa Court without de- 
hning the procedure to be followed, it will attract the ordinary 
procedure of that tribunal, will have to be applied. The en- 
quiry may often be of a complicated kind as he has to determine 
under sections 55 and 56 questions such as whether a person is 
Insane or interested in a contract with the local Board or has 
ceased to reside within jurisdiction and so forth. Such an en- 
quiry cannot be held satisfactorily without taking evidence on 
oath. But to do so the Judge must be acting as a Court and 
not as a mere nominated individual. It is true he can dispense 
with any enquiry if he deems fit; but that is ¢nconclusive in deci- 
ding whether he acts as a Court or as a persona designata, for 

(3) (1903) I LR 30 Cal. 619. 


(4) (1912) IL R38 M 41:23 MLJ 531. 
(5) (1913) A C 546. 
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Ramaswami in either case he may be given that power as no enquiry may be 4 
ae necessary in some instances. He has further to give a decision 
Muthu between the parties as to whether the person concerned 1s dis- 
Velappa lifi d fr Ya ji l 
Gounder, qualified from being a member under S. §5 or 56 of the Act or 
am not.: I take it he has to give his decision not arbitrarily but 
Keishnan, J. e aah oe ; ae 1o i 
judicially, particularly as it is declared to be final in the section. 
These circumstances show to my mind that the District Judge 
is acting as a Court and not as a mere persona designata under 
S. 57 of the Act as well. a 
I shall now consider the authorities cited by the learned 
vakil for the respondent in support of his contention. The 


first case he quoted is Balaji Sakharam v. Merwanji Nowroji (6). 
That was a case under the Bombay District Municipalities Act 
II of 1884. No doubt the learned Judges held that the Dis- 
trict Judge in acting under section 23 of the act was not a Court 
and no revision lay against his order. There is however no 
discussion in the judgment, the learned Judges following a pre- 
vious judgment of the same Court reported on page 87 of P. J 
1894. Turning to that case we find no discussion there eithet 
the learned Judges again’following two of their previous unre- 
ported decisions in’ applications Nos. 127 of 1892 and 236 of 
1889 which are not available for reference. The reasoning of 
the learned Judges for their conclusion is thus not known. But 
accepting their decision, it is clearly distinguishable from the 
present case, for there is a clear distinction between the lang- 
uage of S. 23 of the Act they were dealing with, and that of 
section 57 of the Local Boards Act though there is undoubtedly 
some similiarity as well. The Bombay Act provides that for 
purposes of the enquiry the District Judge may exercise any of 
the powers of a Civil Court. This may well have been held to 
indicate that the District Judge when making the enquiry was 
not a Civil Court himself. Each case has to be judged on its 


own language and I am unable to treat the Bombay case whieh. 
deals with a different Act as an authority for the present case. 


The next case referred to is Fijayaraghavulu Pillai v. Thea- 
garaja Chetti .(7) . This case arose under the rules framed by 
the Government under the City Municipal Act, Madras Act III 
of 1904, whereby a Presidency Magistrate was to decide as to 
the competency of candidate for a Municipal election. It 
was held that the Magistrate’s order was passed by him as a 
“ referee ” between the president of the corporation and the 


ne 9 —————: 





(6) (1895) I L R 21 B 279. 
(7) (1914) I L R38 M581: 27M 1.7 227, © 
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‘candidate and not asa Court. This case is again no authority  Ramaswami 
in the present case as the language to be construed was not = S™“4" 
the same and the considerations that prevailed there do not Muthu 
arise here. On the other hand it was held in Vasudeva Aiyar v Bae 
The Negapatam Devasthanam Committee, (8) that an order 
of the District Court under section 10 of the Religious Endow- 
ments Act was revisable by the High Court and this view was 
confirmed by the Privy Council in Balakrishna Udayar w Vasu- 
deva Aiyar (9). The authorities nies do not conclude 
the case before us. 

The answer to the argument based: on the use of the word 
“final” in section 57 is the same as in the case of election rules 
and need not be repeated. As I am holding that both in the 
case of section 57 and in that of the election rules jurisdiction 
is.given to the District Judge as the District Court and is really 
a supplemental Jurisdiction conferred on an existing tribunal 
and as the District Court is Subordinate to the High Court and 
subject to its appellate jurisdiction, it is open to us to revise its 
oxders both under S. 115 C. P. C. and under section 107 of the 

' Government of India Act. It is not therefore necessary to con- 
sider the applications for the issue of writs of certiorari. 

The last argument of the respondent i is that there is no 
question of jurisdiction or irregular exercise of it in the present 
case to justify our interference. What happened in this case 
is that by an erroneous construction of rule 10 of the Transi- 
tory rules taken with S. 55, Cl. 2 (5) the District Judge assum- 
ed jurisdiction to declare the membership of Mr. Gounder as 
void and as a necessary consequence his presidentship also and 
he then went on to declare that Mr. Iyer was duly elected with- 
out giving any one an opportunity to show that his election was 
vitiated by the commission of election offences as alleged in the 
written statement of Mr. Gounder. That I am inclined to 
think amounts to acting with material irregularity or illegality 
in the exercise of his jurisdiction. To assume jurisdiction to 
do a certain act by taking an erroneous view of law, when 
there is really no jurisdiction, ‘raises a case for interference 
under S. 115 C. P. C. See the observations in Aitchayya v Sri 
Seetharamachandra Rao (10). Mr. Justice Channel observes 
in Reg v. Manchester Justices (11). “It seems to me to be 
clear that a tribunal cannot give itself Jurisdigtion which it has 


not got by taking an erroneous view of the law.” I think the 


(8) (1913) I L R 38 M 594: 25M LJ 536. 
(9) (1917)1 L R40 M 793: 33 M LJ 69 (P C}. 
(10) (1912) IL R 39 M 195. 
(11) (1899) 1 Q B 571 (574). 
R—2 
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Ramaswami order on O. P. 51 falls within the rule and we must set it aside® 
Peat and C. R. P. No. 342 of 22 is therefore allowed with costs here 
Muthu and in the Court below and O. P. No. 51 of 22 is dismissed. 
velappa Asregards O. P. No. 47 of 22 it falls with O. P. No, 51, as the 
. —— e order in it is based on the order in the latter. There is further 
Krishnan, |; the material irregularity pointed out above. C. R. P. No. 
341 must be allowed and the order on O. P. No. 47 of 22 must 
be reversed and the petition remanded to the District Judge to 
be disposed of according to law on the merits. The costs of 
the petitioner in the High Court in that petition will- be paid 
by the respondents 1 and 2. The costs in it in the lower Court 
will abide and follow the result. 


Civil Miscellaneous Petitions Nos. 1869 and 1870 of 
1922 are dismissed but without costs. 


Venkata- Venkatasubba Rao J. :- The District Judge of Coimba- 
subba RaorJ. tore has set aside the appointment of Mr. Ramaswami Goun- 
der as a member of the Taluk Board of Gobichettipalayam and 
has further declared his election as the president of the Taluk 
Board illegal and the-District Judge has made a further order 
declaring Mr. Venkatesa Aiyar to have been duly elected pre- 
sident of the Taluk Board. “The propriety of these orders is 
questioned by Mr. Ramaswami Gounder before us. 

Before entering on a discussion of the questions of law 
raised, I may briefly state the facts that led to the passing of 
the above orders. | 

Under the Madras Local Boards Act 1920 the Local 
Government is required to fix by notification the date on which 
the first reconstituted Taluk Board in any Taluk shall come into 
existence. Accordingly by a notification, dated 3rd January 
1922 the reconstituted Taluk Board of Gobichettipalayam was 
brought into existence with effect from the 1st March 1922. 
Under Rule 10 of Schedule 10 to the Act the term of office of 
the members of the Taluk Board holding office at the com- 
mencement of the Act would, sybject to an exception presently 
to be noticed, expire on‘the date fixed in the notification viz., 
1— 3—22. Contemporaneously with the expiration of the 
terms of office of the old members, the members elected or ap- 
pointed under the Act for the first time were to assume ofhce 
as the members of the reconstituted Taluk Board (See Rule 9 
of Schedule 10). The result is that there is no interval of 
time between the going out of the old members and the coming 
in of the new members, To achieve this object it is further 
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‘provided that the president of the District Board shall in res- Ramaswaniti 
pect of the Taluk Board in his jurisdiction make appointments et 
and cause arrangements to be made for election 6f members, Muthu 
so that the newly appointed or elected members may come into pela ad 
ofice on the date specified in the notification (See Rule 12- (2) hom 
Schedule 10). The elections and appointments were accord- nee I. 
ingly completed by the 21st February 1922 and Mr. Rama- 
swami Gounder was under section 9 (b),of the Act appointed 
a member of the Taluk Board by the president of the District 
Board. Under Rule 12 (3) of Schedule X on the first recon- 
stitution of the Taluk Board or as soon as may be after such 
reconstitution, ameeting should be held at a time tobe 
fixed by the President of the District Board for the 
election of the president of the reconstituted Taluk Board. In 
pursuance of this provision the 15th March 1922 was fixed for 
the election of the president, Mr. Ramaswami Gounder and 


Mr. Venkatesa Aiyar being the candidates’ that stood for 
election. The election was held and Mr. Ramaswami Gounder 


was elected president. 

Two petitions were filed before the: District Judge of 
Coimbatore, O. P. No. 47 of 1922 -and O. P: No. 51 of 1922. 
In O. P. No. 47 of 1922 two of the elected members of the 
Taluk Board Muthu Velappa Gounder and Kaliana Gounder 
called into question the election of Mr. Ramaswami Gounder as 
president and joined as respondents to that petition Mr. Rama- 
swami Gounder and Mr. Venkatesa Aiyar. This petition was. 
hled under section 199 (c) of the Act and under the rules-made 
under that section in respect of the conduct of enquiries etc., re- 
lating to elections. 


O. P. No. 51 was filed by Srinivasan Chettiar questioning 
the appointment of Mr. Ramaswami Gounder as a member of 
the Taluk Board and to that petition the latter alone was made 
a respondent. ‘This petition was filed under section 57 of the 


Act. : i 
| The District Judge dealt with O. P. No. 51 and came to 
the conclusion that Mr. Ramaswami Gounder’s appointment as 
a member was invalid and set aside the said appointment. 
Before dealing with the grounds of the District Judge’s 
decision it must be noted that Mr. Ramaswami Gounder had 
been a member and the president of the Taluk Board consti- 
tuted under the Old Act. I shall first refer to the provisions 
of the Act on a construction of which District Judge has come 


to this conclusion. 
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Section 55, so far as it is relevant to the present purpose is ® 
in the following terms. ‘‘ A person shall be disqualified for 
appointment as a member of the local board if such person 1s 
at the date of appointment already a member of the local board 
whose term of office will not expire before his appointment can 
take effect. : 

Rule 10 (1), (2), (3), of Schedule X (Transitory Pro- 
visions) runs thus :__‘‘ (1) The term of office of the president 
of a taluk board holding office at the commencement of this Act 
shall extend until a new president elected or appointed under 
rule 12 .(3), assumes office. 

(2) The term of office of the other members of a taluk 
board holding office at the commencement of this Act shall ex- 
pire on the date fixed in the notification under rule 9. 

(3) Such president and members shall during the period 
specified in sub-rules 1 and 2 have all the powers and be subject 
to all the duties of the president and members respectively of a 
taluk board under this Act. ” 

The District Judge has held that under rule 10 (1) the 
term of office as member of Mr. Ramaswam1 Gounder became 
extended and that as on the date his appointment could take 
effect he was already a member of the local board he was dis- 
qualified to be appointed a member of the new board under 
Section 55 (5). 

It seems to me that this decision is clearly wrong. Ona 
reading of 10 (1) and 10 (2) together, the intention of the 
legislature appears to be that the term of office of all the mem- 
bers as members should expire but that the term of office of the 
president as president should extend for a further period. The 
object of this exception in favour of the president 1s obvious. 
On the date fixed in the notification the new taluk board comes 
into existence, the old members go out and new members as- 
sume Office, but there is bound to be an interval of time between 
the coming into existence of the reconstituted board and the 
election-of the president. ‘The,interval in this case neappencd 
to be a fortnight. 

It is necessary that the executive work of the taluk board 
should be carried on without a break and for this contingency a 
provision was inserted that the president of the old taluk board 
should continue to be the president until the new pr esident elect- 
ed or appointed should assume ofhce: The rules in Schedule X 
are termed “Transitory Provisions ” and are made under 
Section 238 of the Act which occurs in the Chapter headed 
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“ Trangitional and Transitory Provisions” These provisions Rawaswami 
oundan 


and rules were enacted to meet difficulties that may arise in con- 


: v. 
nection with the first constitution of the boards. “ As it was felt Papel 
that the continuance of the president’, was essential, a special Poa a 
rule was made extending his term of office. It, does Er 

e Venkata- 


not follow that because his terms of office as presi- subba Rao. J. 
dent was extended, his term of office asamember was 
also necessarily extended. As a matter of fact there is no need 
to do so and it would be contrary to the intention of the legis- 
lature that the president whose term, of office was extended 
necessarily also continued to be a member. It is true that 
rule 10 (1) and (2) could have been more skilfully drafted, 
but I think on a reasonable construction of the terms of these 
provisions, no other conclusion than what I have stated above 
is possible. The District Judge’s reason for rejecting this con- 
struction is that both under the old and the new Act, only a 
member can be appointed or elected as a president and no per- 
son can be a president unless he is also a member and the Dis- 
etrict Judge refers to Ss. 15 and 22 (2) of the old Act and 
Ss. 12 (2) and 15 of the new Act... In adopting this line of 
argument the District Judge seems to have ignored S. 238 of 
the Act which is as follows. “ In their application to the mem- 
bers and presidents of the Local Boards in office on the date 
of commencement of this Act and the first reconstitution of 
such boards in accordance with this Act, the provisions of this 
Act shall be read subject to the rules contained in Schedule X. ” 
From this section it is clear that in the transitional stage there 
may be a president of the Taluk Board who is not a member 
thereof. It therefore seems to me both on a consideration 
of the principles underlying the transitory provisions and of 
the construction of the various sections and rules referred to 
above that the ofice of Mr. Gounder as member of the Taluk 
Board did expire on the rst March 1922 and that only his term 
of office as president was extended for a further period. 


If the view of the District Judge were correct it would 
follow that the president of the old Taluk Board would be dis- 
qualified to be a member of the reconstituted board ; that is to 
say, the person who occupied the most important position in 
regard to the Taluk Board which became dissolved would by 
reason of the very fact that he occupied that important posi- 
tion, be placed under a disability and would be prevented from 
being even a member of the Taluk Board. This result would 
be preposterous and the Courts would not adopt a construc- 
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tion which would lead to such a result unless driven té do so 
by the plain language of the provisions of the Act. 

. Lam therefore clearly of opinion that the appointment 
of Ramaswami Gounder as a member was valid and the order 
passed in O. P. No. 51 of 1922 by the District Judge declaring 
the appointment invalid is wrong. 

As I observed, the District Judge had before him two 
petitions, 51 of 1922 challenging Mr. Gounder’s appointment 
as a member and 47 of 1922 disputing his election as president. 
O. P. No. 51 of 1922 was filed under section 57 which deals 
with the disqualifications specified in Ss. 55 and 56. But S. 57 
is confined in terms to objections to election or appointment as 
member and therefore although the petition contained a prayer 
for setting aside the election of Mr. Gounder’s as president on 
the ground that the validity of his election as president was 
dependant on the validity of his appointment as a member, the 


“District Judge rightly decided that he could not in that petition 


adjudicate on the validity of Mr. Gounder’s election as presi- 
dent. O. P. No. 47 of 1922 was an election petition present- 
ed under the rules made under S. 199 for the decision of elec- 
tion disputes challenging the election of Mr. Gounder as presi- 
dent and it contained various charges of corruption etc., of 
which he was alleged to be guilty but did not allege that his 
election as president was invalid because he was not validly 
appointed a member. The District Judge having decided in 
O. P. No. 51 of 1922 that Mr. Gounder’s appointment as 
member was invalid, recorded a decision in O. P. No. 47 of 
1922 that his election as president was invalid because he was 
not a validly appointed member. In other words the District 
Judge considered it unnecessary to enquire into any of the alle- 
gations made in O. P. No. 47 of 1922 and, decided against the 
validity of the election of Mr. Gounder as president solely on 
a ground not taken in the said petition but taken only in O. P. 
No. §1 of 1922. 

It has been argued before us that the District Judge was 
in error in having in these circumstances set aside the election 
of Mr. Gounder as president and | am of the opinion that this 
argument is sound. | 

Exception- is taken to the orders of the Judge on another 
ground which seems to me to be a very substantial ground. As 
I have already pointed out in O. P. No. 47 of 1922 both Mr. 
Ramaswami Gounder and Mr. Venkatesa Aiyar were respon- 
dents, but relief that was asked was merely that the election of 
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Mr. Gounder as president of the Taluk Board should be dec- 
lared void and a re-election ordered. Inthe written statement 
of Mr. Gounder it was alleged ‘‘ the 2nd respondent and his 


. supporters have committed various corrupt and illegal acts in 
connection with this election and are guilty of such acts but it . 


is not necessary to detail them here as the petition is not for 
declaring the 2nd respondent as duly elected.” The District 
Judge however declares by his order that the 2nd respondent 
Mr. Venkatesa Aiyar had been duly elected president of the 
Taluk Board. In so doing the District Judge has contravened 
the very clear provisions of the rules-made under S. 199 (2) (c) 
referred to above. Rule 9 says: “ Where at any enquiry 
into an election petition any candidate other than the returned 
candidate claims the seat for himself the returned candidate or 
any other candidate. to the proceeding may give evidence to 


“prove that the election of such candidate would have been void 


if he had been the returned candidate and a petition had been 


+? 


presented complaining of his election. 

Rule 3 is in these terms : “ The petitioner may.1f he so 
desires in addition to calling in question the election of the re- 
turned candidate, claim a declaration that he himself or any 
other candidate has been duly elected. ” 

It is clear that no such declaration was asked for in the 
petition and from the papers before us, it does not appear that 
In Mr, Venkatesa Aiyar claimed the seat for himself. In any 
event Mr. Gounder had a right to adduce evidence in support of 
the allegations of corrupation etc, made by him against Mr. 
Venkatesa Aiyar-and without giving the former an opportunity 
to adduce such evidence, the District Judge has made a 
declaration. that the latter was duly elected. 


The District Judge disposes of the matter in these words. 
“ There will be some justification for ordering a fresh election 
if the 2nd respondent had been able to get only a few votes 
as against the rst respondent. A fresh election means a delay 
and I should think that the 2nd respondent should have the 
benefit of his fairly large number of votes at the election of 
the 15th March.” ‘This ground is utterly untenable and the 
order of the District Judge on this point is wrong. 

To sum up I hold: (1) That the “District Judges view 
of the law is wrong and that by taking a wrong view he dec- 
lared Mr. Gounder’s appointment as member and election as 
the president invalid and gave a further declaration that Mr. 
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Venkatesa Aiyar was duly elected President. His decision is 
tantamount to removing Mr. Gounder from membership and 
from chis* office as President, and restraining him from acting 
as member or president and in addition’ directing the Taluk 
Board to accept Mr. Venkatesa Aiyar as the president. 
(2) That the District Judge acted with material irregularity, 
if not illegaly in adjudicating in O. P. No. 47 of 1922 that Mr. 
Gounder’s election as president was invalid on a ground not 
taken in that petition. (3) That the District Judge act- 
ed in contravention of the plain provisions of the rules relating 
to trial of election petitions by declaring, without enquiry into 
the allegations of corruption, etc., urged against Mr. Venkatesa 
Aiyar, that the latter was validly elected as the president. 

With these observations I shall proceed to consider the 
next question that has been argued before us, namely, are we 
justified in interfering with the orders of the District Judge in 
the exercise of our revisional powers ? 

S. 115 C. P. C. is in the following terms. 

“The High Court may call for the record of any case 
which has been decided: by any Court Subordinate to such High 
Court and in which no appeal lies thereto, and if such Subordi- 
nate Court appears 

(a) to have exercised a jurisdiction not vested in it Di 
law, or : 
(b) to have failed to exercise a jurisdiction so vested, 
or 


(c) to have acted in the exercise of its jurisdiction il- 
legally or with material irregularity the High Court may make 
such order in the case as it thinks fit,” 


There can be nu doubt that the District Judge acted with 
material irregularity under cl. (c) above in setting aside the elec- 
tion of Mr. Ramasami Gounder in O. P. No. 51 of 1922 ona 
ground not taken in the petition and in declaring Mr. Venkatesa 
Aiyar to have been duly elected in contravention of the 
rules pertaining to the conduct of election petitions. 
Even if the words “ with material irregularity ” should be held 
to refer to “ faults of procedure ” as held by Jenkins C. J. in 
Shew Prosad v Ramchunder (12) and the word “ procedure ” 
should be understood in\the language of Rankin J. in Hindley v 
Joynarain Marwan (13) in the restricted sense of method of 


(12) (1913) I L R 41 C 323. 
(13) (1919) I L R 46 C 962 a 971, 
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conducting a case, still, the irregularity committed by the Dis- 
trict Judge would amount to “ material irregularity ” within 
S. 115 cl. (c). -= ee 

As regards the portion of the order of the District Judge 
which proceeds upon a misconstruction of the provisions of the 
Local Boards Act including the transitory provisions I am also 
of the opinion that we have power to deal with it under either 
cl. (a) orcl. (c) of S. 115. In regard to the scope of these 
clauses there has been an almost irreconcilable divergence of 
judicial opinion. I may instance the Cases of Sheoraj Nanda 
v Gopal Suran (14) and, Shew Prosad v Ramchunder (12). 
In the former a certain property was attached in the hands of 
the petitioner before the High Court on the ground that he had 
become a trustee for the judgment-debtor by virtue of a certain 
alleged agreement. ‘The petitioner preferred a claim and the 
Subordinate Judge rejected it and he thereupon applied to the 


High Court to set aside the order of the Subrdinate Judge, It was 
contended on behalf of the decree-holder that the order of the 

ubordinate Judge was not made without jurisdiction. The 
ground of the decision of the Subordinate Judge was that the 
petitioner had agreed to pay the decree-debt by the document 
which transferred the property to him and in consequence there- 
of he became a trustee of the property for the judgment-debtor 
and therefore the property was liable to attachment in the peti- 
tioner’s hands. It will thus be seen that the Subordinate Judge 
in disallowing the claim proceeded upon a wrong view of the 
Law. The High Court (Sir Comer Petheram C. J. and Amir 
Ali J.) however held that they had power to interfere with this 
order in revision. Inthe latter, that is in Shew Prasad v. Ram- 
chunder (12) an application under section 41 of the Presidency 


Small Cause Courts Act for the recovery of possession of certain . 


immoveable property was refused by the Presidency Small Cause 
Court on the ground that the relationship of landlord and 
tenant had not been established. Fletcher J. to whom an appli- 
cation was made by the landlord under S. 115 of the Civil 
Procedure Code, to set aside the judgement of the Small Cause 
Court, holding that “ it is quite impossible to understand what 
the learned Judge (of the Small Cause Court) means when he 
says that the plaintiff is not entitled-to evicé the defendant be- 
cause the lease to the plaintiff does contain a covenant autho- 
rizing him to do so ” interfered with the judgement in question 

(14) (1891) ILR 18 C 290. 

(12) (1913) I L R 41 C 323, 339. 
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and directed that it should be set aside. On appeal from 
the Judgment of Fletcher, J., Jenkins, C. J., and Woodroffe, J 
came te thé conclusion that the exercise of revisional 
powers on the part ofthe High Court was not jus- 


‘tified as the Small Cause Court was entitled to come 


to the conclusion to which it did, even though the 
conclusion was erroneous and if it did come to that conclusion it 
could not be said that the Court had failed to exercise the juris- 
diction vested in it by law. 

It may be interesting to, note that in the former of the two 
cases referred to above, that is, Sheoraj Nanda v. Gopal Suran 
(14) Petheram, C. J. and Amir Ali J. while being in agreement 
as regards the decision to be given in the case, differ in respect 
of the grounds upon which their respective decisions were 
based. Petheram, C. J. says : “ it seems to us that the Subordi- 
nate Judge was acting beyond his jurisdiction in directing that 
this property which belongs to a person other than the judge- 
ment-debtor should be attached and sold ” thus acting under 


Clause (a) of S. 115 where as Amir Ali J, acts under cl. (ô 
for he observes “ | am clearly of opinon that the lower Court 


has acted illegally and with material irregularity in the exercise 


of its jurisdiction in directing execution to issue against the pro- 
perties held by the petitioner ”. 

A mere error of law does not justify interference in revi- 
sion for, as observed in Amir Hussan v. Sho Baksha (15) a 
Court may have jurisdiction to make an order which in fact or 
in law is wrong. But no Court can act illegally, although it is 
very dificult to say when merely an error of law has been com- 
mitted or when the Court has acted illegally. There being 
as | observed a conflict of opinion in the statement of the prin- 


_ ciples on this subject it seems to me that I may usefully examine 


the facts of some of the cases binding upon us with reference to 
the decisions given in those cases. In Manisha Eradi v. Siyali 
Koya (16) (F. B.), the Court consisting of five Judges unani- 
mously came to the conclusion that the High Court had power 
in revision to set aside the decree of a Small Cause Court which 
had jurisdiction to entertian suits for rent only where the claim 
is founded on a contract when it erroneously assumed that a 
sub-tenant by entering on lease became liable by an implied con- 
tract to pay the rent and passed on that footing a decree against 








— — 


(14) (1891) IL R18 C 200, 
(15) (1884) I L R ILC 6 (PC). 
(16) (1887) IL R 11 M 220 (F B), 
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the substenant. In Balakrishna Udayar v. Vasudeva Ayyar — Ramaswami 
(9) this question had to be considered. The facts were as Grea” 
follows : Under S. 10 of the Religious Endowments, Act if a Mutbu 
Velappa 
vacancy occurring among the members of the Committee ‘is not Gonder 
filled up by election within three months after it has occurred, = 


the Civil Court may appoint a person to fill up the vacancy or Dees I. 
may order that the vacancy be filled up by the remaining mem- 

bers of the Committee. After the period of three months men- 

tioned in the section was over, in pursuance of an order made . 

by the District Court an election was held by the remaining 

members of the Committee, a certain person was declared duly 

elected and the District Judge accepted him as a member of the 


committee on the ground that upon the true construction of 


S, 10 the remaining members of the committee should hold an 
election and the vacancy should be filled up in that way. The 
Privy Council agreeing with the High Court held that this con- 
struction of the section was wrong, that i it was not competent to 
the remaining members to All up the vacancy by means of an 
eclection and that the terms of the section did not warrant the 
course adopted by the District Judge. It will be noticed that 
the District Judge had jurisdiction in the ordinary sense, that 
is a jurisdiction, local, pecuniary, Personal or with reference to 
the subject-matter of the suit (see judgment of Woodroffe J. in 
Shew Prasad v. Ram Chunder (12). If the jurisdiction there- 
fore means merely propriety-of forum, the District. Judge had 
certainly jurisdiction to deal with the matter that arose before 
him under the Religious Endowment Act. But as their Lord- 
ships of the Privy Council set aside “the order of the District 
Judge as made without jurisdiction, it cannot be said that they 
were using the word “ jurisdiction ” in the narrower sense refer- 
red to above. The same question again arose for decision in 


Sundaram v, Mamsa Ravuthen (17). The lower Courts held 
that a judgement-debtor, who after the Court-sale, had trans- 
ferred his interest in the property sold in execution of a decree, 
had no locus standi to apply under Order 21, Rule 89, and re- 
jected his application. Against this decision the judgment- 
debtor filed a revision petition to the High Court. The Full 
Bench held that the judgement-debtor retained sufhcient interest 
to entitle him to apply under the rule. In regard to the point 
whether any question of jurisdiction was involved, they answer 








(9) (1917) I L R40 M 793: 33 ML J 69. 
(12) (1913) I L R 41 C 323, 339. 
(17) (1921) TLR 44 M £64: 40M LJ 497 (F. B.) 
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the reference in the affirmative, following Balakrishna U dayar 


v. Vasudeva Ayyar (4). 

In the above cases referred to by me the error of law com- 
mitted by the lower Courts was held to have affected their juris- 
diction. On the authority of these decisions the proper conclu- 
sion in my opinion seems to be that the order of the District 
Judge made in O. P. No. 51 of 1922 also comes within the 
scope of S. 115 of the Civil Procedure Code. : 

It has been next argued before us on behalf of Mr. Ven. 
katesa Aiyar that the District Judge exercised his powers under 
the Act not as a Court of law but merely as a persona designata 
whosedecisions are not to be treated as the judgments of a 
legal tribunal and the High Court cannot therefore interfere 
with the orders of the District Judge in revision. | Whether 
the District Judge is a Court or not must be determined on a 
consideration of the language of the various provisions which 
define his powers, his duties and the procedure to be -followed 
by him. The presumption is, when any existing tribunal is 
given a right to determine certain matters, that tribunal is to E 
determine such matters asa Court. The party who contends 
that the matters referred to the tribunal were not referred to it 
as a Court of law must nake good that position by referring 
to the various sections which establish that his contention 1s 
correct. This point was expressly decided by the house of 
Lords in National Telephone Company Limited v Post-master 
General (5) Lord Parker of Waddington observes that where 
by a statute matters are referred to the determination of a 
Court with no further provision the necessary implication: is 
that the Court will determine the matters as a Court. It is 
pointed out in the judgments that the jurisdiction of such a tri- 
bunal is enlarged, but all the incidents of such Jurisdiction, in- 
cluding the right of appeal from its decision, remain the same. 

Balakrishna Udayar vy Vasudeva Ayyar (9) to which I 
referred above in another connection is also an authority upon 
this point. It was contended in that case that the order of the 
District Judge which was under consideration was not a judi- 
cial but merely an administrative or ministerial act. That 
contention was based upon an argument that the Civil Court 
exercised its powers not as a Court of law but merely. as a 


persona designata. «Their Lordships of the Privy Council 
after examining the language of the various sections of the 























(9) (1917) IL R40 M 793 (P C). 
(5) (1913) A C 546. 
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Religious Endowments Act overruled that contention. The 
decision of the Privy Council affirms the judgment of the High 
Court in the same case reported in Vasudeva Ayyar y The 
Negapatam Devastanam Committee (8). Sir Arnold White 
C. J. in dealing with this question refers to certain sections of 
the Religious Endowments Act and arrives at the conclusion 
that in regard to those sections the District Judge undoubtedly 
exercises judicial functions as a Civil Court and not as a persona 
designata and he then observes : “ It seems to me it would be 
inconvenient if for certain purposes the District Judge is a 
Civil Court exercising judicial functions under the Act and for 
other purposes under the Act is a persona designata not exer- 
cising judicial functions.” These observations apply with 
great force to the present case. No doubt an application may 
be made to the District Judge under S. 57 for an enquiry in 
respect of the allegations of disqualification arising under S. 55 
or ¢6. But this is merely an enabling provision because the 
right of the applicant to call in question an election on any of 
the grounds specified in Ss. 55 and 56 by an election petition 
under the rules remains unaffected. The first rule runs as 
follows : “ Save as provided in S. 57“of the Madras Local 
Boards Act 1920 no election held***sliall be called in question 
except by an election petition presented in accordance with 
these rules.” The result is that the party considering him- 
self aggrieved may at his option, apply-under S. 57 or present 
an election petition. If in dealing with an election petition the 
District Judge acts as a Court and not as a persona destgnata, 
it would be indeed very inconvenient in the words of Sir Arnoid 
White C. J. if for certain purposes the District Judge is a 
Court and for certain other purposes he is a persona designata. 
The indications are perfectly clear that when dealing with elec- 
tion petitions he acts as a Court and if this position is correct, 
in my opinion, it follows that he acts as a Court even when he 
deals with applications under S. 58. The rules provide that a 
petition if presented to the District ‘or Subordinate Judge 
having jurisdiction, the petitior shall be signed and verified in 
the manner prescribed in the Code of Civil Procedure. If 
the provisions are not complied with, it is the District or the 


Subordinate Judge that is to dismiss the petition. Ít ıs further 
provided that the District or Subordinate Judge may direct any 


Court subordinate to him to hold an enquiry. Rule 6 provides 
that every election petition shall be enquired into as nearly as 


rc 
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(8) (1913) ILR 38 M 594. 
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may be in accordance with the procedure applicable under the 
Code of Civil Procedure to the trial of suits. ` It is also pro- 
vided that at-an enquiry, the local board concerned may appoint 
a legal practitioner to attend the enquiry and take such part 
therein as the enquiring authority may allow. I think what 
| have stated is sufficient to show that the legislature intended 
that the District Judge should determine questions referred to 
him in his capacity as a Court. 

The cases cited for the respondent do not have much bear- 
ing on the matter as they turn upon the language of other Acts, 
but I may observe in regard to Vijiyaraghavulu Pillai v Thia- 
garaya Chetti (7) on which reliance was placed that it was de- 
cided before the decision by the Privy Council reported in Bal. 
Krishna Udayar.v Vasudeva Ayyar (9). The decision of 
the High Court which was then under appeal to the Privy 
Council was cited to the learned Judges and in their Judgment 
they state that they were informed that that decision was under 
appeal to His Majesty in Council. I therefore hold that the 
District Judge was acting as a Court and not as a persona de- 
signata and that his decisions can be revised by the High Court 
in the exercise of its powers:of revision. i 

There remains one more argument to be dealt with. On 
behalf of the respondent, it was argued that under Rule 12 (3) 
of the rules made for the conduct of election enquiries, as well 
as under S. 57 (2) Of the Act, the decision of the District 
Judge or other enquiring authority is said to be final, and that 
therefore the decisions in question are not open to revision. 
In Matangini Devi v Girish Chunder Chongdar (18) it was 
pointed out that when a section says that a certain order shall 
be final it only means and intends that it shall not be open to 
appeal and that the intention is not to make the order absolutely 
final so as to make it not open to revision. Observations to 


a similar effect occur also in the judgment in Valliammmal v, The 
Corporation of Madras (19). I reject the contention and 


hold that the orders of the District Judge are liable to be 


revised by the High Court. 
For these reasons I agree in the conclusions arrived at and 
in the orders proposed by my learned brother. 
Appeal allowed. 
ASV.” ———— 
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« -IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. JUSTICE COUTTS TROTTER AND MR 


JUSTICE RAMESAM., l 
Kanakammal and others Sa .. Appellant 
(Defendants) ° 
Y, i . 
C, Baktavatsulu Naidu and another ... Respondents 


( Plaintiffs.) 

Hindu Law--Woman.-Gift or devise in favour of--Estate taken--Presumption een 
—Will--Construction-- Widow Estate taken by--Widow's estate or absolute estate-- Baktavateuta 
Bequest to her of residue after payment of lagacies--Recognition of her right to Naidu. 
residue as heir--Test, 


A devise of an estate to A is prima facie a devise of an absolute estate 
and there is no presumpuiion that, where the devisee is a Hindu female, the 
estate is the limited estate of a Hindu widow, daughter, or mother taking by 
inheritance. If the effect of a deed of gift or of a will, in its natural and 
proper construction, is prima facie to give an absolute estate, the ease of Maho- 
- med Shamsool Hooda v Sevak Ram (2 1, A. 7) ought not to be used for cutting it 
down to the limited estate of a Hindu female taking as an heir. 

* The will of a Hindu, who died leaving behind him a widow and a daughter, 
provided for certain legacies in favour of his sister and others, directed that, 
until the widow attained the age of 20, the executot's should pay for the domestic 
expenses of the widow and the daughter, and for any special expenses required 
to be incurred by either, and finally provided that’ “the executors should deliver 
over the a‘oresaid my properties and cash and a'l tle other properties to my wife 
alter she attains the age of 20 years >, l 

Held that, on the proper construction of the will, the clause providing for 
the delivery of the properties to the testator’s widow after she attained the age 
of 20 years was a dispositive clause, and that shextook an absolute estate in the 
residue. 

The learned Judges repelled the contention that, under the will, the re- 
sidue after the payment of the legacies was undisposed of, that the widow inherit- 


ed the residue as heir and took only a widow’s estate therein, and that the diz 


rection in the clause in question was only to handover the property to her in re- 
cognition of her title as heir of her husband . 


On appeal from the Judgment of the Hon’rable Mr. 
Justice Seshagiri Aiyar dated 21st day of November 1920 
passed in the exercise of the Ordinary Original Civil Jurisdic- 


tion of this Court in C. S. No. 366 of 1919, 
V. V, Srinivasa Atyangar for appellant. 
T. Ethiraja Mudaliar for respondent, - 
The Court delivered the follotving 
JUDGMENT :—Ramesam, J.:—The only point arising for 
decision in this appeal is the construction of the will (dated 
~ "OS, Appeal No. 101 of 1919, 5th’ May of 1922, 
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29th August 1905 of Chennakesavalu Naidu, the last male owner ° 
who died on 4th September 190: leaving a widow anda daugh- 
ter.” It provides for certain legacies in favour of his sister and 
others (Cl. 12, 5and 13). If directs that, until the widow attains 
proper age, the executors should pay for the domestic expenses 
of the widow the daughter, Rupees twenty per month from the 
interest and the rents of the houses (CI. 7) that, if any special 
expenses require to be incurred for the daughter or the wife, 


the executors should consider what is proper and what is im- 
proper and should pay only what is proper (CI. 11). Finally it 
provides ‘‘ The executors should deliver over the aforesaid my 
properties and cash and all the other properties to my wife 
Kanchi Pushpamma after she attains the age of twenty years ” 
this age being apparently what the testator meant by ‘ proper 
age’ in Cl. 7. ‘The executors took out probate in 1906 and 
delivered the properties to the widow in June, 1909. The 
daughter.died in 1906 and the widow died in 1918 leaving ano- 
ther will. The defendant's claim as legatees under the latter 
will. The plaintiff sues on the ground that the widow had, 
under her husband’s “will, only the estate of a Hindu widow 
taking as an heir, that she was incompetent to dispose of it by 
AA and that KAA as ieee ss oner. Seshagiri 
Aiyar, J. who heard the case on the Original Side held (1) 
that the will of Chennakesavalu purported to dispose of all his 
interest in the property and there was no intestacy and (2) that 
the widow took only a life estate. He decreed the plaintiff s 
suit. The defendants appeal. 


Before us, it was conceded by both sides that the learned 
Judge’s judgment cannot be supported as it stands. The real 
issue is— “Was there a disposition of the residue of the proper- 
ty, after the payment of the legacies ” 

If Cl. 14 is a clause disposing of the residue of the pro- 
perty to the widow, then, as there are in it no words cutting 
down her estate to a life estate or a Hindu widow’s estate, she 
takes absolutely. A devise of an estate to A. is prima facie 
a devise of an absolute estate. And there is no presumption 
that, where the devisee is a Hindu female, the estate is the 
limited estate of a Hindu widow, daughter or mother taking 
by inheritance, This has been the rule now well established in 
this court-Vide Ramachandra Rao v. Ramachandra Rao (1) 
(following Surajmani v, Rabi Nath Ojha (2) to which 

(1) (1918) I L R Mad. 42 M 283 :36 M L J 30. (2) 1 LR 30 All, 84 (P G). 
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Seshagiri Aiyar, J. was a party and in which all the cases were Kanakammal 


v, 


collected and my judgment in Soundarajan v. Natarajan (3). Bakta- atsulu 
Consequently, the vakil for the plaintiff-respondent while pia 
supporting the decree of the learned Judge, was driven to con- — Ramesam, 
tend before us that the learned Judge erred in holding that there * ! 
was no intestacy.. He laid considerable stress on the word 
‘deliver ’ in cl, 14 and contended that the object of the will was 
to provide for the legacies only and that cl. 14 is not a dis- 
positive clause. According to him, the.residue after the pay- 
ment of the legacies was undisposed of ; the testator’s intention 
was that the widow should inherit the residue as heir and should 
take only the widow’s estate, the direction in the clause being 
merely to hand over the property to her in recognition of her 
title as heir of her husband. It will be at once noticed that 
this contention is inconsistent with the testator’s desire to post- 
pone the estate to be taken by his widow (whatever its nature 
may be) until shé attained the age of 20 and with the provision 
in cl 11. Ifthe clause merely postponed her estate till she 
attained majority, it would not be inconsistent with her title as 
heir, as such a clause may be regard ded as a provision for 
management during her minority. ‘But when it postponed 
her estate till she attains the age of 20, it is inconsistent 
with her succession as heir on the death of the husband, 
On account of this difficulty, the Vakil for the respondent was 
also driven to contend that the cl. (1+) postponing the delivery 
of the residue to her until she attained the age of 20 was void 
and that she might have insisted on the delivery of the property 
earlier if she-so wished. He also relied on Mahomed Sham- 
sool Hooda v, Shewakram (4) for the proposition that a 
devise toa Hindu widow must be construed as a devise 
of a widow’s estate only. As to this last case, it may 
at once be observed that the case is an authority only for the 
proposition that, where there is an ambiguity 1 in a will, it may 
be well to remember in construing it that a Hindu would de- 
sire to devise only the limited estate of a Hindu female taking 
as a heir. Though that case was cited before their Lord- 
ships of the Judicial Committee, in Surajmani v. Rabi Nath 
Ojha (2) (followed in Ramachandra Rao v. Ramachandra 
Rao (1)] it was held by their Lordships that the divisee in the 
(3). (1921) I. L. R, 44 Mad. 446 at page 482: 40 M. L. J. 354. 
(2) (1907) IL R 30 A 84 (P. C) 


(1) (1918) I L R 42 M 283. 
(4) ILR21,A.7. 
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latter. case took an absolute . estate. Ifthe effect’ of a deed 
of gift or of a will, in its natural and proper construction 1s 
prinia: facie, to give an absolute estate, | do not think the case 


in Mahomed Shamsool Hooda v. Shewakram (4) ought to be 
‘used for cutting down to the limited estate of a Hindu female 


taking.as an heir. 
The question is thus reduced: to whether cl. 14 ot the will 
is a dispositive clause. It is at this stage that the principle 


‘that there is a presumption against intestacy comes to our aid. 


In re Bright Smith: Bright Smith v. Bright Smith (5), In re 
Harrison :. Turner v. .Hellard (6); Re Saller: Farrant v. 
Carter (7); In re Henton : Heston v, Henton (8). Courts 
are not to presume that a testator who sat up to write a 
will, has not cared to say what is.to become of the bulk of the 
property. In this ‘case, it must be remembered that he 


refers to the residue of his property, in directing its being hand- 
ed over to the widow, and yet, it is contended for the respon- 
dent, he: does not dispose of it. I think this is not natural. 
If he was anxious that his wife should not be the absolute 
owner of the property, there was nothing to prevent him from 
saying so, instead of leaving it to'be inferred from a too strict 
reading of the word ‘ deliver, ’ with the result that his direction 
to postpone the estate till she attained the age of twenty be- 
comes nugatory. A residuary clause ought to be easily infer- 
red (vide S. 89, Indian Succession Act, Act X of 1865) which is 
applicable to Hindus by reason of the Hindu Wills Act (Act 
XXI of 1870). j 

I have only to notice two cases relied on by the learned 
Judge Radha Prasad Mullick v. Ranee Mani Dossee (9) 
‘Lhe terms of the will in that case are so entirely different that 
it affords no guide in this. Caralapathi Chinna Cunniah V. 
Cota -Naimmalwariah (10.) This case was decided at a time, 
when the trend of the Madras decisions against limiting a fe- 
male’s estate beginning with Sambasiva Aiyar v. Venkateswara 
Aiyar (11) was not well established. The conclusion of the 
learned, Judges in that case was that there was no intestacy but 
that the widow did not take an absolute-estate. I find it difh- 
cult to follow the learned Judge's statement at page 92. 


4. L, R21 A.7. 5. (1886) 31 Ch D 314 
6. (1885) 30 Ch D 390, 7. (1881)-44 T. T 603, 
8. 30 W R 702, 9. IL R35 C 896. 


10. (1909) L R33 M 91. 11, (1907) 1 L R31 M 179. 
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Having ‘said “We cannot now apply this rule to cases to which 
S. 82 (of the duccession Act) applies, ” they proceed to say, 
“we can restrict the widow’s interest, therefore, orily if the other 
terms will justify such restriction.” There was no clause in 
that will, actually cutting down the estate of the devisee to a 


limited estate. Yet no effect was given to S. 82, a process, I 
find it difficult to follow. In this case, the respondent’s con- 
tention is rather that there was no disposition of the residue at 
all, and the decision in Sambasiva diyar v. Venkateswara Aiyar 
(11) cannot be invoked in favour of the’ respondent. 

I would theretore hold that, on a proper construction of 
Chennakesavalu’s will, his widow got an absolute estate in the 
residue. The appeal will be allowed and plaintiff’s suit dis- 
missed with costs throughout. .- 

COUTTS TROTTER, J :_I agree. , 

A.S. V. ——— Appeal allowed, 

‘IN THE HIGHCOURT OF JUDICATURE AT MADRAS. 
e Present :__Mr. Justice Wallace. ) | 
Nara Appayya ae “Petitioner (Respondent). 


v, l 
Darsi Venkatappayya - UA Respondent (Petitioner). 
Criminal Procedure Code Ss, 435° and 19 Crinan “Revision Petition — 
Dismissal. for non-payment of printing charges—Power to rehear. ) 
Once a criminal revision case has been dismissed for default of payment 
of printing charges, it is not competent to the High Court to rehear the case or 
entertain a fresh application for revision. 23 M. L. J. 321 Toul. 

Petition under. Ss, 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the Deputy Magistrate of Guntur dated 29th 
June, 1921 in M. C. No. 6 of 1921. 

T. Ramachandra Rao for the petitioner, 

C. Sambasiva Rao for the respondent. 

V.L. Ethiraj for the Public Prosecutor. 

The Court delivered the following 

ORDER :__It is admitted that Criminal Revision Case No. 
787 of 1921 presented by the same parties and for the same 
relief was dismissed by this Court for default of payment of 
printing charges. The preliminary point for decision there- 
fore in this case is whether the High, Court can or will entep 
tain a petition on a matter already disposed of, when the order 

11. (1907) I. L, R. 31 M. 179, 


* Cr. RC. No. 325. of 1922 


lst Oc 
(Cr, R. P. No. 282 of 1922), 31st October, 1922, 
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disposing of it is still in force and has not been set asidé. Peti- 
tioner relics only on the general powers of superintendence 
given to ‘this’ Court over subordinate courts under S. 107 of 


. the Government of India Act. 


The ruling of a Bench of this Court in Ranga Rao In 
re lis in point, that being a case in which it was sought to 
restore to flea Revision petition dismissed for default. The 
Bench held that it had no such power, This ruling is also 
clear authority for the proposition that in a Criminal Revision 
Case “no distinction can be made between an order passed 
without hearing the petitioner and one in which he is heard.” 
Hence the order of dismissal of Criminal Revision Case No. 787 
of 1921 is a final disposal. A Bench of this Court has recently 
in its judgment in Criminal Appeal No. 695 of 1922 laid duwn 
that when a Criminal Appeal has once been disposed of finally, 
the Court has no power to entertain atfresh appeal on the same 
matter while the original disposal stands. It is true that one of 
the learned Judges in that case, Devadoss, J, doubts the correct- 
ness of the ruling in Ranga Rao In re (1) on the ground that 
the High Court is not entitled to dismiss a Criminal Revision 
Petition for “ default of appearance.” But that does not cover 
the present case, or affect the finality on this date of the order 
dismissing Criminal Revision Case No. 787 of 1921. 


It is a universal principle of law in the absence of 
direct statutory provision, that when a matter has been finally 
disposed of by a Court, the Court is functus officio and cannot 
entertain a fresh prayer for the same relief, unléss ‘and until 
the previous order of final disposal has been set aside. Thus 
the present petition cannot lie as a petition to rehear the matter 
finally disposed of in Criminal Revision Case No. 787 of 1921, 
while the ruling in Ranga Rao in re (1) precludes:me from treat- 
ing it asa petition to set aside or review the order of dismissal 
of the Criminal Revision Case for default ; nor is the petition 
framed for that relief. 


I must therefore refuse to entertain this petition and dis- 


A. V. V. ——~ —— Petition dismissed, 


1. (1912) 23 M. L. J. 371. 
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l PRIVY COUNCIL. 

PRESENT :—LORD BUCKMASTER, SIR JOHN EDGE, SIR Law- 
RENCE |ENKINS AND LORD SALVESEN, ' 
Pirthipal Singh ... Appellant.” 

a : 
Ganesh Din Singh and another ... Respondents, 


(On appeal from the Court of the : Judicial Commissioner 
of Oudh). 


Declaratory decree--Recoguition of different irights—Long lapse of time— 
Effect, 


Ina settlement made in 1867 the right o° the respondents was recorded as 
that of Thekadar without having either proprietary or uader-proprietary rights in 
Mouza Kusehti, in the appellant’s Estate of Surajpur. In 1868 a decree was 
passed between the par.ies to the sume effect. In spite of this declaratory decree, 
the respondents claimed Pukhtadari or under-proprietary right iu some procee- 
dings in 1887 to which the appellant’s predecessor was a party and the claim was 
allowed. Again when (he o-igina! settlement ended about 1897, a new settlement 
was made on the foo ing that the respondents’ predecessors were under-proprie- 
tors, Further the Court of Wards, on behalf of the then taluqdar, sued the res- 
pondents for rent as Pukhtadars, 


Held, that in spite of the decree cf 1868, a title so long recognised cannot be 
defeated. 


Decree of the court of the Judic’al Coinmicsiones affirmed. 

Appeal (No. 123 of 1921) from a decree of the Court of 
the Judicial Commissioner of Oudh, reversing a decree of the 
Subordinate Judge of Bara Banki. 

The appellant Taluqdar of !Surajpur Estate brought the 
present suit for a declaration that the respondents were not 
under-proprietors-of Mauza Kusheti, The trial Judge decreed 
the suit but on appeal the Court of the Judicial Comrnissioner 
set aside the decree and dismissed the appellant's sutt. Hence 
ihe appeal. (The facts are fully set out in their Lordships’ 
Judgment). 


1922, Oct. 30, 31. De Gruviher K. C. and Dube for the 
appellant. 7 

The appellant had it established from 1867 that the res- 
pondents were not under-proprietors but lessees at Rs. 1,200 a 
year for the period of regular settlement, i.e., 30 years. Being 
tenants they cannot deny their landlord's title and cannot 
acquire under-proprietary rights by prescription. The officer 
who made the last settlement had no jurisdiction to decide the 
question of title. 


PC. 
Pirthipa!. 
Singh. 

Ms 
Ganesh Din 
Singh. 
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PC. The respondents were not represented. . 
`- pirthipal 1922 Oct. 31, The Judgment of their Lordships was deli- 
Singh, vered by š : ` 
7, . i . 
Ganesh Din Lord Buckmaster. The appellant in this case is the 
Singh, Taluqdar ot the Surajpur, Estate, and in this capacity he sued to 
Lord obtain a declaration against the respondents that they had no 
Buckmaster. 


proprietary or under-proprietary rights in a village known as 
Mauza Kusheti, which forms part of the estate. The Subordi- 
nate Judge, before whom the matter first came for hearing, 
decided in his favour ; the Judicial Commissioners have reversed 
that decree and from the Judicial Commissioners this appeal is 
brought: | 

The difficulty arises in this way : In the settlement that was 
made in 1867 there is no doubt that the Taiuqdar of this estate 
was clothed with rights which excluded the predecessors of the 
defendants from claiming to have any greater interest in the 
village than that of Thekadars, in other words, it excluded 
them from proprietary or under-proprietary rights. A dispute 
having arisen early with regard to their claims, a decree was 
passed on the 7th April 1868, which declared that the rights 
possessed were Thekadari and not Pukhtadari rights. 

It must be remembered that it was not that decree that 
created or affected the rights ; it was a decree which declared 
what they were, but it was undoubtedly binding between.the 
parties and but for subsequent events would have been the 
clearest possible proof of the, appellant’s title, The subsequent 
events are very interesting. From that time until shortly 
before the institution of these proceedings everything that has 
taken place has been upon the footing that the defendants really 
possessed the rights which the appellant now says that they 
cannot enjoy. The wajib-ul-arz, the khewat and every public 
document relating to this estate to which the attention of their 
Lordships has been directed proceed upon that footing. 
Further, it is found that in 1887 proceedings of rather a re- 
markable character were taken, in which this right once more 
came in dispute. What the exact character of those Pro- 
ceedings was it is not easy to determine, but it appears that a 
decree holder was seeking to issue execution against the Rani 
Chhabraj Kuar, who is described as the wife of the Taluqdar of 
Surajpur, the defendant judgment debtor. At any rate; this 
makes plain that the Taluqdar of Surajpur, the person who 
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then held the exact estate that is now held by. the appellant 
was himself the subject of proceedings from which the execution 
proceeded. The Rani, who may have succeeded to the estate 
in some capacity or other, appeared before the Court for the 
purpose of determining what her interests were, and in those 
proceedings the occupants claimed once more that they had 
under-proprietary rights and that claim was allowed. 

It has been urged in both the Courts that there is nothing 
to show that the Rajah or Rani was in fact the predecessor of 


the present appellant, and that is” true, This case is singularly 


destitute of any verbal evidence at all, but at least it is impossi- 
ble to overlook the fact that the decree which isin evidence is 
one in which the character of the person attacked has the exact 
character of the person whois the presentappellant. Their 
Lordships merely mention this because they think it may be 
that in both the Courts insufficient weight has been attached to 
those proceedings ; but it is not upon those proceedings that 
they base the opinion that they have formed, and the advice 
that they will tender to His Majesty. Their view is this : That 
in spite of the decree, from 1869 down to the institution of these 
proceedings, there has never been any occasion on which the 
rights now claimed by the defendants have not been upheld. 
One of the most critical of these occasions was when the 
original settlement came to an end. It appears from the judg- 


ment of the Subordinate Judge that that must have happened: 


somewhere about 1397, or possibly in 1898, but when that set- 


tlement ended once more the question as to the determination 


of what were to be the rights of the parties arose ; the proceed- 
ings were public, and another settlement was effected upon 
the footing that the defendants’ predecessors were under-pro- 
prietors. Further, following upon the settlement, pro- 
ceedings were taken on behalf of the Court of Wards, on 
behalf of the then Taluqdar, against these under pro- 
prietors on the 2nd June, 1899, for the purpose of obtaining 
rent, and they are definitely sued there as Pukhtadars. In other 


words, it is plain that whatever may have been the original effect 


of the decree, from that time down till now this estate has been 
regulated upon the footing that the defendants possessed the 
rights that they claimed to enjoy. | 

_ Their Lordships thinks it unnecessary 10 examine more 
closely in detail the circumstances of the evidence furnished by 
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the documents. They have been set out with great care and 
accuracy by the judgments of all the learned Judges before 
whom the case Has been heard, and there is nothing which they 
desire to add. They think that a title so long recognised cannot 
now be overthrown, and for this. reason they, think that this 
appeal should be dismissed, arid they will” humbly advise His . 
Majesty accordingly. > 
Appeal ioma 
Solicitors for the appellant : Darrow, Rogers and Nevill, 


K. V. L.N. 





el 


PRIVY COUNCIL. 


PRESENT: LORD BUCKMASTER, LORD ATKINSON, LORD . 
SUMNER, LORD CARSON AND SIR JOHN EDGE, | 


Shankar Ganesh Dabir ia “Petitioner.” 
V. : 
The Secretary of State for India in Council ... Respondent., 


(On appeal from the Court of the Judicial Commissioner . 
of the Central Provinces and Berar). 


Privy Cou ncil—A p peal—S pec ial leave-— Reasons for refusal-— Practice— 
Pleader—Canzcellation of Sanail—Cour Vs diserctioun—Legaul Practitioners Act zi 
1879, S. 13 (f). “ Any other reasonable canse”. > - 


Te established practice of thé Privy Councif in not giving reasons for their 
refusal of petitions for special leave is departed from in this case as a matter. of 
cincession. ji 

S. 13 (f} of the Legal Practitioners Act of 1879 is ‘not confined ta acts done in 
a professional capacity and Courts - bave a discretion in dealing with the pleases 


for any such acts. 
Order of the Judicial Commissioner affirmed. . > \ 


Petition for special leave to appeal against “an de of. the 
Judicial Commissioner of the Central Provinces and Berar 
cancelling the Sanad of the Petitioner as a Pleader.of that 
court, i 

The Petitioner was on theroll of Legal Practitioners of 
the Court of the Judicial Commissioner and practised at 
Basim in Berar. In Berar there was a tax called Mahar Baluta, 
a part of the land revenue. In March 1921, the Legislative 
Council of Berar passed a resolution recommending the 
Government to abofish the tax, The -Petitioner took an active 
part in the agitation against the continuance of the ’tax and 
made speeches, The Sub-divisional Magistrate at Basim, 





* Dated 23rd May 1922, 
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acting under S. 107 of the Code of Criminal Procedure (1898), 
bound over the Petitioner to keep the peace for one year, 
This Order was confirmed by the District Magistrate “and the 
Court of the Judicial Commissioner, | LIN Petitioner executed 
the bond under protest, l 
The Court of the Judicial Commissioner directed the 
Petitioner to appear before that Court to show cause why he 
should not be dealt with under S. 13 of the Legal Practitioners 
Act, The rule was heard by two judges of the Court who held 
that the Petitioner’s conduct was incompatible with his obvious 
duties and responsibilities as an Official of the Court. As the 
Petitioner had already suspended practice, they thought that 
suspension from practice was not a sufficient punishment-and 
cancelled his sanad until such.time as the Petitioner would 
satisfy by his future conduct that he is fit for re-admission. 


The Petitioner applied for special leave. to PDDE: against 
this order. | 
ə 1922, May 23. . Dube for the Petitioner: The Pettione: 
was not guilty of any professional . misconduct .as specified in 
clauses (a) to (e) of S. n ot the Legal Practitioners Act. “ Any 
other reasonable cause” in clause (f) means something ejusdem 
generis with the causes mentioned in the previous clauses or a 
cause which amounts to moral turpitude. In re Wallace 1; 
In re Kylash Nath Chowdhry 2, The Petitioner’s conduct did 
not come within either of the above categories. The Court had 
no jurisdiction to deal with the Petitioner under S. 13 


of the Act. The agitation carried on by the Petitioner was. 


justitied by the resolution of the Legislative Council. 
There was nothing in his conduct to render him unfit 
to practice asa Pleader. The order cannot stand.’ This is a 
fit case to grant special leave to appeal. 


Kenworthy Brown for the respondent. The Court had 


jurisdiction under S. 13 of the Legal Practitioners Act and it is 
entirely a matter of discretion. The Board does not interfere 
with the exercise of such discretion unless strong cause is made 


out: The Act is intended to maintain the discipline amongst 


those who appear in the Courts, S. 13 (f) is not confined 
to cases.-of professional misconduct. Le Mesurier V: Wajid 


Hossein 3. oc at 
1, (1866) L. R. I P. C, 238, 2, (1871) 16 W. R 419 (Cr.) 


| .3, (1902) I. L; R. 29 C. £90. 
R—5 


P. C, 
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Dube replied, 

1922, May 23, The JUDGMENT of their Lordships was 
delivered by ~ 

Lord Buckmaster. As a concession to the urgent request 
of Counsel, their Lordships will briefly state the reasons why 
they are not able to advise that leave to appeal should be grant- 
ed to the petitioner, but this indulgence must not be taken as 
recognising any departure from established practice, nor afford- 
ing any precedent for the future. In expressing the opinion 
which they hold that this petition ought to be refused, their 
Lordships expressly desire to make plain that their opinion 
carries with it no approval of or reflection upon the order 
against which leave to appeal is sought. That order.was entirely 
one for the discretion of the Court that made it, and the only 
matter that it has been necessary to consider is whether a 


` prima facie case has been made out to establish that there was 


no foundation upon which that discretion could properly repose. 
It appears that the petitioner was, on the 3rd May, 1921, bound 
over by the Sub-Divisional Magistrate at Basim to keep the 
peace for a period of one year, and that order was confirmed 
by the District Magistrate and by the Court of the Judicial 
Commissioner, The offence which he had committed was 
connected with an agitation against payment of the Mahar 
Baluta, and it ‘appears that in the course of such agitation he 
did not confine himself to protests, however vehement, against 
the tax, or against its injustice, but that he urged an organised 
resistance to payment, and attempted to establish a system 
which would have impeded and might have defeated its re- 
covery with grave danger to public peace, These consider- 
ations led to the conviction to:which reference has been made, 
and caused his conduct as a pleader to be brought before the 
Court in their jurisdiction under the Legal Practitioners Act of 
1879, Their Lordships are of opinion that the circumstances 
to which they have referred were sufficient to found jurisdic- 
tion under S.!13, sub-S. (f) of that Act which is not confin- 
ed to acts done in a professional capacity, and for these reasons 
they think that no leave to appeal ought to be granted in this 
case, and they will humbly advise His Majesty accordingly. 
Solicitor for petitioner : E, Dalgado, 
Solicitor for respondent ; Solicitor, India Office, 


K. V. L. N. i Petiticn dismissed, 
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í PRIVY COUNCIL. 

, PRESENT :—LORD DUNEDIN, LORD PHILLIMORE, SIR JOHN 
EDGE AND MR, AMEER ALI, pO 
Khatubai ... Appellant.* 

v, 
Mahomed Haji Abu and others ... Respondents, 
(On appeal from the Bombay High Court). 


Mahomedan law—Porebunder Halai Memons—Succession and Inherttance— 
Exclusion of females—Custom. 


Halai Memons domiciled in Porebunder State. though Mahomedans, are not 
governed by Mahomedan Jaw as to success‘on and inheritance and females are 
excluded from succession by custom and practice in the community. 


Abdurahim Haji Ismail Mithu v, Halimabai, 1 referred to, 
Decree of the High Court affirmed. 

Appeal (No, 115 of 1920) from a decree of the Bombay 
High Court reversing a decree of a Single Judge of the same 
Court in its Original Civil Jurisdiction. 

The parties are Halai Memons of Porebunder State. The 
Only question in the appeal is whether the Halai Memons of 
Porebunder are governed by Mahomedan law or Hindu law as 
to matters of succession and inheritance. 

The Appellant (daughter of a Halai Memon of Porebunder) 
filed the present suit claiming a share under Mahomedan law, 
in the estate of her deceased father. The respondents resisted 
the claim on the ground that they are not governed by Maho- 
medan law but by a custom of excluding females from succes- 
sion under Hindu law. The trial Judge held that the parties 
are governed by Mahomedan law and that the custom of suc- 
cession according to Hindu law was not sufficiently proved so 
as to oust the general application of. the Mahomedan law. He 
decreed the suit. On appeal, the High Court held that the 
custom of excluding females from succession under Hindu law 
was established and dismissed the appellant’s claim. Hence 
the present appeal. F 

1922, June 19, 20: July 3, 4, 6,7. De Gruyther, K. C. and 
Farwell for the appellant:—The parties are Mahomedans, 
The succession to the estate is governed by Mahomedan law. 
A custom contrary to this requires to be an ancient and invari- 
able claim and has to be established by clear and unanibiguous 
evidence, There is no such evidence here. The decisions of 








1. (1915) L. R. 431. A. 35: 30 M L. J. 227. 
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Porebunder Courts as to. the existence of a valid custom to that 
effect are conflicting and cannot be relied upon, Though the 
parties are dorhiciled in the Porebunder State, the succession 
toimmovable property in Bombay is to be governed by the 
law as administered in Bombay. In Bombay it is well establish- 
ed that the Halai Memons in Bombay are governed by 
Mahomedan law as to succession, ‘The result is that.the appel- 
lant is entitled to succeed to her share underMahomedan law. 

Upjohn, K. C. and Raikes for the respondents argued contra. 

1922, Nov,9, The JUDGMENT of their Lordships was 
delivered by 

Lard Dunedin, The present appeal relates to the succes- 
sion of one, Haji Abu Haji Habib, who died intestate at 
Bombay on the 30th November, 1914, The contest is between 
a daughter, the plaintiff and appellant, on the one hand, anda 
son and other members of the family, the defendants and 
respondents, on the other, and depends entirely upon what is 
the law of succession to be applied to the property of the 
deceased. 

Now, the deceased was a Mahomedan, Accordingly the 
Indian Succession Act does not apply, and if nothing more were 
known it would be obvious that the ordinary Mahomedan law 
of succession would fall to be applied, which would mean that 
the appellant would succeed. But the deceased wasnot what 
may be termed an ordinary Mahomedan, There are among the 
Mahomedans certain groups whose ancestors were Hindus and 
professed the Hindu religion, and were then converted to Islam, 
Among these groups may be reckoned, as is shown by decided 
cases, Khojas, Suni Borahs, Molesalam Girasias, Cutchi Memons 
Nassapooria Memons; and, lastly, Halai Memons, to which group 
the deceased belonged. Now, with regard to the groups other 
than Halai Memons, it has been held by a succession of cases 
beginning with a case decided by Sir Erskine Perry in 1847, 
that the converts had retained their Hindu law relating to the 
exclusion of females from succession, and that law had been 
engrafted as a custom on the Mahomedan law, although not in 
accordance with the rules of the Koran. In the present case, 
as is said by the learned Chief Justice, an entirely novel ques- 
tion is raised, viz, What is the customary -law governing 
succession to a non-Cutchi Memon of Porebunder ? Both the 
learned Judge of first instance and the learned Judges of the 
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Appeal Court held that the deceased was, so to speak, a: Pore- 
bunder andnot a Bombay Memon. - These being concurrent 
findings of fact, their Lordships while entirely agreeing with 
them, need not examine the evidence on which they are found- 
ed. It follows that the personal law of the deceased, so 
far as the question for decision in the present appeal is concern- 
ed was the law of a Halai Memon of Porebunder. © 

It may be here well to say a word as to what is meant by 
a Halai Memon. A Memon, as the word denotes, is a convert, 
The name Memon, however, has not been applied to all branches 
of Hindu converts, e.g., as in the.case of the Khojas, There was 
a body which came from Sind and settled in Cutch, and these 
have been denominated as Cutchi Memons. Another body 
from the same place settled in.the Halai .Prant of Kathiawar, 
and these have been designated Halai Memons, Some of the 
Halai Memons pushed on to Bombay, where they have form- 
ed a community known as the Bombay Halai Memons, There 
was also an immigration to Bombay from Cutch, and the 
Cutchi Memons formed by ‘themselves a separate .community 
in Bombay from the Halai Memons, Now, it is admitted that 
so far as the Bombay Halai Memons are concerned they have 
been content for many years to have their property distributed 
on succession according to the tenets of the Mahomedan law, 
so that if the deceased had been, in the proper. sense of the 
word, a Bombay Halai Memon, the question of the succession 
would have been solved. But, as already stated, both Courts 
have found that he was nota Bombay Hala: Memon, buta 
Porebunder Halai Memon. The question, therefore, is, Does a 
Halai Memon domiciled in Porebunder follow the Hindu or 
Mahomedan law with regard to the succession of females ? 


Voluminous evidence was taken which consisted of (1) the 
reports of a set of judgments of the Porebunder Courts—Pore- 
bunder being a Native State, from whose Courts there is no 
appeal either to any Appeal Court in India or to the King in 
Council; (2) oral testimony from pleaders and from persons 
belonging to the community in Porebunder as to what the 
custom of succession was. The learned Judge of first instance, 
aftera careful and elaborate judgment, canfe to the conclusion 
that the custom of succession according to Hindu law was not 
sufficiently .proved so as to oust the general application of the 
Mahomedan law. 7 
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On appeal that judgment was reversed, and ah equally 
careful and elaborate judgment pronounced by the learned 
Judges of the" Court of Appeal. 


Their Lordships, after careful consideration, are in accor- 
dance with the views of the Appeal Court. The learned Trial 
Judge has, in their view, drawn a wrong inference from the 
fact that the Bombay Halai Memons follow the Mahomedan 
law, and they cannot help thinking that this inference has 
coloured his views on the whole case. Finding that these 
Bombay Halai Memons practise in the matter of succession the 
Mahomedan law, he has drawn the inference that when they 
came to Bombay from Kathiawar they brought that law 
with them, and that consequently the community which they 
left also followed the Mahomedan law. ‘Their Lordships agree 
with Macleod, J. that this is not a necessary inference. If it is 
otherwise shown that the Kathiawar Halai Memons practised 
the Hindu law excluding females from succession, it is equally 
easy to infer that the Bombay Memons, finding themselves 
among other Mahomedans who followed the Mahomedan law 
in its purity, renounced the custom of the Hindu law of succes- 
sion in favour of the orthodox tenets of their own religion. An 
example of this may befound in the case of Abdurahim Haji 
Ismall Mithu v. Halimabai, 1 (the Mombasa case), Of course, 
this is not an inference which itself need necessarily be drawn, 
but it counter-balances the other, and matters are, therefore, 
left as they were, viz., to depend on an enquiry as to what has 
been de facto the pratice of the Halai Memons in Porebunder., 

The decisions of the Porebunder Courts are minutely 
examined by Macleod, J. The most that'can be said for the 
appellant was reduced in the cros3-examination of her chief 
witness to this :— 

* In Porebunder there is a conflict of decision, but the latest is that Hindu 


Jaw governs Halai Memons. That is the decision o‘ the final Court of Appeal 
there—the Huzur Court.” e 


It has been objected to this last and most authoritative 
decision—for it was the decision of the highest tribunal in 
Porebunder—that it is based on a misreading of the Mombasa 
case, It probably does go too far in thinking that their Lord- 
ships in that case laid it down as a general proposition that all 
Memons necessarily follow Hindu law of succession. But that 

1. (1915) L, R. 43 I. A 35; 80 M. L. J. 227. 
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e was not fhe only ground of judgment, and the judgment re- Pic. 
mains as the last of the Porebunder Courts. Khatubai 
Their Lordships, however, are not inclined to take the view eee 


that that settles the matter, for the enquiry is not as to what isthe Haji Abu. 
Porebunder law, but as to what is the Porebunder custom. But... Lord 
the judgments of the Courts are good as evidence, and they Dunedin, 
are borne out by the other evidence in the case. Here their 

Lordships are content to follow the result arrived at by Scott, 

C, J, who after a most careful examination of the evidence 

sums it up thus:— 


"On a consideration of all the -cases above mentioned, the evidence seems to 
me to be all one way. Twenty-five cases are proved which indicate that Hindu 
law was applied and not Mahomedan law and there is no clear case of the appli- 
cation of Mahomedan Jaw among Memons settled at Porebunder.”’ 


The Jearned counsel for the appellant directed criticism to 
the character of certain of the witnesses, but such criticism is 
of small avail in contrast with the overwhelming effect of the 
negative result alluded to by the Chief Justice, that there is no 
clear case of succession according to the Mahomedan law. 

Their Lordships will, therefore, humbly advise His Majesty 
to dismiss the appeal with costs. 

Appeal dismissed, 

Solicitors for the appellant : Waltons & Co. 

Solicitors for the respondents ; T. L. Wilson & Co, 

KVLN. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :__Mr. Justice Devadoss. 


M. Deivanayagam Pillai — ... Petitioner (Petitioner). 
V. 

P. T. S. Diwan Mohideen Rowther and others. . . Respondents 

l (Respondents). 

Malas District Municipalities Act (V of 1920)—Rule 1 of rules famea by. Deivanaya- 
Government under—Election Petition—Jurisdiction to try—Sub-Judge having gam Pillai 
jurisdiction—Meaning—lllegal order refusing to entertain petition—Reviston Ta 
against—Interference—High Court—Jurisdiction—Government of India Aci— Mohideen 


S. 307—C. P. C. S. 115—“Court”—Sub-Judge if a. or merely a persona designata Rowther. 
Under Rule 1 of the Rules framed by the Governfhent under the District 

Municipalities Act (V of 1920) a petition disputing the validity of an election 

held under that Act should be presented to the District or Subordinate Judge 

having jurisdiction. The words “having jurisdiction” mean having territorial 

TEGE AA AAA AA 


C. R. P, No, 340 of 1921, sth May 1922. 
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jurisdiction over Municipalities to fill up the vacancies in which the” election i is 
held, 

Where a Subordinate Judge having jurisdiction to entertain an election 
petition refused to try it in the erroneous view that he had no jurisdiction, eld 
that his order was illegal, but that the High Court could not interfere with it 
in revision under S. 115 C. P. C. or under S. 107 of the Government of India 
Act. 


In entertaining or refusing to entertain an election petition, the Sub-Judge is 
merely a persona designata and is nota" Court ” within the meaning of S. 113 
C. P. C. or S, 107 of the Government of India Act. 


Petition under S. 115 of Act V of 1908 and Ss. 106 and 
107 of the Government of India Act praying the High 
Court to revise the order, dated 2nd April 1921, of the Court 


of the Subordinate Judge of Tinnevelly in O. P. No. 3 of 1921. 


E. Duraswami Aiyar for appellants. 

A, Swaminatha Atyar for respondents, 

The Court delivered the following l 

JUDGMENT :—This is an application to revise the order of 
the Subordinate Judge of Tinnevelly refusing to try an election 
petition ‘presentd under the District Municipalities Act V of 
1920.': The petitioner and respondents 1 and 2 were -candi- 
dates at an election held on 15-3-1921 to fill up two vacancies in 
the Tinnevelly Municipality. The petitioner is an unsuccessful 
candidate. The respondents 1 and 2 were declared duly elect- 
ed. Under rule 1 for the decision of disputes as to the vali- 
dity of an election held under the Madras District Municipali- 
ties Act the petitioner applied within 7 days tothe Subordinate 
Judge of Tinnevelly for a declaration that the election of res- 
pondents 1 and 2 were invalid on various grounds. The Sub- 
ordinate Judge who at first granted an interim injunction ulti- 
mately refused to try the case onthe ground that he had no 
jurisdiction to try the election petition. I must at the outset 
say that it is very difficult to follow the reasoning of the learned: 
Subordinate Judge. Rule 1 makes it quite clear.that the peti- 
tion should be presented to the District or Subordinate Judge 
‘having jurisdiction’. The words ‘having jurisdiciion’ mean 
having territorial jurisdiction over Municipalities to fill up 
vacancies in which the election is held and the petitioner was 
perfectly justified in going to the Court of the lowest junsdic- 
tion for obtaining selief under the rules framed by the Govern- 
ment. But the question is whether I should revise the order 
which appears on the face of it to. be illegal. Under the 
Madras District Municipalities Act, the on who can n try an 


a 
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e election petition are the District and Subordinate Judges. The ete 
gam: Pillai 


question is when they entertain or refuse to entertain an election gy, 
petition whether they act as Courts as defined by the Civil WAA 
Procedure Code or as mere officers who are invested with Row ther. 
jurisdiction to try a particular class of cases, namely, election. 
petitions. 


Mr. Swaminatha Aiyar raised a preliminary objection that 
the High Court had no jurisdiction to revise an order passed 
by. the District or Subordinate Judge under the rules framed 
under the Medras District Municipalities Act. The case 
which is almost on all fours with the present is Balaji Sakharam 
v. Merwanji Nowroyi (1). In that case a Bench of the Bombay 
High Court held that “District Judge acting under S. 23 
of the Bombay District Municipal Act (Amendment Act II of 
1884) is not a Court within the meaning of the word in S. 622 
of the Civil Procedure Code and the High Court has no juris- 
diction to revise his order refusing to set aside an election” and 
that it could not interfere with an order as to costs made by 
him. S. 23 reads thus: “ If the validity of any election of a Muni- 
cipal Commissioner is brought in question by any person quali- 
fied either to be elected or to vote at the election to which such 
question refers, such person may at any time within ten days 
after the date of the declaration of the result of the election 
apply to the, District Judge of the Districf.within which the elec- 
tion has been or should have been held, The District Judge 
may, after such enquiry as he deems necessary, pass an order for 
confirming or amending the declared result of the election, or 
for setting the election aside”. The learned Judges observe at 
page 281. “ The District Judge in the present case is neither of 
these and the order can have no application tohim. Heis merely 
a persona designala, andif he has jurisdiction at all to award 
costs, there is nothing to prevent him from awarding them on the 
scale he has adopted.” Though the Madras District Municipali- 
ties Act uses the word ‘Court’ "in Ss, 47 and 60, it has carefully 
avoided the use of the word ‘court’ in other sections and the rules 
framed under the Act which have the same force as the sections 
enacted by the legislature use only the words ‘District and 
Subordinate Judge’. It cannot be contendedewith any show of 
reason that by the use of the words ‘ District Judge and Subor- 
= Judge’ the Legislature intended that the Dema Court 

. (1896) I. L. R. 21 B. 279. WAUA 
R—-6 
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'Deivanaya- and Sub-Court should have jurisdiction. If that were so the” 
gam Pillai 


iji Legislature could have made it quite clear and the rule framed 
piyan o under the Act would have put it beyond question. I may also 
Rowther. refer to Vijiaragavalu Pillai v. Theagarana Chetti 1 where it was 
$ held that the High Court had no jurisdiction to revise an order 


passed by a Presidency Magistrate in an enquiry held by virtue 
of the rules framed by Government under the Madras City 
Municipal Act whereby a Magistrate may decide as to the 
competency or otherwise of a candidate for a Municipal elec- 
tion, The learned Judges held that the Magistrate is not a court 
subject to the appellate jurisdiction of the High Court within 
the meaning of that word in S. 15 of the Charter Act and that 
he was in the position of a referee between the Presi- 
dent of the Municipal Corporation and the candidate.” 
There is also a case in the same volume Vasudeva Atyar 
v. The Negapaiam Devastanam Committee2. At p, 598 
the learned Chief Justice refers to Balaji Sakharam v. Merevanji 
Nowroji 3 in these terms.: “ There the question arose with 
reference to a section of the Bombay District Municipal 
Act (Amendment Act) of 1884, That enactment contains a sec- 
tion (S. 23) providing that, where the validity of any election of 
a Municipal Commissioner is brought in question, the District 
Judge, after such enquiry as he deems necessary, may make an 
order confirming the election or setting it aside. The Chief 
Justice and Parsons, J. were of opinion that “A District Judge 
acting under S. 23 of the Bombay District Municipal Act 
(Amendment Act) 1884 is not a court within the meaning of the 
word in S. 622 of the old Civil Procedure Code”. They suggest 
that he was a persona designata apparently for a’ specific pur- 
pose, That seems to be so.” In the state of the authorities it is 
impossible to.contend that the Madras Legislature intended to 
treat the officers who are to try an election case as courts either 
_ within the meaning of S. 115 C. P. C. or S. 107 of the Govern- 
ment of India Act. Though I hold that the Subordinate Judge’s 
order is utterly illegal as he had jurisdiction to try the case I am 
constrained to dismiss the petition with costs as the High Court 
has no jurisdiction to interfere with orders passed on petitions 
presented under the rules for the decision of disputes as to 
the validity of an election. 
A, S, V. anes - Petition dismissed, 


(1) (1913) J, L. R. 38 Mad. 581: 27 M. L, J. 227. aa 
(2) (1913) I. L,R. 38 M, 594: 25 M, L. J. 536. 3. (1806) I, L, R. 21 Bz 279, 
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IN THE:HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 
DEVADOss, 4 
Jambapuram Subbiah ... Appellants *(Defendants 1 to 5, 7, 8, 

and others 10 to 13, 15, 16, 18, 20, 21, 24 to 
31 and L. Rs. of 14 of 1923 and 6). 


v,- 
Gundalapudi alias Mitta- 
meedi vee (Respondent), 
Venkatramayya a (Plaintiff). 


Colenancy—Right of one cotenr:tt against another for improvements. 


A tenant in common is not entitled to conpensation for improvements effected 
by him on the common property as against the other cotenants, in the absence of 
any necessity for repairs or improvements or of the other cotenants’ concurrence 
express or implied, in their execution. 

Dictum in Upendranath Banerjee v. Ganesh Chandra Banerjee 12C, L. J. 
25 dissented from, 

Swan v. Swan 8 Price 518, In re Jones: Farrington v, Forrestor (1893) 2 ch. 
461, Leigh v. Dickeson 15 Q. B. D. 60 Referred to. 


Second Appeal against the decree of the Court of the Tem- 
porary Subordinate Judge of Cuddapah in A. S. No, 16 of 1920 
(Appeal Suit No. 163 of 1918 of the District Court) preferred 
against the decree of the court of the District Munsif of Prod- 
datur in O. S. No. 21 of 1917. 

S. Varadachariar for appellant. 

P, Narayanamurthi and K. Kamanna for respondents. 

The JupGMENr of the court was delivered by 

Oldfield, J-—Some argument was addressed to us on behalf 
of the defendants, appellants, with reference to the calculations, 
on which the lower court’s judgment is based. We have not 
however been shown how any question of law is raised in con- 
nection with their correctness and we therefore decline to 
interfere with the conclusions, in which those calculations result, 


The remaining ground, an which the appeai is argued, 
is against the lower appellate court’s refusal ‘to make any 
provision in its decree for. an award to the defendants on 
account of the improvements they allege they have made 
on the suit property. The suit property is part of a larger 
area in common ownership of the plaintiff and the defendants, 
The plaintiff let his unascertained share to the defendants ; 

* S. A,.No. 816 of 1921. , «26th October 1922, 
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Subbiah aud the present suit is brought for the eviction of the defen-, 
Venkala. dants from that share, the form of the decree being of course a 
ramayya. decree. for partition by metes and bounds of the plaintiff’s 
Oldfield, J. Share and delivery to him of possession thereof. It cannot 


. therefore at present be said that the improvements are on the 
portion, of which the plaintiff will be entitled to delivery. But 
in any case we cannot see how one tenant in common, who 
niakes improvements on the property of the cotenancy, can 
ordinarily be entitled to compensation for doing so. The 
defendant’s argument has been based on the dictum of 
Mookerjee, J. in Upendra Nath Banerjee v. Umesh Chander 
Banerjee 1 that, “if one joint owner has in good faith effected 
valuable improvements upon the common property at his own 
expense, equity will take this fact into consideration upon a 
partition and in some way will make an allowance to him 
therefor, in addition to his rateable share of the property’’. 
The learned Judge has proceeded to explain the nature and the 
grounds of this equity; but we prefer to decide whether any 
such principle as that relied on by him is really recognised 
by authority. Certainly it is not recognised in the unqualified 
form, in which he stated it, in the cases referred to in his 
judgment. In Swan v. Swan 2 the Court ordered a reference 
for an account to be taken of what had been expended by a 
co-tenant; and these qualifications were fully recognised in In 
ve Jones: Farrington v. Forrester 3, No doubt the reference in 
that ‘case to the observations of Cotton L, J. in Leigh v. 
Dickeson 4 is at first sight in favour of the existence of a. 
general right in one co-tenant to compensation for improve- 
ments made by him against: another. But the judgments of 
Brett M. R. and of the other learned Judge in Leigh v. Dicke- 
son 4 amply sustained the right, as subject to proof of the 
necessity for repairs or improvements or of the co-tenant’s con- 
currence, express or implied, in their execution. The portion of 
the judgment of Cotton, L. J. to.wwhich reference has been made, 
appears, on a perusal of his judgment as a whole, to be con- 
cerned solely with procedure, that is with the existence of a 
remedy in equity by a partition suit, which the common law 
could not afford. In the present case the defendants have 
never in their written statement or elsewhere alleged the 








1, (1910) 12 C, LJ. 25. 3, (1893) IT Ch, 461. 
2. (1819) 8 Price 518: 146 E. R 1281. 4. (1884) 15 Q. B,-D, 60, 
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plaintiff's concurrence, expressed or implied, in what they 
did; and no issue on the point was framed or even asked for, 
In these circumstances this objection to the lower -Appellate 
Court’s decree must fail, 


The Second Appeal is therefore dismissed with costs, 1n- 
cluding costs of C. M. P. No, 2483 of 1921. 


C. A.S, Second appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— MR, JUSTICE SPENCER AND MR. JUSTICE 
VENKATASUBBA RAO. 


Atluru Saraswatamma ... Apbpellant® (2nd defendant). 
v, 

Atluru Paddayya and others ... Respondents (Plaintiff 1st 

3rd and 4th defendants). 


Registration Aot Ss. 1% and 49 — Unregistered partition deed—Ad- 
missibilily in evidence to prove division imn status—" Transaction affecting 


immoveable property” in S, 49 of the Registration Act, meaning of, 


An unregistered document of partition dividing the properties by metes and 
bounds which is inadmissible for want of registration, to prove that partition, 
is admissible in evidence to prove a unilateral] declaration of an intention to 
divide thereby effecting a division in status. 

The case law on the subject reviewed. 

Natesa Aiyar v. Subramania Aiyar 23 M. L. T. 307 followed. 


Subramania Aiyar,v, Savitri Ammal 19 M. L. J. 228 and the view of 
Spencer, J. in Aiyyakuth Mankoudan v. Periasami Mankondan 30M. L. J. 404 
followed. 


Pothi Naicker v, Naganna Naicker 30 M. L. J. 62, and diyyakkutti Man- 
kondan v, Periasami Mankondan 30 M. L. J, 404 doubted 

Per Spencer, J.:—S. 49 of the Registration Act has to be read in the light of 
S. 17 of ths same Act and S. 91 of the Evidence Act. If this is done, the word 
“ affecting" will be seen to be only a compendious term. expressing * purporting 
or cperating to create, declare, assign, limit or extinguish, whether in present or 
in future, any right, title or iaterest whether vested or contingent”, 


Appeal against the order of the District Court of Kistna 
dated 29th August 1921 in A. 5. No. 7 of 1920 preferred against 
the decree of the Court of the Subordinate Judge of Bezwada 
in O. S. No. 39 of 1918. 

C, V. Anantakrishna Aiyar for A. Krighnaswami Atyar. and 
V. Suryanarayana for appellant, 

P. Narayanamurthi for respondent. 








* A, A. O, No. 422 of 1921. 2nd, 3rd and lith Oct, 1922 
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. The Court delivered the following ; 

JUDGMENTS :—Venkatasubba Rao, J. :—The Temporary Sub- 
ordinate Judge-held that Ex. V was admissible in evidence and 
the District Judge disagreed with him and refused to admit it, 
on the ground that it was unregistered. The material question 
to be decided in this appeal is, whether there was a division 
between the plaintiff, the first defendant and the second defen- 
dant’s husband and.whether the document above referred: to 
can be admitted in evidence. The facts necessary for the 
decision of this question may be very briefly stated. 

The first defendant and the deceased husband of the 
second defendant were brothers, being the sons of the plaintiff, 
The suit is for partition. The second defendant contends that 
a partition was effected during the lifetime of her husband and 
that Ex. V. embodies the terms thereof, that, under it, of the 
12 acres of land which the family possessed, each son obtained | 
about 5 acres odd, and the plaintiff, the father, was allot- 
ted for his maintenance 1 acre and 50 cents. It may be 
stated that the plaintiff ignoring this arrangement claims in the 
suit a moiety of the property: but there is an alternative prayer 
in the plaint to the effect that he may be allotted one-third of 
the property in the event of the court holding that there was a 
partition in the lifetime of the second defendant’s husband, 
The Subordinate Judge holding that there was a completed 
partition, dismissed the plaintiff's suit, and the District Judge, 
having decided that the partition was effected only between the 
two brothers and that the plaintiff was nota party to it and 
was not bound thereby and therefore that the plaintiff was 
entitled to a half share, reversed the decree of the Subordinate 
Judge and remanded the suit.for disposal on the other issues 
framed in the case. 

It must be stated at the outset that Ex, V the deed of 
partition relied on by the second defendant, was executed only 
by the first defendant and the deceased husband of the second 
defendant and that it was not registered. 

The question whether the plaintiff was a consenting party 
to the division is a question of fact, and Mr.. Anantakrishna 
Aiyar on behalf of the second defendant (appellant) argued that, 
though this finding of fact is binding upon him, it is open to 
him to contend that there was a division in status between the 
members of the family and that the District Judge acted 
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erroneously in refusing to admit Ex. V for the a of 
showing that there was such severance. 

The Subordinate Judge observes as follows in TEE to 
Ex. V. “The plaintiff and the first defendant objected to its 
admissibility on the ground that it required registration, -I 
overruled the objections because the second defendant was 
tendering the document to prove the status of the family but 
not the title of any particular sharer to any particular item,” 

The District Judge, while holding that there was no actual 
division, fails to consider the question whether there was a 
_ division of status. In this, I think he was clearly wrong. It 
has been held that, -to effect a severance of-rights, an actual 
division by metes and bounds is not necessary. A deed which 
is ineffectual to effect a de facto actual division of the subject 
matter may operate to effect a separation in interest and in 


right. In Appuvier v. Ramasubbien 1 their Lordships of the 


Privy Council had to consider the effect of a deed of partition 
executed by all the members of an undivided Hindu family 
which spoke of a division having been agreed upon to be 
thereafter --made, and ‘the contention that the deed was in- 
effectual to convert the undivided property into divided 
property until it had been followed up by an actual partition 
by metes and bounds, was rejected -by their Lordships, Mr. 
Anantakrishna Ayyar on behalf of the second defendant 
appellant, argued that Ex. V effected in any event a division 
of right and that the document was admissible in evidence to 
prove such a division. The question then arises, is a document 
which operates to convert a change in the status of the family 
and effect a division of right, when it is unregistered, admissible 
in evidence? Mr.. *Narayanamurthy, on behalf of the 
respondent, strongly relied on Ayyakulti Mankondon v. Periya- 
sami Mankondan 2 and Pothinayakan v. Naganna Nayakar 3, 
Both were Letters Patent Appeals and three learned Judges 
decided each of them, and the judgments are entitled to great 
weight, It was held in both the cases that a document merely 
effecting a division of status required registration, and if it 
was not registered, it was inadmissible in. evidence. But 
the authority of these rulings is considerably weakened by 
the fact that in Natesa Aiyar v. Subramania Aiyar 4 Ayling 





1, (1866)1i M. I. A. 75. "0:2. (1945) 30 ML, J. 404, 
3-3 (1915) 30°M, L, J, 62. 4, (1918) 23 M. L. T; 307, ' 
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Saraswat- and Seshagiri Iyer, JJ. (it will be noticed that the latter o 
a took part in both the Letters Patent Appeals) observed at 
Paddayya page 309 as follows: “In this view it is unnecessary to 
Venkati- consider how far the decisions of this Court in Pothinayakan 
Uae tee E Naganna Nayakar 1! and Ayyakuiti Mankondan v. Periya- 
swami 2 are reconcilable with the pronouncement of the Judicial 
Committee in Girijabhai v. Sadasiva Doondiraj ?, In Sub- 
ramaniya Atyar v, Savitri Ammal 4 Sankaran Nair J. held that 
a document effecting merely a division in status did not require 
registration and in Ayyakutti v, Periyaswami 2, Spencer J, 
adopted the same view and referred to Subrahmanya Aiyar v. 
Savitri Ammal +. Sadasiva Aiyar, J. took a different view and 
the difference of opinion between the two learned Judges led to 
the Letters Patent Appeal, In Pothinayakan v, Naganna 
Nayakan 1, Sankaran Nair and Oldfield, JJ, differed, the former 
adhering to the view already expressed by him, and this diffe- 
rence of opinion led to the other Letters Patent Appeal. Speak- 
ing for myself, with great respect; I am inclined to agree wih 
Sankaran Nair, J and Spencer, | for, in the words of Sankaran 
Nair, J. the alteration in the nature of the estate is an incident 
attached by Hindu Law to the divided status of the members 
of a Hindu family. A document merely creating a separation 
in status does not itself create any interest in immoveable pro- 
perty. Such an interest is created not by virtue of the instru- 
ment but by the operation of the rules of the Hindu Law. 
Were it necessary to decide this question, we might refer it to 
the decision of a Full Bench, but it seems to me that for - the 
determination of this case, the question as presented to us in 
the argument does not arise. 


It has been repeatedly pointed out that an agreement bet- 
ween all the coparceners is not essential to the disruption of the 
joint status; and that separation so far as the separating member 
is concerned, is a matter of individual volition. A very clear ex- 
position of this principle is contairfed in the judgment of their 
Lordships of the Privy Council in Girja Bhai v, Sadasiva Doondi- 
raj 3, At page 1050, their Lordships observe, “Some of the 
Courts in India have supposed Lord Westbury’s expressions in 
Appuvier v. Ramasubhian 5 to imply that the severance of status 
(1915) 30 M. L. J, 62. 2, (1915) 30 M, I. J. 404, 


3. (1915) 1. L. R. 43 Cal. 1031 : 31 M. L. J. 485, 
4, (1908) 19 M. L. J. 228, 5. (1866) 11M, 1. A, 75, 


1 
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can .take place only by agreement. Their Lordships’ have no 
doubt that this is a mistaken view,” Then it is pointed out that 
the intention to separate may be evidenced in ‘different ways 
either by explicit declaration: or by conduct, and if it is an in- 
ference derivable therefrom, it will be for the Court to determine 
whether-the conduct or declaration was unequivocal and ex- 
plicit, To the same effect was the law laid down in Surajnuarain 
v. Iqbal Narain}, “What may amount to a separa- 
tion,” their Lordships say “or what conduct on the part of 
some of the members may lead to disruption of the joint un- 
divided family and convert a joint tenancy into a tenancy in 
common must depend on the facts of each case, A definite 
and unambiguous indication by one member of an intention to 
separate himself and to enjoy his share in severalty may amount 
to separation. But to have that effect, the intention must be 
unequivocal and clearly expressed,” . 

These and similar observations make it perfectly clear that 
an inference of intention may be derived either from declara- 
tions or from conduct. For effecting a division in status, 
in addition to conduct or declarations, the intention 
must be unequivocally and clearly expressed to the other 
members of the family. For ascertaining whether. a deed 
amounts to such conduct or contains evidence of it, or contains 
declarations of intention, I fail to see why it should not be 
looked at although it may refer to immoveable property and 
is not registered. Coupled with declarations or conduct, there 
must be a communication of intention to the other members; 
then alone a division in statuts would result. A document theres 
fore, which merely contains a declaration or affords evidence of 
conduct, does not of itself create a division in status, and I 
find no difficulty in holding that Ex. V, which asi already 
pointed out, is notan agreement between all the members of 
the family,and does not therefore as such, operate to create a 
division in status, is admissible in evidence for the purpose of 
proving the declarations or the conduct of the executants, It 
was argued in Natesa Iyer v, Subramania Aiyar 2 already 
referred to, that an unregistered document was inadmissible to 
evidence a unilateral declaration and the argument was rejected, 
' the learned Judges observing, “We are not able to hold therefore 
1, (1912) I. L. R. 35 All. 80:43 I. A. 40: 42 M. L., J. 345. 
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that the documents cannot be looked into to ascertain 
the intention of the exccutants.” S. 49 (c) of the Registration 
Act enacts, “ No document required by S. 17 to be registered 
shall be received as evidence of any transaction affecting such 
property.” The document containing a declaration or which 
affords evidence of conduct is not tendered as evidence ofa 
transaction but only in evidence, in other words, the section 


‘ makes’ inadmissible a document which records a transaction 


affecting immoveable property. It does not mean that no 
single piece of evidence affecting immoveable property can be 
admitted, if the evidence is contained in a writing which is 
not registered. For instance, if the question to be decided is 
whether a gift of a property is real or benami and if a letter 
written by the donor to the donee is sought to be put in 
evidence, it cannot be ruled out on the ground that it affects 
jmmoveable ‘property. What is prohibited by the section is 
receiving a document as evidence of a transaction not merely 
receiving it im evidence, that is, as a piece of evidence having 
a bearing on the question to be ultimately decided. 

Then there is another aspect of the question to be con- 
sidered. It is said that the document itself refers to immove- 
able property and we cannot therefore look at it for any 
purpose whatsoever. This argument appears to me wholly 
untenable, in view of the decision of the Privy Council in 
Varada Pillai v. Jeevaralnammal! where their Lordships 
holding that the recitals in certain petitions could not be used 
as evidence of a gift, still held that the petitions could 
nevertheless be referred to as explaining the nature and 
character of the possession thenceforth held by the donee. 

Now returning to Ex. V it affords clear evidence of 
conduct from which an intention to divide on the part of the 
executants is deducible and the declarations in it also lead to 
the same inference. Lakshminarayana, the first defendant 
and Sitaramayya, the deceasede husband of the second 
defendant who are the executants, begin by describing the 
document asa “list of shares of division ”. Lands are first 
divided then the residential house, The debts are said to 
amount to Rs, 1,0@0-14-10, They are divided and the docu- 
ment contains the statement. “ Both of us have agreed to the 
said shares and effect settlement without any dispute whatever’, 





1, (1919) I. L. R. 43 Mad, 244. (P. C.) 
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The treasure box and cart are also divided and the document 
contains the further recital, “ Out of the hayricks, the northern 
side of the hayrick has fallen to Lakshmi Narayanan’s share 
and the southern side to Sitaramayya’s share ”, All the co- 
parceners not being parties to this document it did not effect 
an immediate division in status, but the document is the clearest 
possible indication of the intention of the executants to remain 
divided, 


We have been referred to some evidence that this inten- 
tion has been communicated to the plaintiff, but the question 
was not definitely before the minds of the parties and it seems 
to me that the proper order to make would be to direct an ad- 
ditional issue to be raised, whether there was a division in status 
between the members of the joint family during the lifetime of 
2nd defendant’s husband and to allow the parties to adduce 
evidence in regard to this issue, It is scarcely necessary to 
add that to effect a division in status a document is not neces- 
sary and evidence may be given of acts of parties or declara- 
tions independent of any document. As the attention of the 
Subordinate Judge was not directly called to this question there 
being no issue upon the point, and as the District Judge has 
altogether failed to consider it, I think the course suggested 
would be the proper course to follow, The order of the Dis- 
trict Judge remanding the suit for disposal will stand, but the 
Court of the first Instance will be directed to frame an addi- 
tional issue in the terms already mentioned and to try it. 


Spencer, J.:—1 agree with my learned brother both as to 
the admissibility of Ex, V to prove division of status and as to 
the order proposed by htm to be mide: for an additional issue 
to be framed. 


I adhere to the opinion whichI expressed in Ayyakutti 
Mankondan v, Periasami Koundan | following what Sankaran 


Nair, J. said in Subrahmaniya Aiyar v. Savitriaminal 2 that even 


an unregistered document can be used as evidence of an inten- 
tion on the part of members of an undivided family to become 
divided in status. Iam glad to find that my learned brother 
agrees with the opinion which I then gave and that there have 
been ‘several later pronouncements of great weight which tend 
to show that my view was correct. 
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Saraswat- I have the highest respect for the opinion of Sadasiva e 
oo Aiyar, J. but I think he stretched too widely the meaning of the 
Paddayya. verb “affect” in S. 49 of the Registration Act. All sorts of tran- 
Spencer, J. sactions may remotely affect immoveable property, S. 49 of the 
- Registration Act has to be readin the light of S. 17 of the same 
Act and S.91 of the Evidence Act. If this is done the word 
“affecting” will be seen to be only a compendious term for ex- 
pressing the phrase of “ purporting or operating to create declare, 
assign, limit or extinguish, whether in‘present or in future, any 
right, title or interest whether vested or contingent”. Thus 
applications for the mutation of names in the Government 
registers or agreements to become divided in status may be 
said to “affect” in an indirect sense immoveable property, but 
they do not of themselves purport to pass any right to im- 
moveable property and so do not require to be registered. The 
decision of the Privy Council in Varada Pillai v. Jeeva- 
vathanammal 1 has made this clear as regards the former kind 
of documents. On the same principle I think that documents 
which are instruments of partititon, as defined in S. 2 (15) of the 
Stamp Act that is instruments whereby co-owners of any pro- 
perty divide or agree to divide such property in severalty,lare 
required by S. 17 of the Indian Registration Act to be register- 
ed when the property to be divided is immoveable property 
over Rs, 100 in value, and if they are notso registered they 
cannot by reason of S., 49 be admitted as evidence of the tran- 
saction they purport to effect; but they may be used for the 
collateral purpose of proving division of status among the parties 
to the documents. When so used they do not “affect” immove- 
able property, nor is the division of status a transaction affecting 
immoveable property in the sense intended by the Act to be 
given to the word ‘affect’. Documents that do not fall under the 
above description are not required to be registered at all and 
admissible in evidence without registration, All costs hitherto 

incurred to be costs in the cause.” 


C. A.S. 


1, (1918) I. L. R, 43 M. 244, 
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e IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE OLDFIELD AND.MR, JUSTICE 
DEVADOss, 


- Kandasami Mudali ©... Petitioner in Crl. Revn. Case ° 
No. 97 of 1922 (Counter Petr. in 
Miscellaneous Case No, 15 of 
1921 on the file of the Court of 
the 2nd: class Magistrate of 


Kalahasti,) 
V. 
Guruswami Pillai -.. Respondeut (Petitioner in Do), 
Workman's Breach of Contract Act, (Act XIII of 1859,) S.1—Amending Act Katidasaint 
ALI of 1920—Joint contract with more than one artificer—Whether falls within Mudali 
the purview of the Ac'—Facts to be considered in cases of Joint Contracls—Evi- v. 
` dence Act, S. 92. er ra 


The cases of contract made with more than one art’ficer jointly are not ex- 
cluded from the Scope of the Wo.kman’s Breach of Contract Act, 1859, as amend- 
ed by Act XII of 1920, Bhan Abaji v- Rama 2 Bom. L. R. 545 not followed. 


Ja such cases, the question for the court is which of tie artificers or whether 
all of them received the advance actually or constructively, and S. 92 of the 
Evidence Act dozs not exclude proof of this fact. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the orders 
of the Court of the District Magistrate of Chittoor in Crl. 
Revision Petition No, 17 of 1921 against the order of the Court 


of the 2nd Class Magistrate of Kalahasti in Mis. Case No, 15 
of 1921, 


C. S. Venkatachariar for petitioner, 


V. L. Ethiraj for the Public Prosecutor and N., Chandra- 
sekara lyer for the respondents, 


The Court made the following 


ORDER :—These cases come before us on applications for 
revision of the order of the District Magistrate of Chittoor 
directing further enquiry into acomplaint under the Workmen’s 
Breach of Contract Act, XIII of 1859. as amended by Act XII 
of 1920. The whole proceedings having been brought before 
us in order that their propriety may be considered, it will serve 











* Cr. R, Case Nos. 97 and 98 of 1922. 28th September 1922, 
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seve no useful purpose to consider whether the District Magistrate had “ 
a the power to make such an order in proceedings under the Act. 
MOI We therefore turnat onceto the merits of the guestion 
i Taised. That question is whether the contract, on which the 
* respondent, the employer, relies being a contract made with the 
two petitioners, the artificers, jointly can be the subject of 
proceedings under the Act at all. The Sub-Magistrate, who 
Originally dealt with the case, held with reference to Bhan 
Abaji v. Rama 1 that the Act deals only with cases of advances 
to individuals and not with cases of advances to more persons 
than one jointly, We think that this statement of the purview 
of the Act is too wide and cannot be sound, if regard is had 
to the wording employed. S. 1 of the Act, XIII of 1859 provides 
to quote the material portion, that “ when any artificer shall 
have received from any employer or from any person acting on 
behalf of such employer an advance of money, if such artificer 
shall wilfully and without lawful or reasonable excuse neglect 
or refuse to perform such work according to the terms of his 
contract ” certain specified consequences shall follow. There 
is nothing explicit in this section to exclude joint contracts, 
No doubt the singular is used. But the first question is 
whether there is before the court any artificer who has received 
an advance, 

It is quite possible that even where a joint contract is in 
question, proof may be forthcoming that of the contracting 
persons both or either have actually or constructively received 
all or part of the advance, for which it provides. © We cannot 
see any reason in S. 92 of the Evidence Act why this should 
not be proved. since the fact that one of two joint contracting 
parties actually receives the consideration does not neces- 
‘sarily involve that he does not receive it as regards part 
or whole as the agent of the other and a finding to 
that effect will not necessarily involve any variation of 
the terms of the contract. That joint contracts, which are not 
expressly excluded by the wording of S. 1, may be contemplat- 
ed in it results further from 5.5 of the Amending Act XII of 
1920, which provides that the word “contract” in the original 
Act shall extend to all contracts within the meaning of the 
Indian Contract Act. It seems to us that what the lower court 
has to do in dealing with cases under the Act is to see whether 


J. 2 Bom, L, R, 545. 
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25 a matter of evidence and as a mattet-of fact, the artificer or 
any of the artificers before it has received an advance of money. 

The question so faris one of fact, with which the Sub 
Magistrate in his order has not dealt, because he adopted (no 
doubt quite properly) the general rule sanctioned by the 
authority of Bhan Abaji v. Rama |, Turning to that decision, 
we observe first that it was given before the amendment of the 
Act by Act XII of 1920. The material portion of the judgment 
is short and the main ground of decision is contained in the 
sentence, “It cannot be said that any one of a joint recipient 
of the money has received an advance of money”. With all 
deference, it is impossible to be certain whether that can be said 
or not, until evidence on the point has been taken and the 
materials for a decision whether any one of the joint contract- 
ors did receive an advance in the particular case are available, 
It is said then, “It would be impossible for the court, under 
S. 2, if the complainant exercise the option of requring repay- 
ment, to order the deféndant to repay the money advanced to 
him, for it is impossible to say how much each received. ” 
That again will bea matter of evidence. We are, with all 
respect unable to follow this authority. 

It has then been urged that the intention of the legislature 
cannot have been to render a joint contractor liable to im- 
prisonment when as often may be the case, it is by the default 
of his joint contractor that the work is not done. Such cases 
are however sufficiently provided for by the requirement of 
proof of wilful default and by the provision introduced in S. 2 
(1) of Act XII of 1920 for the exercise of the allowance in 
the Magistrate’ s discretion as to the nature of the penalty to be 
imposed. 


Taking this view, we decline to interfere with the District 
Magistrate’s order, our reasons for so declining being, to put them 
shortly, that the general principle enunciated by the Sub Magis- 
trate as the ground of his decision is not sustainable and that 
each case must be dealt with on a consideration of the evidence 
available in it and of the applicability of the actual wording of 
the Act to the case or cases of the individuals before the Court. 


C. A. S. Petition dismissed, 


Kaudasami 
M Raal 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT, :— MR, JUSTICE KRISHNAN. 


Arunachala Thevan ... Petitioner * (Complainant), 
v, 
Vellachami Thevan and another... Respondents (Petitioner and 
Accused). 


Criminal Procedure Code, Ss. 517 and 520—Disposal of Criminal appeal by 
Sub Divisional Magistrate—Order for disposal of property passed after the deci- 
sion of the appeal—Competency of Sub-Divisional Magistrate—Nolice to parties, 


Where a Sub-Divisional Magistrate dac'des an appeal aga‘nst a conviction it 
is competent to him as part of the proceedings on appeal to make an order under 
S. 520 Cr. P. Code for the dissosal of the progerty concerned ir the case. 
Where there is some interval be'ween the date of the decision of the appeal and 
the passing of an order under S. 520 Cr. P, Cods it is desirable that the parties 
should be given a reasonable opportunity of being heard before toe passing of the 
order. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898 and S. 107 of Government of India Act praying 
the High Court to revise the Order of the Court of the Sub 
Divisional Magistrate of Usilampatti dated 29th November 
1920 and made on the petition of one Vellachami Thevan of 
Avalsoorampatti in Criminal Appeal No. 94 of 1920, preferred 
against the judgment of the Court of the Stationary Second Class 
Magistrate of Tirumangalam in C. C. No, 422 of 1920, 

S, Subramania Aiyar for the petitioner, 

K, Ramanatha Shenai for the Ist respondent. 


The Court made the following 

ORDER :—This is an application by the complainant in C. 
C. No, 422 of 1929 on the file of the Second Class Magistrate 
of Tirumangalam, to have an order passed by the Sub-Divi- 
sional Magistrate of Usilampatti, who heard the appeal against 
the conviction in that Calendar Case, regarding the disposal of 


two bulls which formed the subject matter of the complaint, 


set aside. 

The complainant’ s case was “that the bulls were entrusted 
to the accused, and that he committed breach of trustin respect 
of them. The accused was convicted in the first Court, and the 
bulls were ordered by that Magistrate to be handed over to the 
complainant under S. 517, Criminal Procedure Code. On 
appeal the conviction was reversed by the Sub-Divisional 





Eeo 
* Cr. R C. No. 373 of 1922, 
(Cr. R. P. No, 322 of 1922.) 13th November 1922, 
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Magistrate, but apparently he forgot to pass any orders regard- 
ing the bulls at the time. A month afterwards on a petition 
hled by one Vellachami Thevan, the person from whom the 
bulls were seized, he passed an order directing that the two 
bulls should be handed over to him, and this order he passed 
without any notice to the complainant. It is this order that 
the complainant asks this Court to revise. 


' Several points are taken before me in revision, It is first 
argued that the Sub-Divisional Magistrate had no jurisdiction 
whatever under S. 520, Criminal Procedure Code, to pass the 
order that he did pass. It seems to me that this depends on 
the question whether the petition filed a month after the dis- 
posal of the Appeal could be considered as part of the 
proceedings in the Appeal itself or a new proceeding altogether. 
If it is to be treated asa new proceeding, I must follow the 
ruling of this court in Jogi Venkiah v. Station House Officer of 
Narsapur,. which says that the District Magistrate alone can 
pass orders on an application under S. 520, when such an 
application is made to itself, But I have no doubt that that 
ruling will not apply, where, on hearing an appeal against a 
conviction the Sub-Divisional Magistrate is asked to set aside 
an order under S 517. It seems to me that he can, treating it 
as part of the proceedings in the appeal itself, make an order 
under S, 520, for the disposal of the property concerned in 
the case, 

I sent for the records of .the two cases cited in, namely, 
Criminal Revision Case No. 525 of 1905 and 8t of 1908 and I 
find they are both cases where the applications were confined 
to S. 520, and were entirely unconnected with any Criminal 
Appeals. The expression in S. 520 “any Court of appeal” 
has no doubt. been construed in these cases aS mean- 
ing “Courts to which appeals’ ordinarily lie ”; but, I 
think, when a District Magistrate has directed a case ora 
certain class of cases to be heard by a-Sub-Divisional .Magis- 
trate, and under S. 407 he hears the appeal, his Court comes 
within the words “Court of Appeal” as used in $. 520 for tbat 
particular case or class of cases. In fact, it is the common 
practice in this Presidency for such Magistrates to pass orders 
under S. 520, if necessary, when disposing of the appeal. I see 
no reason to interfere with this practice. Objection has never 
rs 

1. (1922) 42 M. L, J. 401 : 15 L, W- 534. 
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been taken to such orders as having been passed‘ without 
jurisdiction, It will also be noted that S. 423 (d) authorises 
appellate Magistrates to pass consequential orders, and orders 
under 5.520 are usually consequential orders based on the 
findings in the Appeal. According to the contention of the 
petitioner in every case where some question of disposal of 
property comes in, the Sub-Divisionl Magistrate after hearing 
the appeal will have to stay his hands and lel the parties go 
before the District Magistrate for an order regarding the 
disposal of property; this would seem to - introduce an 
unnecessary and cumbersome procedure. S 517, clause 3, which 
directs that an order for disposal of property should not be 
carried out until the period for filing an appeal is over or when 
an appeal is filed, until that appeal is disposed of, clearly 
indicates that the Court which hears the particular appeal can 
pass orders regarding the disposal of the property at the time: 
the appeal is heard. But itis altogether a different question. 
when an appeal is confined entirely to a question of disposal 
of property for, in such a case, I agree, that the District. 
Magistrate should hear the petition. 


There is another casein In. re Subba Naidu | hen it was 
held that where a Sub-Divisional Magistrate disposing of a: 
Criminal Appeal fails to pass an order under S. 520, it will be 
open to his successor to do so: This would depend upon 
whether the subsequent order could be treated as part of the 
original appeal proceedings. I see no reason why it should not 
ordinarily be treated as such, unless it is very. clear from the 
circumstances of the case that the two are~.so dissociated in 
fact that they could not be treated as parts of the same proceed- 
ings, That.may happen when the time that has elapsed is so 
very great. that such an inference can be drawn. 


‘I am, therefore, of opinion that the first objection, that the 


 Sub-Divisional Magistrate had no jurisdiction to pass the 


order, must be overruled, 


The next point taken is that notice should have been given 
of the ‘petition before’any orders were passed, Ordinarily in 
such cases it is desirable that notice should be given, especially 
if the order is not passed on the day the appeal is disposed of ; 
but there is no rule of law that requires that such notice is 
absolutely necessary. However, as in this particular case, it is 


a 
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e not unlikely that the absence of notice of the hearing of the Arunachala 
petition by the Sub-Divisional Magistrate has led to the pass- TEER 
ing of a wrong order for, it is not very clear from the’ records bd ites 
whether the bulls really belong to the petitioner or to the accu- 
sed—I think it better that this case should be sent down to the ° 
Sub-Divisional Magistrate, requesting ‘him to give a.reasonable 
opportunity to the complainant to place his contention before 
him, and then to pass final orders as regards the disposal of the 
bulls. 

I may refer in this connection to In re Lakshman Rangi 
Rangaji 1, where it was held by a Bench of that Court that in 
reversing an order under S. 517 the Magistrate should not act 
without giving notice ‘to the complainant; the learned Judges 
went to the length of saying that the Magistrate, (who in that 
case was the District Magistrate) was clearly wrong in upsetting 
the order of the trying Magistrate merely on the representation 
of the opponent, I think this rule should ordinarily be 
followed, unless there is good reason for dispensing with it. As 
in this case no notice was given, the case, as I have said, will 
be sent back to the Sub-Divisional Magistrate for fresh disposal, 
He would come to a clear finding as to whom the bulls belong 
on the materials which may be placed before him before passing 
his final orders. 

It is also argued that the first Magistrate having once given 
over the bulls to the complainant in the first Court, it is ‘no 
longer open to any Court to direct them to be returned to the 
accused, There is no provision in the new Code of. Criminal 
Procedure which restricts the powers of the Court in this 
manner under S. 520. In fact, the new section has added the 
words “ and make any further orders that may be just”, These 
words seem to me to be quite wide enough to empower the 
Court to direct the return of property. This contention also 
must therefore be overruled. l 

The Order -of the Sub-Divisional Magistrate dated the 
29th November 1920 is set aside, and he is directed to pass 
fresh orders in the light of the observations above made. 


A. V. V. t. - i Order set aside, 





J, (1901) I, L. R. 25 B. 253. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. à 
PRESENT :—Mr, JUSTICE KRISHNAN AND MR, JUSTICE 


RaMESAM. 
Palchur Mahalakshmamma (dead)... Appellants * (Plaintiff 


and another and her L. R.) 
v. l 
Vemi Reddi Babu Reddi ... Respondent (Defendant) 


Civil Procedure Code O, 22, Rr, 2 and 5—Death of ap pellant—Legal repre- 
seniative brought on record—Right of respondent to objeet at the hearing— 
Abatement, 

On the dea'h of the appellant in a pending appeal, a person alleging himself 
to be tre legal representat ve of the deceased applied to continue the appeal and 
was brought on record as such without notice to the respondent. At the hearing 
the respondent objecied tbat the alleged iegal representative was not the proper — 
legal representa'ive and tiat the appeal had abated. Held that the respondent 
was entitled to raise the objection at the hearing of the appeal, 

Appeal against the decree of the Court of the Temporary 
Subordinate Judge, Nellore dated, 16th January 1918 in O, S, 
No. 43 of 1917 (O. S. No, 75 of 1916 on ne file of the District 


Court, Nellore). 


T. V. Ramanatha diyar for appellants 

A. Krishnaswami Aiyar for the respondent, 

The JUDGMENT of the Court was delivered by 

Krishnan, J.—In this appeal, the appellant died early in 
1921. One Jetti Balarami Reddi has been added at his own 
instance as the legal representative of the appellant, and. his 
Vakil is proposing to argue the appeal. He was added as a 
party without notice to the respondent. A preliminary objec- 
tion has been taken by the respondent to the hearing of the 
appeal at the instance of Jetti Balarami Reddi on the ground 
that he is in no sense the legal representative of the deceased 
lady, the appellant, Mahalakshmamma. Thete cannot be any 
doubt that this objection is a valid one. His own claim is that 
he got some properties under a will left by the deceased Maha- 
lakshmammia, and, as such, he was entitled to represent ber in 
this appeal, He does not claim to be a reversioner to the 
lady. Mahalakshmamma herself claimed first under a will 
left by her husband, but, subsequently, she repudiated that 
will and pleaded irf this case that the will was not genuine, 
In a litigation which went up to the High Court in which she 
was one of the plaintiffs along with the defendant here, it was 


* Appeal No. 233 of 1918. 12th October 1922, 
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decided'that the will was genuine: but, whether this decision is 
binding as between her and the defendant or not need not be 
decided for the purpose of this objection, for, assuming for a 
moment that the will is not genuine and that Mahalakshmamma 
was entitled to claim as she did in this case as the heir-at-law 
of her deceased husband, she would have no right whatever to 
dispose of any portion of her husband’s property by will, and 
therefore, any claim of Jett Balarama Reddi as a legatee under 
Mahalakshmamma’s will comes to nothing. And, admittedly, 
as already stated, he was in no sense a reversioner, and there- 
fore it is clear that he was in no sense entitled to come on 
record as the legal representative of the deceased lady. 

Now, it is contended that, under the authority of Malla- 
pragadu v, Veeraraghava Rao i that having managed to come 
on record somehow as appellant’s legal representative even | if 
Balarami Reddi is not the proper legal representative, he is 
entitled to continue the appeal unless the proper legal repre- 
sentative comes on record himself and that it is not open to the 
defendant to object lo the appeal being heard at the instance 
of Balarami Reddi. We donot think that the case cited lays 
down anything of the kind. The question there was really 
whether there was an abatement of the appeal because only 
wrong representatives had been added within the time allowed 
by law, the right representative only coming on the record 
after such time. It was held by the Court that therule of 
limitation was satisfied by some legal representatives, even if 
they were wrong persons coming on record in time, and if the 
right legal representatives were afterwards brought on record, 
it did not matter; The report does not show the exact state of 
affairs in the case, but we have sent for the original records from 
the office, and they show that, by the time the appeal. was 
argued, the right legal representative was on record, and it was 
at her instance that the appeal was heard and not at the 
instance of the wrong legal representatives. This case is there- 
fore no authority for saying that any person who manages to 
bring himself on record as a legal representative without 
notice to the other party can insist upon continuing as such, 
even after objection is taken to him at the time of the hearing. 
We do not think that any such proposition can possibly be 
supported. | 

1, (1910) 20M. L. J. 398: 7 M. L. T. 43. 


Palchur 
Mahalaksh- 
mamma 


Ue 
Vemi Reddi 
Babu Reddi 
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WA j - The result is that Balarami Reddi, not being in arly sense e. 
mamma the legal representative uf the deceased lady, his name must:be 
vi, ., struck off the record. It follows then that at present no legal 


Vemi Reddi 
‘Babu Reddi representative of the deceased lady has come on the record, 


Krisbnan,J» As she died more than a year ago, and the period allowed, for 
bringing in the legal representative is long past the appeal. must 

be treated as having abated, 
The costs of the appeal will come out of the estate of the 


deceased Mahalakshmamma. 
A. V. V, Appeal declared abated, . 





IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR. JUSTICE SPENCER, AND MR. E 


VENKATASUBBA RAO, 
M. Narasayya and others .. * Appellants Coreen 
tioners 1, 2, 4, 5 and 6.) 
v, ; ar i 
A. Venkatappa die Respondent (Petitioner) 


Guardian aud Wards S. 17 (1) and (2)—Guardianship of the person of a. 
v. minor—Preference among claimants—Presum plive heir ineligible. 
Venkatappa, When the claim of distant relations to the guardianship of the person of a 
minor have to be compared there is no question of preference other than what 
arises from a consideration of the minor's welfare. The presumptive heir to the 
property of a minor is not a suitable person to be appointed guardian of his person 
as such a person stands to gaia by the minor’s death. i 

Sami Rao v. Elivatha Rao, (1906) 16 M. L. J. 357; 

Kristo Kissor Neogly v. Kadermone Dossee (1881) 2 C. L..R..583, 

Krishnasamy Chetty v. Coltab Mangammah, (1910) 10 I. C. 283 Referred to. 


Appeal, against the order of the District Court of Anantapur 
in O. P. No. 41 of 1920 dated 29th November 1921. 


K.-G. Babu Rao for appellants. 

S. Ranganadha Aiyar for respondent, 

The Court delivered the following 

JUDGMENT :—The Jearned District Judge appears to have 
selected the petitioner to be guardian of the minor’s person 
chiefly on the ground that as he says he would under Hindu 


Law be the preferable guardian. 
“But in fact ist counter-petitioner who is his mother’s 


brother is more nearly related to the minor, and when the 
claims of distant relations like petitioner’s and 2nd, 3rd and 6th 
counter petitioner’s have to be compared there is no question 
of preference other than what arises from a consideration of the 


* A. A. O. No. 59 of 1922 25’October 1922, . 


Narasayya 
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‘minor’s welfare which is made the paramount consideration 
under S. I7 (1) and (2) of the Guardian and Wards Act. 

It has been often laid down that the presumptive’ heir to 
the property of a minor is not a suitable person to be appointed 
guardian of his person as such a person stands to gain by the 


minor’s death. See Sami Rao v, Elivatha Rao! Krishto Kissor 


Neoghy v, Kadermoni Dossee 2 Krishnaswamy Chetty v. Cottah 
Mangammah 3, The petitioner as the nearest agnate is in this 
case the person who would succeed to the minor’s property if 
anything happened to the minor, l 

The ist counter-petitioner is unmarried and in a dependent 
position. The minor is of tender age and will need maternal 
care for some years to come. Such care is not to be looked for 
from Ist counter-petitioner or from the minor’s step-sister a 
girl of 16 who-lives half the year with petitioner's witness 4 
who is himself not a near relation and she further is of marriage- 
able age and likely. not to remain long in petitioner’s house. 

_ -The 2nd and 6th counter-petitioners are not shown to have 
any particular qualification and they are very near heirs though 
not the next presumptive heirs, 

Under these circumstances we think that the 5th counter- 
petitioner whose brother has married the 3rd counter petitioner’s 


daughter is the person who is likely to be the most disinterested . 


protector of the minor’s person, - 

The District Judge’s order appointing the petitioner 
guardian of the minor’s property will stand upon the conditions 
set out at the end of his order, but in reversal of his order we 
appoint the 5th counter petitioner guardian of the minor’s 
porson. The order allowing Rs, 10 per mensem for the main- 
tenance of the minor and his step-sister will be altered by 
‘providing Rs. 5 for the minor and Rs. 5 for Narasamma, 
This will be an ample sum in our opinion for the minor’s main- 
tenance in view of the 5th counter-petitioner’s offer to maintain 
the minor at his own cost. Edachiparty to bear their own costs 
in this and in the lower court, 

A. V.V Order modified, 





1. (1906) 16 M. L. J. 357. 2. (1881) 2 Ç. L, R, 583, 
3. (1910) 10 I. C. 283. 


Narasiyya 
y 


Venkatappa. 
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WAL IN THE HIGH COURT OF JUDICATURE AT MADRAS. > 
PRESENT :—MR. JUSTICE KRISHNAN AND MR. JUSTICE 
RAMESAM, 

_ Sri Rajah Inuganti Rajah Gopala- ... “ Appellants (Plaintiff 
rao Bahadur Garu, Proprietor and 2nd .Appellant 
of Siripuram etc., Estate and . in the High Court), 
another. | | 

ee 
Chelikani Venkatasurya Rao ... . 
Garu and other -  _ Respondents (Defendants), 
Geant Madras Act I of 1876 Ss, 2 and 6—Permanently settled estate—Suit for 
Rajahgopala separate registry—Refusal—Grounds for. 
Rao Lands in a permanently settled estate had been granted by the then Zemindar 
veriti: to the predecessor in title of the defedants on a small Kattubadi and subsequently 


even the Kattubadi was remitted for ever, The present Zemindar, onthe refusal 
of the Collector to order separate registry, instituted a Suit against defeadants for 
the said relief, The Court below dism'ssed the suit holding that the effect 
of the apportionment wouid be to impose a new burden on the defendants not 
intended by the original grantor, Held on appeal, that the circumstance relied on 
was no ground for refusing relief to the plaintiff, If there was any understanding 
that the grantor should himself pay the assessment imposed on Jands after separate 
registration that would be a matter of Contract between the grantor and the 
grantee, and by paying the assessment the grantee would be able to recover the 
amount from the grantor. 


Appeal against the Decree of the Temporary Subordinate 
Judge of Vizagapatam in O, S. No. 21 of 1919, . 
P. Narayanamurthi, R. Narasimhamand Y. Suryanarayana 
for appellants. | | 
The Government Pleader for 5th respondent. 
B. Satyanarayana for other respondents. 
The JUDGMENT of the Court was delivered by 
Krishnan, J. KRISHNAN, J. :—This is an appeal from a suit brought under 
Act 1 of 1876 for separate registration of a portion of a perman- 
ently settled estate by the Zamindar as against the defendants 
who according to him are the qwners of that separate portion. 
The Zamirndar applied to the Collector for separate registration, 
but as the parties did not agree before him, the Collector refus- 
ed to’ act under S. 2,as the result of which the Zamindar 
brought this suit under S. 6 of the Act. 
The Lower Court has found in its judgment that defendants 
1 to 4 aré the owners of the suit lands, but it declined to pass 
a decree declaring that the suit land should be separately 


surya Rao. 
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registered and assessed, because it thinks that by apportion- 
ment a new burden will be imposed upon the land which was 
not contemplated by the original grantor, That however.is not 
a consideration for us, to refuse the prayer of the plaintiff. 
All that we have to decide is who the owner of the land now 
is, The way in which the land was dealt with is this. The 
land was given by the Zamindar of Bobbili to one Varahalu, his 
Sharishtadar, on a kattubadi of Rs. 15/- a year. The result of 
that transactian was, no doubt to make Varahalu only a per- 
manent lessee. But very soon thereafter the Zamindar at the 
request of the grantee passed an order remitting the entire 
kattubadi once for all, so that the land passed into the hands 
of Varahalu free from any kattubadi in favour of the Zamindar, 
The result of these two transactions taken together was, we 
think, in effect to make Varahalu the owner of the lands in 
question as if- they. had been gifted to him ; for, subsequently 
the Zamindar had no control or interest in them. That being 
so, the present defendants who are the assignees of that right 
should also be treated as owners of the lands. The necessary 
result of that finding is that the declaration sought for: by the 
plaintiff should be given. If there was any understanding of 
which, however,, there is no evidence in this case, that the 
grantor should himself pay the assessment imposed on the 
lands.after separate registration, that would be a matter of con- 
tract between the grantor and the grantee, and by paying the 
assessment, the grantee will in such:a case be able to recover 
the amount from the grantor. Such a.caSe does not arise here 
and we are not expressing any opinion about it. 

In the result, the appeal must be allowed, the decree of the 
lower Court set aside, anda decree given under S.6 of Act 
I of 1876 declaring that separate registration shona be made of 
the lands in question. 

As regards costs, respondents 1 to 4 must pay the appel- 
lant’s costs in this court and in*the Lower Court, and also the 
costs of the 5th Rspondent in the appeal. 


A.V, ve -3 Appeal allowed, 


Sri Rajah 
Inuganti 
Rajagopala 
Kao 
v. 
Venkata =% 
surya Rao § 
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66 THE MADRAS LAW JOURNAL REPORTS, (VOL. XLIV. 


IN THE HIGH COURT OF -JUDICATURE AT MADRAS., 


PRESENT :—MR. JUSTICE OLDFIELD AND MR. JUSTICE 
DEVADOSS, 


Ghulam Mohideen Quarishi Sahib ... “ Petitioner (Respon- 
. dent in O, P. No, 

68.of 1921 on the 

file of the District 

Court of S. Arcot). 


v. 
Ahamadulla Begum Sahiba ... Respondent (2nd 
l petitioner in do). 
Ghulam Criminal Procedure Code S.195—Sanction to prosecute —Refusal by lower 


Mohideen Court—Application to higher court—Death of applicant—Continuation by legal 
Quarishi representative. l . 


v. , . 
Ahamadulla Sanction for prosecution under $ 193 I. P. C. was’ refused by the District 
Begum Munsif’s court and the petitioner applied to the District court. The petitioner 
Sahiba. died while the proceedings were pending in the District court and his widow was 


brought on the record as legal representative and sanction was given. Held that 
the District court had no power to grant sanction to the legal representative on a 
petition by her predecessor-in-interest and that the saaction should be revoked. 
1t is however open to the legal representative herself to apply for sanction, 

Petition praying that in the circumstances stated therein 
and in the affidavit filed therewith the High Court will be 
pleased to issue an order revoking the sanction accorded by 
the District Court of South Arcot in O. P. No. 68 of 1921 on 
the 31st day of October 1921 to the Respondent herein to pro- 
secute the petitioner herein for an offence punishable under S, 
193 of the Indian Penal Code. 


L, S. Veeraraghava Aiyar, for Petitioner, 
S. Ranganatha Aiyar, for Respondent. | 
The Judgment of the Court was delivered by 


OLDFIELD J. : —The petitioner asks us to revoke the sanction 
granted by the District Court, Souh Arcot; for his prosecution 
for an offence punishable under S, 193 of the Indian Penal 
Code, Sanction was originally refused by the District Munsif 
and was afterwards granted by the District Court. During the 
pendency of the proceedings in the District Court'the' original 
applicant for the sanction died and the application was con- 
tinued by his widow, as his legal representative ; and she is 
here to support the District Court’s order. 





*C, M, P, No, 1030 of 1922, 26th October 1922, 
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. The ‘question, which it. is necessary for us to decide, Naa aha 
is whether a legal representative is in such circumstances  Quyarishi 
entitled to continue an application originally made ‘by her MA i 
predecessor in interest. The general rule is that any person Begum 
whatever can institute a complaint of an offence other SANDA 
than certain offences clearly specified in the Code, such as Oldfeld, J. 
defamation. An offence under S. 193 I. P. C. is not one.of 
those excepted offences, There would therefore be no objec- 
tion to an application for sanction by the legal representative 
of a person directly affected, instead of that person himself; 
and that was the basis of the order of the District Judge. That 
however takes no account of another principle of equally 
general application, that Criminal Proceedings instituted by a 
private complainant abate on such person’s death. It is not 
_ necessary to give authority in support of that principle. We 
may, however, point out that, when an exception is intend- 
ed, as in the case of proceedings under S. 145, Criminal 
Procedure Code, such exception is specified clearly. We have 
not been shown that zn application for sanction differs from 
other criminal proceedings, It is suggested that an application 
for’sanction is merely preliminary to the making of a sub- 
stantive complaint and that is true; but, at the same time, we 
must regard it as part of a criminal proceedings, since there is 
no justification for holding that it is not an essential stage in 
one, ) 

In these circumstances we cannot agree with the lower 
court that it was entitled to grant the sinction to the legal 
representative of a petition presented by that representative's 
predecessor. We must therefore revoke the sanction granted. 
We add only that it is no doubt open to the legal representative 
herself to apply for sanction if so advised; and we express no 
Opinion as to the prospects of such application, 


A, V. V, . Sanction revoked. 


——— 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE SPENCER, AND MR, JOSTICE 
RAMESAM. 


Chakrakodi Sham Shastri ... ™ Appellants (Prisoner), 


Criminal Procedure Code S. 233—Misjoinider of Charges—Falisficalion— Chakrakodi | 
Several false entries. Sham Shastri 


conan AA AA AA AA AA In ye. 
* Cri. A. No. 26 of 1922. f 15t^ March, 1922, ny 
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Chakrakodi Each false entry which amou its to an act of falsification constithtes a sepa- e 
Sham Shastri rate offence although a number of false entries might be proved to cover one 
Inre, defalcation. Queen Empress v. Motilat Lahiri (1),Raman Behari Das v. Em peror(2) 
Relied on. 


Where tbere are two acts of defalcatior covered by two false en'ries and the 
a only thing-to connect them together was the fact that the goods were received on 
the same day from the same depositor, they constitute distinct offences. 
_ Appeal against the Order of the Court of Session of the 
South Kanara Livision in Case No. 32 of the Calender.for 1921, 
., K. Yagnanarayana Adiga, for appellants. 
a: The Public Prosecutor. 
The Court delivered the following. 


JUDGMENT :—We have no hesitation in finding that the 
conviction of the accused in this case was vitiated by the 
joinder of charges for more than three offences at one trial. 
The third charge related to the false entries, -E E. 12 and E E.9, 
and ‘these entries were concerned with separate transactions 
by which the.accused took out two advances of Rs. 28,700 and 
Rs. 1,950 respectively on two separate deposits of areca of 
which 525 maunds of old areca and 520 maunds of new areca 
were not received. These constitute,- in: our opinion, two: 
separate offences, for, aS was pointed out in Queen Empress v. 
Moti Lal Lahiri, | which was followed in another. decision.ot 
the same court in Raman Behari’ Das v..Emperor, 2 each false 
entry which amounts to an act of falsification constitutes a. 
separate offence, although a number of false entries might be 
proved to cover one defalcation.. 


In this instance under the third charge there were two acts 
of defalcation covered by two false entries and the only thing to 
connect them together was the fact that the goods were received 
on the same day from the same depositor. There were besides 
this third charge, two other charges. The joinder of more than 
three charges at a single trial is fatal to the trial as laid down 
in Subramania Ayyar v. King Emperor 3 and the conviction is 
therefore quashed and the accused is acquitted. We do not 
consider.that ‘there should: be a retrial of the accused on the 
present charges, 


A. V. V. Conviclion set aside, 








1, (1899) I. L. R. 26 Cal. 560. 2. (1913) 1. L. R, 41 Cal.'722,. 
i 3. (1901) I, L. R. 25 Mad. 61; . 
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In. THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :=-MR, JUSTICE WALLACE. ; 
A, K. G. Ahamad Thambi Maraicair ...  Pelitiouxr™ (Respon- 


| Y, dent). 
V. S. Basava Maracayar ... Respondent (Peti- 
tioner), 


Madras District Municipalities Act of 1920—Chairman—E lection—V alidity 
—"Taking part in a ballot’ in Rule JV of election rulés—Meaning—Breach of 
rules when ground for setting aside election--Order setling uside election for 
breach of rules—Omission to decide whether breach materially affected result of 
election—Revision—Interference with order in—Juvisdiction—C. P. C.—S, 715 
(c)—acting with material irregularity—Meaning—Disfriet Municipalities Act— 
S, 28—Chairman—Meaning, va 


The expression “taking part in a ballot!’ in Rule IV of the election rules 
framed under the Madras District Mun'cipalit'es Act of 1920, is not restricted 
to the mere act of voting. When a persa}, whose name has been duly proposed 
and seconded, himself presides at the meeting, and conducts the. ballot for the 
election a‘ which he is a candidate, opens the ballot box, counts the votes and 
acts as, Returning Officer, he takes part in-the ballot within the meaning of ‘the 
Rule and thereby cam:nits a breach of the election rules. . 

Under the Statutory rules for the decis‘on of electijn disputes, non-compliance 
with the rules whether mandatory or directory, is a ground for setting aside the 
election only if the result of the election has been materially affected thereby. 


Where the Court below set aside an election for breach of the rules without 
deciding whether the result of the election was materially affected by the alleged 
breach, held that it acted with material irregularity and that its order was liable 
to be set aside in revision under S. 115 {c}, C. P. C, 

Meaning of acting with material irregularity in S, 115 (c), C. P, C, 


The word “Chairman” in S, 28 of the Madras District Municipalities Act 
includes “‘Cha‘riian Delegate” in cases where there is no Vice-Chairman. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the court of the Subordinate Judge of Negapatam 
dated 5th May 1922 in O. P. No. 71 of 1921. 


Dr. S. Swaminathan and V., L, Ethiraj for petitioner. 


i 


V. N. Venkata Varadachariar for respondent. 
The Court delivered the* following . 


JUDGMENT :—Three main points have been argued on this 
petition, (1) whether the statutory rules’ for the election of the 
Chairman were broken, (2) whether having found that they were 
broken the lower court was not bound to find further that that 
breach had materially affected the result of the election, before 
it could set aside the election, (3) whether if. the court has 





*C, R. P. No 395 of 1922. 10th of October 1922, 
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neglected so to find, this court can, and, if it can, will, interfere 
in revision, and in what manner it should so interfere. 

2, Asto point (1) whether the election rules have been 
broken, the lower court's finding appears to me to be a finding 
of fact, which in revision, this court will not ordinarily disturb. 
It is pleaded for petitioner that the lower court’s finding is 
vitiated by a fundamental misreading of the rules which are 
statutory rules, i, e„ that it is based onan error of law, Rule 
IV lays down that “no candidate whose name has been proposed 
arid seconded shall take part ina ballot.” Itis admitted that 
petitioner, whose name had been duly proposed and seconded, 
himself presided at the meeting and conducted the ballot, opened 
the ballot box, counted the votes and acted as Returning Officer, 
I am in full agreement with the lower court that this is “taking 
part in a ballot”, and that that phrase is not restricted, as peti- 
tioner argues, to the mere act of voting. The rule has clearly been 
framed to carry out the salutary principle that no man shall be 
a Judge in his own cause, and that it should not be in the 
power of one vitally interested'in the resuit to decide on such 
questions intimately affecting fhe result, e. g., the validity of a 
particular vote, as the officer presiding at the ballot has’to 
decide. The English Law on this subject is quite plain, see 
R. v, Owens 1; R. v. White 2, and other cases cited-on page 115 
of Volumes III of Rogers on Elections 18th Edition, viz. that. 
candidate is precluded from acting as chairman at an election 
and is incapable of acting as a returning officer, and that if he 
so acts and is elected, his election is voidable on petition ad hoc, 
Rule IV, I have no doubt, was designed to carry out the 
English Law principle. 

3, I haveno doubt then that in this case Rule IV was 
broken, and that the lower court did not misinterpret the rules 
or the law relating to elections when it held so, ìt has been 
urged before ‘me that this Rule IV seems to be in direct 
contravention of S, 23 of the Madras District Municipalities 
Act, Act V of 1920, which implies that at every: meeting of the 
Council at which the Chairman is present, he shall preside. The 
difficulty is not met in my opinion. by counter petitioner’s 
suggestion of intérpreting “absence” as including “ in- 
capacity ”. These two words are in fact used in S. 18 sepa- 
rately and as not implying each other, and if the incapacity 


eet eee ee ee 


J, (1859) 2 E. and E.. 86. 2. (1867) 2 Q. B. 557. 
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of. the. Chairman to preside had been contemplated in S, 28 
similar language to that used in S, 18 would ‘have been 
employed. S, 30 (4) has been obviously misread by.the lower 
court and has no application to-the present point. The diffi- 
culty however is resolved by holding that the word “chairman” in 
S. 28, includes “Chairman Delegate’ in cases where there is no 
Vice Chairman, and in fact-itis clear that one must-hold so, other- 
wise the “ Chairman Delegate '' could not preside at meetings 
at all, a reductio ad absurdum. The proper precedure then in 
cases like the present, is that the chairman, being incapacitated 
from fulfilling his duty of presiding at the election meeting, 
should under S. 18 appoint a chairman-delegate, ‘who -under 
S. 28, would preside at the meeting, Whether the salutary 
principle that a man should not be a Judge in his own cause is 
preserved by a procedure which allows him to appoint his own 
Judge in his cause may well be doubted, but that is, so far as I 
can see, the result of the present procedure as laid down in the 
Act and the statutory rules. 

© 4. Be that as it may, the difficulty does not alter the fact 
that petitioner committed a breach of the election rules in pre- 
siding at the meeting and taking part in the ballot for the elec- 
tion at which he was a candidate. ‘It does not however at all 
follow that the lower court’s order setting aside the election 
was correct. Here I come to point (2) argued before me. 
Under the Statutory rules for the decision of election disputes 
published in the Fort St. George Gazette, dated 39-11-1920 
page 607, non-compliance with the provisions of the Act or 
rules made thereunder can invalidate an election only if “ the 
result of the election has been materially affected thereby ” 
To that question the lower court, has in my opinion, nowhere 
given its attention. Counter petitioner argues that since the 
lower court holds that the rule broken was a mandatory pro- 
vision, it must be deemed to have held that the result 
of the election was.materially affected, and relies on the 
ruling in Shyam Chand Basak v, Chairman, Dacca Municipality £. 
What the election rules in Calcutta are, has not been stated ‘be- 
fore me. If they follow rule 13. of the English Ballot Act of 
1872 as quoted at page 532 of that ruling, they are wider in 
principle than the. rules in Madras, for under rule 13 an election 
conducted “ not in accordance with the principles laid down in 


we - 





1. - (1920) I. L. R. 47 Cal, 524. 
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Ahamad the body of the Act” may be declared “ invalid ”. Under the 


ee Madras rules no breach of the rules, whether mandatory or 
7. directory, shall invalidate an election unless the result of the 


B 
‘Maracayae election has been materially affected by such breach. It is not 


an axiom then in this Presidency that the breach of a manda- 
tory rule will so affect an election, It isa question of fact to 
be decided and found by the Judge who hears the election 
petition, 

&, It was the more necessary for the lower court to have 
decided this question in this case, as it was never even alleged 
much less attempted to be proved by counter petitioner, that 
the result of the election would have been different had the 
rules not been broken, and there is no suggestion that, while 
the ballot was going on, the petitioner had to give and did give 
a decision on any point which could have effected the result of 
the ballot, and the majority of votes, in his favour was over- 
whelming, Counter petitioner argues that the onus of showing 
that the breach did not affect the election lay on petitioner who 
had violated the rule.- Granting so, it is still clear that the 
lower court never put that issue before petitioner or called on 
him to prove it, while obviously it was unnecessary for peti- 
tioner to go out of his way to set out any rebuttal toa case 
never stated by counter petitioner in his objection petition to 
the lower court. 


6. The lower court has thus neglected to put to itself 
and to the parties the question it had to decide before under 
the rules it had any legal power to set aside the election. I 
therefore come to the third point argued viz., whether this 
court can, and if it can, will interfere in revision, That ina 
matter of- this kind this court has power to interfere under 
S. 115 of the Code of Civil Procedure has been lately decided by 
a Bench of this court, in Ramasami Goundan v. Muthu Velappa 
Goundar 1, I need not recapitulate the ratio decidendi of 
the decisions of their Lordships Krishnan and Venkatasubba, 
Rao, JJ, on this point, with which I respectfully agree. . They 
hold that, when dealing with an election enquiry of this kind, 
the Judge is sitting as a court subordinate to this court and 
therefore S. 115 applies. 

7. Is the present case one then in which this court should 
‘interfere on revision ? The phrase in S. 115 which can be 
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called itt aid by petitioner is “if Such Subordinate ‘court appears 
—to have acted in the exercise of its jurisdiction illegally or with 
material irregularity”. A good deal of discussion hag centred 
round this point and many cases Have been cited to me for the 
purpose of showing in what sort or class of cases High Courts in 
India and in England have acted in ‘revision. I need not deal 
with these cases in detail since they all lead to the same conclu- 
sion that what is a “material irregularity”, is a matter ‘in itself 
un-definable and must be decided on the facts in each case. So 
far as it may be negatively defined, it is not’a mere mistake of 
fact or law. (See Aimritrav Krishna Deshpande v. Balkrishna 
Ganesh Amrapukar 1; Kuppuswami iyengar v. Narayana Aiyan- 
gar *; Jhotu Lal Ghose v. Ganouri Sahu 3; and Venkatarama- 
njulu Naidu v, Ramaswami Naidu. 4, unless that mis- 
take has occasioned a wrong assumption , or- refusal -of 
jurisdiction (Atchayya v.Svi Seetharama Chandra Rav,®; Hindley 
v. Joyanarain Marwari 6) since a court which has jurisdiction to 
decide a case on a point of fact or law has jurisdiction to give 
a wrong as well as a right decision on either point. Thus where 
there is jurisdiction and that jurisdiction has been exercised 
merely wrongly so as to eventuate ina wreng decision on fact 
or law, S. 115 cannot be called in aid, (See Pe: ruling i in Amir 


Hassan Khan v. Sheo Baksha Singh 7 and ‘the ruling in Sheo. 


Prasad Bungshidhur v. Ram Chunder Haribux 8, But when 
there is jurisdiction and that jurisdiction has not been exercised 
or has been illegally or irregularly exercised, S, 115 will apply 
(See P. C. ruling in Balakrishna Udayar v, Vasudeva Aiyar 9. 


8. I take the general principle to be this, that when a 
court has taken up a point.of fact or Iaw for decision and has 
decided that point wrongly, it has acted with full jurisdiction 
and regularly and legaliy, and no revision lies unless that deci- 
sion itself affects the court’s own jurisdiction, but that when 
having jurisdiction, the court has failed or refused to take up the 
point for decision, it has exercised ‘its jurisdiction irregularly, 
and the more the failure or refusal affects the exercise of its 
jurisdiction, the greater the irregularity will be. 


CY) Sa a ea ee ee, 
1. (1885) I. L. R. 11 Bom. 488. 2. (1915) 3 L. W. 36, 

34 (1918) 3 Pat. L. J. 376. T 4. (1915) 29 M. L. J. 353, 

8. (1912) I. L. R. 39 Mad, 195, - 6. (1919) I. R. 46 Cal. 962.. ` 
7, (1884) I. L. R. 11 Cal. 6. (P. C.) 8. (1913) I.L,R. 41 Cal. 323. 


9. (1913):I. L. R 40 Mad, 793: 33 M.L J. 69 (P. C.) 
R= 10 
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Sate 9, Applying that principle to the present case, and recall- . 
Maraicair ing my conclusion that the lower court has emitted to decide 
id whether the result of the election was materially affected by the 


Basava : å 
Maracayar. breach of the rules, i. e., to decide the one point in this case 


e which gave it jurisdiction to set aside the election, I cannot 
come to any other conclusion than that the Subordinate fudge 
exercised his jurisdiction with material irregularity. Clearly he 
exercised it irregularly, since he had no legal basis on which to 
set aside the election, and overlooked the one factor which 
alone gave him jurisdiction to set it aside ; and clearly the irre- 
gularity was material, because it may well be that if he had 
decided that question, his decision might have been in petition- 
er’s favour, and then he would not have set aside the election. 


10. I therefore under S. 115 (c) set aside the lower court's 
order and direct it to rehear and decide afresh the petition 
before it according to law. In doing so, the Subordinate Judge 
will consider, it he decides, that the election should be annull- 
ed, whether having regard to the amendments introduced by 
Madras Act I of 1922 into Madras Act V of 1920, a fresh elec- 
tion isnecessary. It isa point I have not heard at length in 
this court. l 

11. Costs in this petition and up to date in the lower court 
will abide the result. l 

A.S. V. Petition allowed : Case remanded, 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE WALLACE, , 

Perumalla Venkatasubbiah .... “Petitioner (Plaintiff in 
O. S. No, 289 of 1921 
on the file of the court of 
the District Munsif of 


Markapur) 
Criminal Procedure Code S.476—Offence under S. 209 I. P. C,—Non- 
Perumalla appearance of plaintiff on date fixed for trial of civil suit—Evidence taken for 
ae the purpose of proceeding under S. 476 Cr. P. Code—Legality of —Direction for 
proseoution—Absence of notice to stecused — Material irregularity, 


In re 

: In a suit on a mortgage the plaintiff did not appear on the day fixed for 
hearing. The Court instead of dismissing the suit for default under O. 17 R. 2 
read with with O. 9 R. 8 C. P, Code, purported to take evidence in the absence of 
the plaintiff and acting under S. 476 Cr. P. Code, directed his prosecution for an 








* C, R. P. No. 7 of 1922 27th October 1922, 
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offence under S 2091. P. C. Held, by the High Court on revision (1) that it was 
compeient to the lower court to take evidence ‘n order to satisfy itself whether or 
not there was a fit case for taking act’on onder S. 476 Cr. P. code,.(2) that the 
lower court was competent to iniiate proceedings under S. 476 Cr, P. Code even 
though the su't had not boen disposed of, (3) that as the evidence on which the 
prosecut’on was directed had been taken inthe absence of the petitioner and 
without on opportunity being given to him tocross examine the witnesses, notice 
of the preceedings under S, 476 Cr. P. Code. should have been given to him and 
(4) that the abserce of such notice was a material irregu'arity which vitiated the 
proceedings under S. 176 Cr. P, Code. Sa Pillai v,Emperor 1 In ve Koll 
Appiah 2. relied on. — za 

Petition under S. {15 of Act of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise 
the order dated 12th December 1921 in Dis. No. #19 of 


1921 of the court of the Disirict Munsif of Markapur. 


Dr. S. Swaminathan for Petitioner, 

The Public Prosecutor on behalf of the Crown, 

The Court made following 

ORDER :—The Lower Court has, acting under S. 476, 
Criminal Procedure Code, made a report against petitioner for 
an offence under $, 209, I. P. C, fraudulently making in a 
Court of Justice a claim which he knew to be false. The lower 
Court was of opinion that petitioner sued to recover money on 
a mortgage already fully discharged, knowing that it had been 
discharged. 

2. The first point taken for petitioner is that the lower 
court had no legal evidence on which to base its order and 
that the evidence on which it is based was recorded improperly 
and contrary to law. The petitioner, as plaintiff in the mort- 
gage suit, did not appear on 12th December 1921, the date to 
which the suit had been adjourned for trial, and the lower 
court proceeded nevertheless to file documents both for the 
plaintiff and the defendant and to examine the defendant’s 


witnesses, the important part of the defence case being the pro- 


duction and proof of a receipt, kx. I, purporting to be in full 
discharge of the mortgage and said to have been written by 
petitioner himself, Undoubtedly the basis of the lower court’s 
opinion that petitioner committed an offence under $S. 209 
I P. C. is this Ex. I. . 

3. Petitioner contends that Ex, I is more than a receipt 
and evidencesa settlement of the mortgage and is not registered 








1. (1908) I. L, R. 32 M, 49: 19 M. L. J. 42 (F. B.) 
2. ` (1910) 9 M, L. T. 191. 
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eee and therefore inadmissible in evidence, As Ex. Í is not pro- 
subbiah duced here, I am unable to decide whether that is a good point 
Tures or not. 

4, The next point is that the lower court oughi when 
e petitioner did not appear in his suit, simply to have dismissed 
his suit and was not entitled in law to take evidence in the suit. 
Order XVII Rule 2, read with O. IX Rule 8, of the Code of 
Civil Procedure uphold that contention. However that may 
be, I do not see anything which prevented the lower court from 
taking the evidence in order to satisfy itself whether or not it 
was a fit case for taking action under S. 476, Criminal proce- 
dure Code and Iam not therefore prepared to hold that the 
evidence was improperly or illegally taken for that purpose, 

which is the purpose for which the lower Court has used it. 
5. Petitioner then contends that it was not open to the lower 
court to initiate proceedings under S. 476, Criminal procedure 
Code, while the civil suit was undisposed of. I can see no force 
in that contention,-nor any reason why a court, when any of 
the offences noted in S, 195, Criminal Procedure Code, is com- 
mitted before it in a civil suit, should delay proceedings under 
S. 476, Criminal Procedure Code, until the suit is disposed of, 
which disposal may-not occur until months or years later. The 
Full Bench ruling in Atyakannu Pillai v, Emperor } which is 
the leading case on the matter of court’s taking prompt action 
under S. 476, distinctly lays down that such action may be 
taken “in the course of the Judicial proceeding” in which the 

alleged offence has occurred, 


6. The final and in my view, the most important point 
taken by petitioner is that he was given no notice of the lower 
court’s intention to take action against him. Now such notice 
is not, as a matter of law, necessary, but in a case like the pre- 
sent where the prosecution has been ordered on evidence by 
witnesses whom petitioner had no opportunity to cross examine 

_ and whose evidence has thus not been tested, I am of opinion 
that it was a materially irregular exercise of the lower .court’s 
jurisdiction to direct such a serious step as a criminal prosecu- 
tion in this matter without giving petitioner any chance to 
know and meet the case „against him. The case is similar to 
that reported in In re Kolli Appiah in which the order under 
S. 476 was set aside, | 








c 
——— eG, 


1. (1910) 9 M. L. T, 191, 
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_ 7, | think the proper order in this case is to set aside the 
lower Court’s order and direct it to rehear the matter of passing 
an order under S. 476 Criminal Procedure Code, aftet giving 
petitioner an opportunity of cross-examining the witnesses and 
meeting the case against him, and I hereby order accordingly. 

A. V. V. Case Remanded, 


IN THE HIGH COURT OF Perens AT MADRAS. 
PRESENT :—Mr, JUSTICE OLDFIELD. 


Lakshmana Pillai alias Shanmugham ... ” Petitioners 
Pillai and another . (Respondertts 
1 und 2) 
v, 
Appalwar Alwar Ayyangar and ... Respondents 
another (Plaintiffs 1 


and 2-Petr.) 

Civil Procedure Code O, 23 R. 1.—Afplication for withdrawal of suit— 
Power of Court to allow withdrawal of the application. 

Where an application for withdrawal of a suit has not been finally disposed 
of, it is open to the Court, ina proper case, to allow the plaintiff to withdraw 
the application for withdrawal of the suit and to proceed with the trial, 

Mukkammal v. Kalimuthu Pillai (1). 

Rajkumari Debi Nrityakal Debi (2) followed. 


Petition under Ss. 115 of Act V of 1908 and 107 of the 
Government of India Act, praying the High Court to revise the 
order dated 30th January 1922 of the District Court of Tinnevelly 
in I, A. No. 123 of 1921 in O. S. No. 4 of 1920. 

T. R. Ramachandra Aiyar and S., Srinivasa Atyar for 
petitioner. 

T. Narasimha dAiyangar and Chidambaram and 
Marthandam for respondents. 

The Court delivered the following 

JUDGMENT :—Plaintiffs, here respondents, on 21-4-21 pre- 
sented a petition withdrawing their suit. No order was passed 
on it at once. But onthe 29th July 1921 the 2nd plaintiff 
applied to withdraw from that withdrawal. The lower court 
in the order I am asked to revise has dismissed the first of these 
applications as withdrawn and presumably intends to proceed 
with the trial. . 

The argument rejected by the lower court was generally 
that authority does not recognise a withdrawal from the with- 


* C. R. P. No. 353 of 1922. 13th September 1922. 
1. (1912) .M. W. N. 997. | 2, (1910) 12 C.'L. J. 434. 
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; Lakshmana drawal of a suit, On general principles there does nof seem to e 
vo be any reason why withdrawal of a withdrawal should not be 
era recognised, if always there is no question of undue perjudice to 
any other party to the proceedings. Argument here 
. has been based rather on what was implied in the argument 
before the lower court that the original withdrawal must 
be regarded as terminating automatically the proceedings 
in the .suit and involving the suit’s immediate dismissal + 
and that therefore at the time when the 2nd withdrawal petition 
was filed, there were no proceedings pending, on which it 
could operate and there was no previous withdrawal petition 
undisposed of, of which it could effect a withdrawal. 


Order 23 rule I (1) of the present Code provides that after 
the institution of a suit the plaintiff may, as against all or any 
of the defendants, withdraw his suit or abandon part of his 
claim and in rule 1 (3) there is provision for the plaintiff's 
liability for such costs as the court may award. The existence 
of the second provision suggests that the withdrawal cannot be 
complete until the court-has made its award as to costs. It is 
not necessary, for reasons which will appear, to express a final 
opinion, on the question whether generally the plaintiff may 
withdraw his withdrawal at any time before the decree, in- 
cluding the award of costs, is passed, in case, as may well 
happen, he prefers continuing the litigation to complying with 
the court’s order as to costs. Authority in the pititioner’s 
favour consists in the Judgment in Shamsher Bahadur v. Maho- 
med Ali 1 but considerable doubt has been thrown on that deci- 
sion by Ram Bhurosi v. Gopi Beebee 2. On the other hand there 
is in favour of the respondents the judgment of Sundara Aiyar J 
in Mukkammal v. Kalimuthu Pillai 3 and Rajkumari Debi v. 
Nrityakali Debi 4. Geneally therefore 1 should hold that the 

+ lower Court’s decision is correct, 


In the present case however the question arose in a very 
limited way. For the plaintiff's withdrawal was in the following 
terms: “The suit is withdrawn ; it may be dismissed without 
costs.” Mr, Ramachandra Aiyar on behalf of the petitioners 
has no doubt asked me to read this, as expressing by the first 
sentence an unconditional withdrawal, the second sentence 
containing merely a suggestion as to costs which might or 














1. (1867) 2 Agra. H. C. R. 158, 2, (1874) 6 N. W. P. H. C. R, 66, 
3, 1972 M. W. N. 997. 4, (1910) 12 Cal. L, J, 434. 
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might nòt receive effect.’ But the petition is not in my opinion 
capable of that construction. I can understand the plaintiffs 
as Meaning only that the suit is withdrawn on condition that 
it is dismissed without costs. This is material. For at the date 
of the petition, 21-3-21, the suit had been pending since 19- 
3-1920 and majority of the defendants had had notice. and had 
appeared by vakils and some of them have filed written state- 
ments. In fact but for the death of a defendant and the necessity 
for joining his legal representatives the issues would have already 
been framed. It is therefore clear that an order, such as the 
plaintiffs proposed, dismissing the suit without an order as to 
costs, that is, without making the plaintiffs liable for the costs 
of the defendants, would have been most unfair; and, in fact, 
although Mr. Ramachandra Aiyar's clients the present 
petitioners, now say that they do not want costs, the 10th 
defendant’s vakil pressed for them and it is possible that 
other defendants also would have done so, Taking the 
withdrawal petition as conditional on the passing of an 
order regarding costs to the effect specified in it, I must 
hold that, unless and until the court signified its intention 
to pass such an order, the petition could not operate asa 
termination of the suit, That being so and the suit still 
being pending on the date of the petition withdrawing the 
withdrawal, there was no obstacle to the lower courtin the 
exercise of its discretion, dealing with the latter petition 
and dismissing the former and continuing the trial. No 
ground for revision has been made out. The revision petition 
therefore must be dismissed with costs. 


A. V. V. 7 Petition dismissed. | 
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IN THE HIGH COURT OF JJDICATURE AT MADRAS 


PRESENT :—MR, JUSTICE KRISHNAN AND MR, JUSTICE 
VENKATASUBBA Rao. 


Nandigam Gangayya E wa * Appellant (Pleti- 
SO ov, l lioner 1st Res- 
pondent). 


Madupalli Venkatramayya and others... Respondents (Coun-. 
z ter petitioners. 
ist appellant 
and Respon- 
dents 2 to 4, 


aia ‘Civit Procedure Code Ss. 64 and 115—A ltachment—Prohibition against 
Venkata- alienation—Object of—Waiver by decree-holder-. Rights of assignee of decrce— 
ramayya. Error of law affecting jurisdictton—Interference by High Court in revision. 


The prohibition against alienation enacted in S. 64C. P. Code is for the 
benefit of the attaching decreebolder and he can waive his rights under the 
section. : i 
Where an atiaching decree-holder agrees for consideration with the purchaser 
of an item of the attached pro; erty that he would not bring that item to sale in 
execution of the decree, an assignee of the decree with notice of the agreement is 
not entitled to proceed against the exempted item of property. Krishna er v. 
Savari malihi 36 M, L. J, 376 distinguished. , 
Where the lower court by an erroreous view of the law refuses to exercise a 
power which it assumes it bas but really has not got, the case is one for inter-. 
ference by the H'gh Court under S. 115 C. P. Code. Sundaran v. Mansa Mavuthar 
44 M. 554: 40 M, `L. J. 497. . Referred. 
Appeal against Appellate Order of the Court of the Addi 
tional Subordinate Judge at Ellore dated’ 26th July 192 in- 
Appeal No. 38 of 1921 (A. S. No, 458 of 1920 on the file of the 
court of the Subordinate Judge of Ellore preferred-against the 
order dated 12th July 1920 in C, M. P. No, 1189 of 1920 in O. 
S. No. 755 of 1915 on the file of the court of the principal 
District Munsif of Ellore). 
C. Rama Rao for appellant. 
V, Suryanarayana for respondents. 
The Judgment.of the Court was delivered by 
Krishnan, J. - Krishnan, J. :—This case arises from an application put in - 
by the appellant before us toexclude from Court-sale a property 
which he had purchased while it was under attachment under 
an agreement made between him, the decree-holders, and the 
judgment-debtor that, on the purchase money Rs. 200 being 


* C. R, P, No 660 of 1922, 6th and 11th September, 1922, 
Formerly filed as A. A, A. O. No. 104 pf 1922, 
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paid to the former, he should no longer execute the decree 
against the property purchased and that the attachment should 
be withdrawn. The decree holders have now transferred their 
decree to one Venkataraniayya, the first respondent, and he is 
now trying to execute the decree by selling this very property. 
He has also applied for execution against the other 
properties as well: but we are not concerned with that 
portion of his execution application. The main question that 
has to be decided in this case on the facts found, is whether, 
because the property was under attachment at the time that the 
appellant purchased it , section 64 of the Civil Procedure Code 
is a bar against his ples that the Property should not be 
proceeded against in execution. 

The District Munsif held that the section was not a bar as 
it did not make the alienation absolutely void but only void to 
the extent of the claims enforceable under the attachment and 
that the decree holders, having entered into an agreement and 
received full consideration for it that they would’ not proceed 
against the appellant’s property, they were bound by- that 
contract and could not rely.upon section 64 and insist on 
selling the property again. According to him, section 64 being 
a section enacted for the benefit of decree holders, it was open 
to them to waive such a benefit. 

Against the order of the Munsif there was an appeal to the 
Subordinate Judge. He also found.all the facts in favour of 
the purchaser, namely that the sale deed Ex, A, by which he 
purchased the property had full consideration, that the 
agreement set up by him was true and that the purchase money 
was paid to the decree-holders in pursuance of that agreement. 
There seems to have been at the same time an arrangement 
that the purchase money was to be taken in full satisfaction of 
the decree. That was however an, arrangement primarily for 
the benefit of the judgment-debtor: that arrangement, as it 
amounted to an adjustment of*the decree between the parties, 
would fall under O. XXI R. Zand could not be pleaded in execu- 
tion; but, so far as the appellant’s claim is concerned, his plea 
is only that the property purchased by him should not be sold 
and the only objection that cOuld be raised against him is that 
section 64 bars his plea. 

The Subordinate Judge in appeal, though he found all 
the facts in favour of the present, appellant nevertheless, 
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Gangayya came to the conclusion that’ it could not be disputed that, as , 
Venkata. NO Satisfaction of the decree had been recorded, the decree 
ramayya continued in force and was executable against all the attached 
‘Krisbnan, J. Properties ', He thought that the transferee decree-holder 
. was entitled to sell again the present appellant's property 
as if it had not been sold to him atall. It is not however 
clear whether he puts the case under O. XXI r. 2 or under 
S. 64 of the Civil Procedure Code, Ifit is the former, ‘it is 
clear that that rule has no application so far as the purchaser, 
the appellant is concerned. He is not interested in insisting 
upon any adjustment of the decree, All that he is concerned 
with is that his property should not be sold in execution, It 
does not matter to him whether the decree should be executed 
or treated as adjusted so long as the contract between him and 
the original decree holders is enforced as against the latter and 
their transferee. O. XXI r. 2 does not therefore bar his 
contention. 

As already stated the question that really arises is one of 
the construction and effect of section 64 C. P. C. Weare in- 
clined to think that the view taken by the Munsif of this section 
is the correct one. The section is really one intended to benefit 
the decree-holders so that they may not be impeded by any 
alienation pending attachment in executing their decrees, 
That benefit being for the decree holder we are inclined to 
think that he could waive the benefit; and as in the present case, 
the decree holders had entered into an actual contract with the 
purchaser, they cannot be permitted to go back upon their con- 
tract and insist upon the application of section 64 in their favour, 
To allow them to do so would be clearly to perpetrate a fraud. 
We see nothing in S. 64 that necessitates such a construction 
as that. 


Numerous authorities have been cited to us regarding the 
application of O. XXI, R. 2 but none of them have got any 
bearing on the present case and therefore we do not propose to 
refer to any of them. No case has been cited as regards the 
construction of S. 64. We have therefore to decide the ques- 
tion arising here on the language of that section. There is no 
particular public Policy underlying the section which makes it 
incumbent on the court to avoid’ an alienation pending an 
attachment, the section being intended only to help the decree 
holder to realise his decree amount, 
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It was finally argued that whatever obligations there might 
be upon the decree-holder to act according to his agreement 
such obligations did not pass to the transferee decreé-holder 
and that it was open to him to sell the property in execution, 
Weare unable to accept this argument, for the transferee 
decree-holder in this case is proved to have had knowledge of 
the agreement between the decree-holders and the purchaser 
before transfer, Further more a transferee decree-holder can 
be allowed to put forward only such rights as the decree- 
holder had at the time of the transfer ; and, as in this case the 
decree-holder was bound by the arrangement, we must take it 
that the transferee was also bound by it. The case cited in 
Krishna Ayyar v. Savurimuthu Pillai} has no bearing on the 
present case at all for there the transferee decree-holder was 
entirely within his rights, because the decree holder himself had 
the right of executing the decree in spite of the anterior adjust- 
ment with the judgment-debtor, as that adjustment had not 
been certified to the court under O. XXI, R. 2. If we may res- 
pectfully say so, it was rightly held that there was no cause of 
action against the transferee. The cause of action against the 
decree-holder was based ou his failure to perform his statutory 
duty of certifying to the court the adjustment that he 
had entered into with the judgmect-debtor. Such a duty did 
not devolve upon the transferee at all. 


| The point.has also been taken before us that no second 

appeal lies in'this case as the matter arises in the execution of 
small cause decree. This seems to be so and the second 
appeal must therefore be dismissed; but, we are prepared to 
allow the second appeal to be converted into a revision peti- 
tion under S. 115 of the Civil Procedure Code. It is argued 
for the appellant that in that view we should set aside 
the decree of the lower court as well. But S. 102 does not 
affect the right of appeal from such a decree but only the right 
of second appeal. It is not necessary to decide if there was a 
right of appeal in th's case under S. 47 of the Civil Procedure 
Code on the ground that the purchaser of a property attached 
is a representative of the judgment-debtor in disputing the right 
of the decree-holder to sell it, as we are setting aside the 
Subordinate Judge’s order on another ground. 
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Assuming the appeal wasa competent one we must still 
hold that.the order of the Subordinate Judge was one falling 
under S? 115 of the Civil Procedure Code‘as he entirely mis- 
construed ‘the legal position in the case and refused to release 
the property from attachment as he should have done. Having 
found that there was an agreement as pleaded by the pur- 
chaser, and having found all the facts in his favour, the Sub- 
ordinate Judge has, by a mistake of law that he made, 
declined to give effect to his findings and to release the 
property from attachment as he should. have done. Where 
a court by an erroneous view of the law. refuses to exer- 
cise a power which it has got or exercises a power 
which it assumes it has but it has not really got, the case 
would be one falling under S, 115 of the Civil Procedure.Code. 
We may refer to the most recent decision of the Full Bench of 
this court in Sundaram v. Mansa Mavuthar | for this view, 


In these circumstances we think this is a fit case for inter- 
ference under S, 115 of the Civil Procedure Code and we set 
aside the order of the Subordinate Judge and restore- that of the 
District Munsif, As regards costs, we think it right to -make 
the parties bear their own costs in the lower appellate court 
and in this court.’ 


A. V. V: z ©- Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR, JUSTICE WALLACE. 
Dervish Hussain ... * Petitioner (2nd Accused). 


Cr.P. Code, Ss 263 (h), 370 and 441—Judgment of Presidency Magistrates in 
a criminal case—Contents of —Seuleuce of impritornent —Omission lo stale rea- 
sons for conviction—Irregularily — Revistonu—Inler ference by High Court. 


S. 441 of the Cr. P. cole does nat advrogwe the terms of S. 263 or S 870 and 
a Bench of Presidency Magistrates imp sing a sentenc: of imprisonment for an 
offence must record their reasons for th? c2aviction. The omission to do so in 
a case like the present where no record "of the evidence was takenisa grave 
irregularity. Empress v. Shidgaula 2 In re Punjab Singh 3. followed. 

Held, however, that haviag regard lo. the reasons for the conviction sub- 


mitted by the Presidency Magistrates under S 441, Cr, P. Code there wis no case 
for interference by the High Court in revision. 














ee M 7 
* Cr. R C. No. 144 of 1922. - N 30th 3ist Oct. and 
(Cr, R. P. No. 105 of 1922) 3rd November 1922. 


1. (1921) I. L.R.44 M. 552 : 40 M. L. J. 479 (F. B.) 
2. (1893) I. L. R. 18 Bom. 97. 3, (1881) I. L. R. 6 C. 579. 
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. Petition under S. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order of 
the Court of the Honorary ee Magistrate, Royapettah, 
Madras dated 31st January 1922 in’C. C. No. 16,472.0f 1921. 

. M. A. T. Coelho, Vakil for the ae 

The Crown Prosecutor (K. P. M. Menon) on behalf of the 
Crown. | 

The Court made the following 

ORDER :—Two points are taken by petitioner 4) that he 
was refused opportunity to have his defence evidence produced ; 
(2) that the Bench Court has recorded no reasons for his con- 
viction, 


2. Asto point (1) after a good deal of searching.of re- 
cords rendered necessary. by the inaccurate reports of the 
Honorary Presidency Magistrate’s Court, it was verified that 
the petitioner had paid batta for a subpoena for the production 
on 20th December, 1921, of two Police diaries from D2 and D3 
Stations and that subpoenas were issued accordingly. Service 
was effected too late and neither diary was produced on 20th 
December 1921. The case was taken up on several dates after 
that on 3rd January 1922, {Oth January 1922 and 24th January 
1922, but on none of these dates did petitioner ask for any 
further subpoenas or warrants for the production of these 
diaries nor was any taken out, On the date of final hearing, 
31st January 1922, the Bench Court refused further adjourn- 
inent on the ground that defence witnesses (six) though served 
were absent. In the circumstances 1 consider the refusal was 
fully justified. 


3. As to point (2) Itis the case that the Bench Court has 
‘recorded no reasons whatever for convicting petitioner and the 
question is whether this omission to obey the terms of S. 263 
(h) Criminal Procedure Code is an irregularity which wholly 
vitiates the trial, or, if not, whether petitioner has been gravely 
prejudiced by the omission, This is not a case which S. 370 
(i) will remedy since a substantive sentence of imprisonment 
has been passed and therefore under S. 370 (i) as equally under 
S, 263 (h) the Honorary Presidency Magistrate should have 
recorded reasons, The Crown Prosecutor argues that the defect 
is cured by S. 441 which permits a Presidency Magistrate to 
submit with the record, when called for under S., 438, a state- 
ment setting forth the grounds of his decision, But as a matter 
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of law, it is clear that S. 441 does not abrogate the terms of 
S. 263 or S. 370. I take it that it merely allows the Presidency 
Magistrate to supplement the reasons which have been already 
stated under Ss, 263 and 370. 


4. Under S. 537 however, this Court will not upset a con- 
viction on the ground of irregularity in the Judgment unless a 
failure of justice has resulted. My attention has been called by 
petitioner to certain rulings e. g. Queen Empress v. Shid- 
gauda | and In the maller of the petition of Panjab Singh 2 pas- 
sed under 8, 293 (h) or its equivalent S. 227 (h) in the former 
Code, whera these courts held that the.omission to record 
reasons was in itself a sufficient ground for interference in re- 
vision. Neither of these cases was acase of judgment bya 
Presidency Magistrate. Asa general rule I consider the prin- 
ciple of these rulings viz., that the Magistrate must state reasons 
so that the High Court may judge whether there were sufficient 
materials before him to support the conviction perfectly sound. 
Rulings quoted on the opposite side such as King Emperor v. 
Alagirisami Pathan 3 Tilak Chandra Sarkar v. Baisa Gomoff 4 
deal with other sections of the Code such as S. 202 or 367 and 
neither deals with a case ofa Presidency Magistrate or of a 
summary trial. It is one thing to hold that in a case where all 
the record before the original trying Court is also avail- 
able before the High Court in revision, no substantial 
failure of justice has occurred by the omission of the trying 
court to record reasons. Itis avery different case when the 
conviction was passed without reasons therefor on evidence of 
which no record is taken and -which therefore is not available 
to the High Court. In such a case I agree with the rulings 
already quoted that the omission to record reasons is a grave 
irregularity which in most cases would be sufficient ground 
for interference. | 

5. But in the case of convictions by Presidency Magis- 
trates there is the saving S., 441 and when the record submit- 
{ed under that section discloses sufficent grounds for the deci- 
sion, it may be taken into consideration. The reports sub- 
mitted in this case by the Bench on 25th February 1922 and 
17th October 1922 show that the Magistrates had a clear re- 
collection of the case and the evidence recorded therein and 








1, (1893) I. L. R. 18 Bom. 97. 2. (1881) 1, L. R.6 R, 6 Cal. 5' 579. 
3. (1901) I. L. R, 25 Mad. 546. 4. (1896) I- L.R. 23, Cal. 502. 
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had good grounds for their decision. Considering these, as 
under: S., 441 they may be considered, as setting forth the rea- 
sons for the conviction of petitioner, I- am of opinior that no 
substantial failure of justice has occured in his case. 

6. Iam asked to interfere with the sentence. It isa stiff 
sentence, but I am not prepared to interfere with the discretion 
of the Honorary’ Presidency Magistrate in this case. I dismiss 
the petition. 

7. I would impress on the Bench the WA of obey- 
ing Ss. 263 and 373 Criminal Procedure Code in future. 


A. V. V. Pettion dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 
PRESENT :—MR, JUSTICE PHILLIPS AND MR. JUSTICE 
RAMESAM. 
V. Ranganatha Rao Ja Appellants * (Ptaintiff). 


v. ; 
Rama Pandithar and others... Respondents (Defendants) 


Limitation Act Art. 1A\--Sutt for possession on the death of the femal owner 
—Dispute as to vev-rsionary right —Limitation—Starting point. 





Limitation when it once begins to run cannot stop running except in the 
cases mentioned in S, 9 of the Limitation Act. 

Plaintiff as the reversioner under the Hindu law filed a suit in 1919 for the 
recovery of possession of the properties of the last male owner whose widow 
died in 1897. One N, whose heir the plaintiff was, had fileda suit during the 
lifetime of the widow for a declaration that an alienation by her was not binding 
on the estate but the suit had been disnissed on the ground that B. and not N. 
was the nearest reversioner. In 1909 B. sued for recovery of possession of the 
properties but the suit was dismissed in 1916 on the' ground that an alleged 
adoption on which B’s title as reversioner vested, was not true. The plaintiff 
contended that he could not have sued for possession prior to 1916 when B's title 
was negatived and that he had a fresh cause of action in 1916. Held time began 
to run against the plaintiff from the date of the death of the widow of the last 
male owner, that the running of time was not suspended by the circumstances 
relied on by the plaintiff and his suit was barred. Kuppusamé Chettiar v. 
Rajagopal 42 M. L. J, 303; Muthuveerappa v. Adaikappa 39 M. L. J. 312 - 
Nrityamoni Dasi v. Lakhan Chandra 45 C 660 distinguished, 


Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Tanjore in O. S. No. 41 of 1919 (0. S. No. 
37 of 1919 on the file of the Subordinate Judge’s Court of 
- Kumbakonam). 

T. R. Ramachandra Aiyar, C. Balarama Rao and 7. S. 
Narayana Aiyar for appellant. j 

Dr. S. Swaminathan M, Doraiewami Aiyangar P. Narayana- 
murthi and T. S. Raghunatha Rao for respondent. 








* Appeal No. 58 of 1920. 24th April 1922. 
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_.The Court delivered the following _ Pe 

JUDGMENT.—This appeal arises out of a suit brought by a 
reversioner to recover possession of the properties alienated by 
the widows of the last male owner. The second of the widows 
died in 1897 when the cause .of action for the present suit ac- 
crued (vide article: 141 of the Limitation Act), The. present 
suit'was ‘filed on 31-3-1919. The court below held that the 
suit was barred by limitation. It appears that one Narayana 
Rao whose heir the present plaintiff is and who was the 
reversioner on the date of the death of the widow had during 
the lifetime of the widow filed a suit for setting aside the alien- 
ations and in that suit it was held that the suit was not main- 
tainable because it appeared that he was not the nearest heir 
but another namely one Balusami Pandithar. In 1909 Balu- 
swami. Pandithar filed a suit O. S. No, 3 of 1909 for recovering 
possession of the properties, but it was found that he was not a 
reversioner at all as his title rested on analleged adoption which 
was found not to be true in the case, This decision was given 

in 1916, | 
It is now contended before us that neither Narayana Rao nor 
the plaintiff could file a suit for possession prior to 1916 when 
it was found that Baluswami was not a reversioner at all and 
that therefore it must be considered that the present plaintiff 
had a fresh cause of action in 1916. In support of the appel- 
lant’s contention the following cases are relied on, M ussumal 
Ranee Surno Moyee v, Ghooshee Mokhee Burmonia }, followed in 


Muthuveerappp Chetty v. Adaikappa Chetty 2, Karter Singh v. 
Bhagat Singh 8, Lakhan Chuuder Sen v. Madhusudan Sen +, 


affrmed by the Privy Council in Nrityamoni Dasi v. Lakhan 


Chandra Sen 5, and explained in Kuppuswami Chettiar v, Raja- 
gopala Aiyar 6. In each of these cases it appears that the right of 
the plaintiff was at one time satisfied but afterwards on account 
of some other proceeding, the satisfaction was cancelled and 
he was relegated back to his origistal rights and he had to bring 
a suit in which it was held that there was a suspension of the 
cause of action during the period during which his rights were 
satished or that a fresh cause of action accrued to the plaintiff. 
It is unnecessary to consider these decisions, for, in the present 


—... 








1. (1868) 12 M, 1. A. 244. 2, (1920) 39 M. L. J. 312, 
3. (1921) 2 Lah. 320: 64 I. C, 454. 4. (1907) I. L. R. 35 Cal, 209 
5. (1918) J, L, R. 45 Cal. 660. 6. (1921) 42M. L. J. 303. 
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case it cannot be said that at any time the plaintiff's right was 
satisfied and that on account of the annulment of the satis- 
faction, a fresh cause of action arose. These cases therefore 
cannot- help the appellant. Another case relied on. by the 
appellant is Hemendra Mohonkhasnobis v. Dharaninath Chandra 
Roy 1, The facts’as stated in the report are not quite intelligible 
but it is clear that in that case, the expression of opinion in the 
suit of the second mortgagee was for some reason considered to 
have modified the decree in the suit of the then mortgagee, 
The facts are intelligible only on such a footing. Therefore 
this case does not help the appellant. The last case relied on 
is Maharajah of Dharbhanga v. Homeshvar Singh 2, That case 
turned upon when the right to apply for execution under article 
181 first accrued and cannot help the appellants, The decision 
in Soni Ram v. Kanhaiya Lal 3, is an authority for the proposi- 
tion that limitation when it once begins to run cannot stop 
running except in the particular exception mentioned in S. 9 of 
the Limitation Act, This view was also adopted in this court 
by a Full Bench of three Judges in a Letters Patent Appeal re- 
ported in Secretary of State for India.v. Zamindarni Vegayam- 
mapella Estate +, It is not even clear that the plaintiff could 
not bring a suit until the judgment of 1916 was delivered, If 
the plaintiff concedes that the decision in O. S. No. 56 of 1894 


is res judicata against him so far as the defendants who were. 


parties to the suit are concerned this present suit is barred by 
res judicata in addition to limitation. But if that suit is not 
res-judicata against the present plaintiff then his contention that 
he could not bring a suit until 1916 cannot be sustainable and 
therefore the reason he gives for his inability to sue until 1916 
cannot be accepted. In every possible view, the suit is barred. 

= The appeal is dismissed with costs. The costs (one set) 
will be proportionate to the interest of the respondents. 


A. V. V. Appeal dismissed. 
-7 1.7 (1921) 25 C. W. N. 376, 2,- (1922) 30 M. L. T. 189. 


3, (1913) I. L. R. 35 All. 227 : 25 M. L. J, 131 (P.C) 4. (1921) 59 I. C. 98, 
R—12 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr, JUSTICE OLDFIELD) AND MR, JUSTICE 
DEVADOSS. 


Golla Chakrapani | ... (Appellant * Plaintiff) 
Vy | 

Katneni Lakshmaperumallu and a Respondents (Defendants. 
others 1 to9 and Il to 16 L. 


Rs. of 11th Respondent.) 


Religious Endowment—Hindu lemple— Right of worshipper lo remove idol 
and subsitiute another, 


It is not competent to an individual worshipper of a village temple, not 
being its trustee or manager, to remove an idol alleged to be cracked and sub- 
stitute therefor’a new idol made by himself. 


Second Appeal against the decree of the Court of the 
Temporary Subordinate Judge of Ellore in Appeals Suits Nos. 
187, 188, 190land 191 of 1919 (A. S. Nos. 170,171, 176 and 
177-of 1918 on the file of the Sub-Court, Ellore) preferred 
against the decree of the court of the District Munsif of Ereoll 
in O. S. No. 337 of 1916. 4 

A. Krishnaswami Aiyar and A. Venkatachellum -for 
appellant, | 

B, Satyanarayana and Ch, Raghava Rao tor respondents, 

' The)court delivered the following ; 

JupGMENT.—In this case the question is whether the 
plaintiff can sue to establish his right to remove an idol from 
the temple of his village, that idol being alleged to be cracked, 
and to replace it by a new idol made by himself. The temple, 
it ig not disputed, has no trustees and no property. It is 
referred to as the temple of the villagers, who are the worship-, 
pers in it. 

The plaintiff first supports his right to remove the idol and 
to replace it by a new one on the ground that it would be an 
act of worship, which like any other villager he is entitled to 
perform. We cannot see how in any ordinary sense the re- 
moval of an idol from a temple and the substitution of a new 
one is an act of worship. 

Next the plaintiff argues that such removal land substitu- 
tion would be an act of management. The difficulty however 
is that he has not shown that he has any right.to manage, He 

"S, A. No, 1428 0f-1920. 3rd November 1922, 
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« no doùbt presented an application in the court of First Instance Golia chakra- 


for leave to sue as representing the villagers as a body. But ne 
that application was dismissed and, as he has no ground of nena 
akshma- 


appeal against the dismissal as improper, we are not prepared perumallu. 
to allow him to argue the point. In these circumstances the . 
appeal fails and is dismissed with costs payable by the plaintiff 
(appellant) to defendants 1 to 9, 12, 13, 15 and 16 (respondents 
1 to 9, 11, 12, 14 and 15), There was no necessity for the 

14th defendant (13th papowca)) to appear here and he will 
bear his own costs. 

A. V. V. —-— Appeal ahead: 
IN THE HIGH COURT OF JUDICATURE AT MADRAS, 


PRESENT :—MR, JUSTICE SPENCER AND MR, JUSTICE 
VENKATASUBBA Rao. 


V. Parthasarathy Aiyangar and others ... Plaintiffs, 
U. : 
Doraiswami Naicker and another .... Defendants. 
Madras City Tenants Protection Act IH of 1922—~Ss. 2,9 Expl.—Trust land aa: 
` of temple or mosque—Tenant of— Right to'enforce compulsory sale of land nuder Aa 
S. 9—Land which can be conveyed under any powcr is Ex planation —Meaning— y. 
Tristee—Tpust properly —Alienation of—Validily—Conditions, Doraiswami 
Naicker 


A tenant in occupation of trust laad belonging to a lemple or mz csque cannot 
enforce a compulsory sale thereof under S. 9 of the Madras City Tenant’s Protec- 
tion Act III of 1922 and require the temple or mosque to deliver the land to him 
on a Valuation to be made by the court, 


Case stated under S, 113 and O. 46, R. 1 of the Code of 
Civil Procedure by the City Civil Jude, Madras in letter D. 
No. 405 dated the 20th March 1922 in O. S. Nos. 75 and 76 of 
1921 on his file for the opinion of the Honourable the Judges 
of the High Court on the following question :— 


'“ Can’ a tenant in occupation of trust land belonging to a 
temple or Mosque enforce a compulsory sale of the land under 
S. 9 of the Madras City Tenant’s Protection Act and require 
the temple or mosque to deliver the land to him on a valuation 
to be made by the Court.” 

N. Srinivasachariar, for the Plaintiffs, 
C. Aiyasami Sastry for the Defendants. 
The Court delivered the following 
JUDGMENTS :—Spþencer, J. :—The qüestion referred to us is Spencer, J. 
whether a tenant in occupation of trust lands belonging to a 
temple or mosque can enforce a compulsory sale under S, 9 of 
t R.C, No, 6 of 1922. ; 15th-November, 1922, 
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Partha-. the Madras City Tenant’s Protection Act and reqtire the , 
Aivangar temple or mosque to deliver the land to him ona valuation o 
Daraswant be made by the Court. . 
Naicker There is no difficulty to my mind in including the trustees 
Spender j of temples, mosques and other religious endowments within the 
definition of “landlord ” in S. 2 of Madras Act No. LIU of 1922, 
as they certainly are persons entitled to collect the rent of the 
land on behalf of another person. A greater difficulty arises 
when- we come to consider S. 9. This section pr vides for the 
compulsory sale by a landlord of land in the possession of a 
tenant in the City of Madras from which the tenant is sought 
to be ejected in a suit instituted under the Presidency Small 
Cause Courts Act. The explanation to this section defines 
“land” as “the interest of the landlord in the land and all 
other interests which he can convey under any power ”. What 
are the interests which he can convey under any power? If 
they signify easements and other subsidiary interests, it would 
have been easy for the Act to so describe them. If the title to 
the land is intended to be included, has a trustee power to 
convey.it? In Palaniappa Chetty v. Sreemath Devasikahmoney 
Pandara Sannadhi, 1 the Judicial Committee quoting the words 
of Lord Justice Knight Bruce in Hanooman Persaud Pandy v. 
Mussammat Babooce Munraj Koonwaree 2 observe “ the power 
of the Manager for an infant heir to charge an estate not his 
own is under the Hindu Law a limited and qualified power, It 
can. only be exercised | rightly in a case of need, or for the 
benefit of the estate ”. And at page 716 quoting Sir Montague 
E. Smith’s words ies say; “There is no doubt that, as a 
general rule of Hindu Law, property given for the maintenance. 
of religious-worship and ‘of ‘charities connected with it, is in- 
: alienable”. They then proceed to consider what kind. of 
benefit will justify an absolute alienation of temple property. 
Among benefits to an estate they include the preservation 
of the estate from extinction, the defence against hos- 
tile litigation affecting it, the protection of it from 
injury or deterioration. These and such like things 
they say would obviously be benefits. In Bawa Magniram 
Sitaram v, Kasturbai Manibhai 3 there is an observation: “The 
disability of a shebait to make a -permanent grant is not abso- 


1. (1917) I. L. R, 40 Mad. 709 at p..715 : 33 M. L. J. 1 (P. C) ` 
“2. (1856) 6 M, I, A. 393, 3. (1921) 49 I.A. 54 at p, 59, 
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lute.” A'trustee then, like the guardian of an infant, has power 
to convey portions of the corpus of trust property under 
circumstances of necessity or where the conveyance will be for 
the benefit of the estate. As the Act which we are considering 
creates a statutory necessity for landlords to sell portions of 
their land where the conditions fulfil the terms of the Act, it 
may be argued that even trustee landlords are under the neces- 


sity of selling land to their tenants as provided inS.9, A| 


similar statutory necessity . arises when land is acquired by 
Government under the Land Acquisition Act. S. 31 of that Act 
speaks of persons “having a limited interest” in land and pro- 
vides for cases where there is “no person competent to alienate 
the land,” S. 32 also speaks of certain persons as having “ no 
power to alienate” lands acquired under the Act, In Kamini 
Debi v. Pramatha Nath Mookerjee | Mookerjee, J. observes that 
trustees will come under the category of persons who have “no 
power to alienate” land dedicated to an idol orto religious 
and charitable purposes. In this Presidency also it is the 
practice to apply these sections whenever land belonging to 
temples and mosques is .acquired for public purposes, But 
-S732 provides a safeguard for the preservation of the money 
awarded as compensation by directing that it shall be invested 
in the purchase of Other lands and meanwhile deposited: or 
invested in some approved securities, Madras Act III of 1922 
does not contain any such safeguard. The presumption, there- 
fore, is that the Legislature did not intend, to so endanger the 
preservation of trust properties as to include them under the 
definition of “land” which can be conveyed “under any power”; 
Jam, therefore, of opinion that the question referred to us 
should be answered in the negative. 
Venkatasubba Rao, J.:—1 entirely agree, 


The question to be determined in this reference is whe- 
ther a tenant can compel a trustee of a temple under S. 9 of 
the Madras City Tenants’ Protection Act, Madras Act No. III 
of 1922, to sell him the land on which the tenant has construc- 
ted a building. The point has been referred for the opinion of 
the High Court by the Judge of the City Civil Court, Madras; 
who states that more than a hundred ejectment suits are now 
pending disposal in respect of land -belonging to a temple or a 





1,. (1911) I. Le R 39 Cal. 33 at p 38, 
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“mosque or other charitable or religious trust and that he enter- 


tains considerable doubt regarding the interpretation of the 
word ‘ land’ in S. 9 of the said Act. 

The object of the Act is stated to be to give protection to 
tenants who i in many parts of the City of Madras have construc- 
ted buildings on other’s lands in the hope that they will not be 
evicted so long as they pay a fair rent for the land. 

. S, 3 provides that every tenant shall on ejectment be en- 
titled to be paid as compensation the value of any building 
erected upon the land. 

S. 4 enacts that, in a suit for ejectment in which the land- 
lord succeeds, the court shall ascertain the amount of compen- 
sation payable under S, 3, and direct that, on payment by the 
Jandlord of the amount so found due, the tenant shall put the 
landlord into possession of the land with the building thereon, 

' It will be seen that the effect of Ss. 3 and 4 is that the 
landlord becomes on payment of a price the owner of the 
tenant’s building. 

S. 9 provides fer cases where tenants are not anxious to 
obtain compensation for the buildings, but on the contrary are 
desirous of obtaining the land on which the buildings stand: 
It enacts that any tenant, who is entitled to compensation 
under S. 3 and against whom a suit in ejéctment has been in- 
stituted, may apply te the court for an order that the landlord 
shall be directed to sell the land for a price to be fixed by the 
court, The court shall then fix the price and shall order that 
the tenant shall pay into court the price so fixed. On’ pay- 
ment of the price the court shall passa final order directing 
the conveyance of .the land by the landlord to the tenant, 
Under S. 9, therefore, the tenant instead of parting with his 
building, becomes the owner of the land on which the building 
has been constructed. 

The term ‘landlord’ is defined by clause 3 of S. 2.“ Land- 
lord” means any person owning any land, and includes every 
person entitled to collect the rent whether on his own account 
or on behalf of another person or by virtue of any transfer 
from the owner or of any order of a competent court or of any ` 
provision of law. | 

The definition is comprehensive enough to include trustee 
of a charitable endowment. I may state that a farmer of rents, 
a usufructuary mortgagee, a receiver appointed by court, a 


PART III, ] THE MADRAS LAW JOURNAL REPORTS. 95 


committee of a lunatic or a guardian of a minor would un- 
doubtedly come within the definition. But the difficulty is 
created by the explanation to S. 9. It runs thus: ‘ Land’ means 
the interest of the landlord in the land and all other interests 
which he can convey under any power”. A person absolutely 
owning the land can convey it, but what is the interest that can 
be conveyed in the case of a person who is entitled to an 
interest short of absolute ownership? If a lease is granted 
by a usufructuary mortgagee or by a lessee for a term of years, 
if either of them files a suit against a tenant who has 
erected a building, it cannot possibly be contended that by a 
conveyance under S. 9 a higher right can pass to the tenant 
than is possessed by the mortgagee or the lessee, the plaintiff 
in the suit, But there is a class of landlords who occupy a 
position very different from that occupied either by absolute 
owners or persons with admittedly a very limited right in the 
property such as lessees for a term of years or usufructuary 
mortgagees, To take only a few cases, managers of joint un- 
divided Hindu families, Hindu widows, trustees of temples or 
other religious endowments, and guardians of minors would 
fall in this category. There are no words in the Act which 
indicate the intention of the legislature in regard to these 
various Classes of landlords, Itis indeed strange that an Act, 
whose assumed object is to afford protection to tenants should 
be silent on matters so vital as this. On behalf of the tenants 
it has been argued before us that we must presume that the 
legislature intended to protect tenants irrespective of consider- 
ations that have reference to the extent of interest possessed by 
the landlords in the land leased. I do not think we would be 
justified in presuming anything of the kind. We must gather 
the intention of the Act, if possible, from the words used. 

What is the meaning of the words ‘under any power,’ used 
in S.9? The word ‘power’ occurs both in Indian Acts and 
decisions of the Judicial Contmitte of the Privy Council and of 
various courts in India. ` Confining my observations to the 
case of trustees, I may first refer to Prosunno Kumari Debya v. 
Golab Chand Baboo ! where Sir Mentague E Smith in deliver- 
ing the judgment of their Lordships, observés: “ But notwith- 
standing ‘that peoperty devoted to religious purposes is, as a 
rule, inalienable, it is, in their Lordships’ opinion, competent 

pt 
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for the shebait of property dedicated to the worship of*an idol 
to incur debts and. borrow money for the proper expenses of 
keeping up the religious worship, repairing the temples or other 


. possessions of the idol, defending hostile religious attacks and 


other like objects. The power, however, to incur such debts 
must be measured by the existing necessity for incurring them, 
The authority of the shebait of an idol’s estate would appear to 
pe in this respect analogous to that of the manager for an 
infant heir”, . | | 


Regarding the power of the manager for an infant heir, 
the observations of Lord Justice Knight-Bruce in Hanooman 
Persaud’ s case, 1! are quoted. “ The power of the manager for 
an infant heir to charge an estate not his own is, under the 
Hindu Law, a limited and qualified power. It can only be 
exercised rightly in a case of need or for the benefit of the 
estate”. 


In Palaniappa Chetti v. Danatama 2 the power of a 
trustee to grant a permanent lease of temple- lands was con- 
sidered, Their Lordships of the Judicial Committee. held that, 
unless a trustee is constrained thereto by unavoidable necessity 
or any benefit accrued to the charity, he cannot grant a lease 
in perpetuity of debuttar lands at a fixed, rent: They observe 
that it is impossible to give a precise definition of “ benefit to 
the estate”, but they indicate that the preservation of the 
estate from extinction, the defence against hostile litigation 
affecting it, the protection of it or portions from injury or 
deterioration by inundation would be benefits. 


Referring to Hanooman Persaud's case 1 their Lordships 
observe, “In that particular case in reference to which this 
language was used, the ‘necessity’ for the loan would appear to 
have been plain and imperative, the benefit to the estate, the 
preservation of its existence, obvious,” . 


This and similiar passages: in the judgment will make it 
clear that the word ‘benefit’ is used in this context in a special: 
sense. 

In the ` course of the amni iheir Lor diie riker 
observe that it is # breach of duty on the’ part of a shebait in 
the absence of necessity or benefit to grant a lease in ‘perpetuity 
at a fixed rent. 0 0, T HE 


EY 


1, (3856)6 M, I. A 243,- . 2. (1918) 441. A. 147, 
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An argument was advanced before the Judicial Committee 
that the charity will be benefitted by a transaction which put 
at the shebait’s disposal a sum of money capable of being 
profitably used. Their Lordships say that no authority has 
been cited giving any countenance to the notion that a shebait 
is entitled to sell debottar lands solely for the purpose of 
investing the price so as to bring in an income larger than that 
derived from the probably safer and certainly more stable 
property, the land itself. 

These principles have not in the slightest degree been 
departed from in Bava Magniram Sitaram v. Kasturbhai Mani- 
bhai | where it was held that the disability of a shebait to 
make a permanent grant is not absolute and that although the 
manager for the time being has no power to make a permanent 
alienation in the absence of proved necessity, yet the existence 
of justification may be presumed from the long lapse of time 
bet ween the alienation and the challenge of its validity. In 
that particular case there was an interval of a hundred years 
between the date of the alienation and the date of the challenge 
of its validity. 

It is not necessary to refer to further decisions on this 
subject and it may be taken to be settled law tbat the power of 
a trustee of temple property is limited and that an alienation 
by him in the absence of necessity or benefit will not.be 
upheld. 

This being the state Of the law, what do the words ‘under 
any power’ in S. 9 connote? Can it be said that the trustee can 
convey the interest which he can convey only when necessity 
exists or when the alienation is for the benefit of the estate? 

In other words, if the construction urged on behalf.of the 
tenants is adopted, the explanation to S. 9 will be equivalent to 
this: Land means the full interest which a trustee can con- 
vey under the power possessed by him to convey trust pro- 
perty when necessity exists or the alienation is for the benefit of 
the estate. 

I do not think that this construction can be adopted. It 
has been argued that there is a statutory liability imposed in 
virtue of the Act itself upon trustees to corrvey the land and 
that this constitutes sufficient necessity to justify an alienation, 





l 1, (1921) 49 I. A. 54. 
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This argument begs the question because the point. to be 
decided by us is—Does the Act impose such a statutory 
liability ? l 

The decisions bearing upon the interpretation of the word 
‘power’ used in various Acts such as the Civil Procedure Code 
and the Insolvency Act give us very little assistance in under- 
standing the expression ‘under any power’ in S. 9, I may refer 


_ to Fakir Chand Mothi Chand v. Mothi Chand Jurreck Chand 1, 


which deals with the power vested in the Official Assignee to 
dispose of the insolvent’s son’s interest in ancestral property for 
the payment of his debts and two other similar cases, Rangayya 
Chetty v. Thanickachala Mudal12 and Nunna Setti v. Chidara 
Boyina 8, I may also refer to Jagabhai Lalu Bhai v. Bhukandoss 
Jagivandoss 4 which refers to the expression in S, 266 of the 
Civil Procedure Code (Act XIV of 1882) “hasa disposing power 
which he may exercise for his own benefit,” 


The provisions of the Land Acquisition Act I of 1894 
seem to me to furnish a guide in regard to the determination of 
the question at issue. In that Act are to be found three expres- 
sions, (1) persons ‘interested in the land’ (2) persons ‘entitled 
to act’ (3) persons ‘competent to alienate the land ’ or ‘having 


_ power to alienate the same.’ S. 3 (g) mentions trustees among 


) 


persons ‘entitled to act? The clause’ runs thus: ‘ The 
following persons’shall be deemed persons entitled to act as and 
to the extent hereinafter provided, that is to say, trustees, for 
other persons beneficially interested, shall be deemed the per- 
sons entitled to act with reference to any such case and that to 
the same extent as the persons beneficially interested could have 
acted if free from liability.’ 


If there are no persons competent to alienate the land the 
Act prescribes that the compensation shall be deposited in 
court and the court shall order the money to be invested in the 
purchase of other lands. In Kamini Debiv. Pramatha Nath 
Mookerjee 5 and Rama Prasanna Nandi Chowdhuri v. Secretary 
of State for india, ô it was held that a shebait is a person in- 
competent to alienate for the purposes of Ss. 31 and 32 of the 
Land Acquistion Act (Act I of 1894). i 


ae e a 
1. (1883) I. L. R. 7 Bom. 438at p. 441. 2, (1895) I. L. R. 19 Mad, 74, 

3, (1902) I. L. R. 26 Mad. 214, 4, (1886) I, L. R. 11 Bom. 37. 

5. (1911) I, L. R. 39 Cal. 33, 6. (1913) I. L. R, 40 Cal. 895, 
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S. 10 contemplates the various interests possessed by co- 
proprietors, sub-proprietors, mortgagees and tenants. 

Ss, 29 and 30 deal-with the! apportionment of the com- 
pensation. 

In great detail provision is made in the Land Acquisition 
Act to safeguard the interests possessed by various persons in 
the land acquired. No such provisions are to be found in the 
Act under consideration, Are we to assume that the legislature 
intended that the trustee should be compelled to sell the land 
and that he should in lieu of it receive money which should be 
thenceforward at his absolute disposal? If the lands in posses- 
sion of trustees were intended to be included, certainly we 
should expect to find some provision in the Act dealing with 
the investment of the funds. To adopt the construction sugges- 
ted on behalf of the tenants would be in effect to held that the 
legislature intended the conversion of trust lands into money 


without providing for the protection of the money so obtained, 


We cannot assume that breaches of trust were intended to 
be facilitated by the Act. 

These observations may apply to the cases of all limited 
owners, but we have nothing to do with the consequences that 
may follow from our interpretation of the sections of the Act, 
If the legislature deems it necessary or desirable to extend 
further protection to tenants, the Act may be amended.but we 
have nothing to do with it, 


It is said that .this interpretation will cause hardship to the 
tenants, Under S, 9 the tenant may apply for an order directing 
the landlord to sell the land. There is nothing in the section 
to compel the tenant to do so, On his applying for a direction 
the court is required to pass an order directing the conveyance 
of such interest as the landlord can pass, If the landlord cannot 
pass any interest the tenant cannot acquire it, 

The contrast between S.9 of the Act and S. 16 of. the 
Land Acquisition Act is very marked. Under the latter, when 
the Collector has made an award the land ‘vests absolutely in 
the Government, free from all encumbrances.’ The absence 
of these words in S. 9 indicates conclusively that the sale to 
the tenant does not vest in him the land absolutely, 

For these reasons | would answer the question referred to 
_ usin the negative, 


A, S. V. Reference answered in the negative, 
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. IN THE HiGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SPENCER AND MR. JUSTICE 


VENKATASUBBA Rao, 
The British India Steam Navigation Co. ... * Petitioner 


(Defendant.) 
v. 
H. M. Sharafally Merchant by his Agent ... Respondent 
H, S. Mahomed -Bhoy ` (Plaintiff.) 


. Presidency Small Cause Courts Act Ss. 38 and 92—Application for retrtal— 

Summer vacation—Presentation of the application on the reopening day— 
Whether in time—N olification of summer vacation for 1921 paragraph 5—" other 
papers” meaning of—General Clauses Act S.10—Lower Court not entertaining 
the application on the ground of limitation—Revision—Civil Procedure Code, 
S. 115. : 
The notification for the mid-summer vacation of 1921 forthe Presidency 
Small Causes Court at Madras drawn up under S. 92 of the Presidency Small 
Cause Court Act provided in paragraph 5. that “ plaints, execution applications 
and other papers will be received only onthe days on which the judge (the 
vacation Judge) sits.” 

The judgment in a suit in the Presidency Small Causes Court at Madras was 
pronounced on the 10th of May 1921. That Court was closed for the summer 
recess from the 16:h May to i6th July inclusive. An application for retrial 
under S. 38 of the Presidency Sm il Cause Courts Act, which allows eight days 
within which to make an appl‘cation fora new trial, was made on the date of 
the reopening after the summer recess, 

Held, that the application was Out of time as it could have been presented 
during the summer recess on a day on which the vacation judge sat, 

When a Court is adjourned for the vacatioa but the notification states that 


it will be opened on certain days for the reception of plaints, petitions and other 


papers, the court cannot be treated as closed on those days when it was open Ifor 
the above purpose. 

Nachiyappa v. Aiyasamt 5 M. 189 ; 29 I. C. 449, Parvathesam v. Bapanna 
13 M. 447 at p. 451 followed, 

S. 10 of the General Clauses Ac: dxes not apply to validate the presenta- 
tion made on the reopening date after the recess as if it was done in due time. 

The words "other papers’ inthenotification are very wide and include 
applications for retrial. 

Such a notification providing for the work to be done using the vacation 
does not render such a notification illegal and the notification does not contravene 
S. 92 of the Presidency Small Cause Courts Act. 

Per Spencer J :—Where by retson ofa wrong dec'sion on a questionof 


‘limitation a Court does not entertain a proceeding, itis a failure to exercise a 


jurisdiction vested in that Court and the High Court can entertain a Revision 
under S. 115 of the Civil Procedure Code 

Kuppuswami Aiyangar v. Narayana Aiyangar 16 M. L. T. 438, On appeal 
19 M. L. T. 24 not followed. 

Sundram v. Mamsa Mavuthar 44 M. 554 followed. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the Full Bench of the Court of 


C. R. P, No. 799 of 1921, 23rd November 1922. 
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Small Causes Madras dated the 16th August 1921 ın Applica- 
tion No, 138 of 1921 in S. C. S. No. 13102 of 1920, 


Sydney Smith insiructed by Brightwell and Moresby for 
Petitioners. l 


A, Venkatarayaliah' and L. Venkatanarasiah for Res- 
pondents, 


The Court delivered the following 

JUDGMENTS :—Speucer, J -—This is a petition under S, 115, 
C. P. C. to revise the order of two Judges of the Presidency 
Small Cause Court rejecting as being out of time an applica- 
tion for retrial of a Small Cause Suit tried bya single Judge of 
that Court. l 

A preliminary objection is raised that the High Court has 
no power of revision over an erroneous decision of a Small 
Cause Court on a question of limitation, It was ‘held bya 
single Judge of this Court in Kuppuswami Iyengar v, Narayana 
Iyengar | that an alleged erroneous decision of a Small Cause 
Court on a question of limitation was not liable to ke revised 
under S, 115, C. P. C. and in Letters Patent Appeal Kuppu- 
swamy Iyengar v. Narayana Iyengar ? this view was upheld, 
In the present case, however, the result of the two Judges’ 
decision on the question of limitation has been that if they 
were wrong in so deciding, there was a failure on their part to 
exercise a jurisdiction vested in them ‘and this will be within 
the scope of S. 115. In Sundaram v. Mausa Mavuthar 8, it 
appears from the judgments of the learned Chief Justice and 
Kumaraswami Sastri, J. that, if the erroneous decision of a 
Subordinate Court involves a refusal to deal witha petition 
made to it, its action amounts to a failure to exercise a 
jurisdiction vested in it by law. This distinguishes the present 
case from cases where no question of jurisdiction is involved 
by the decision on a point of limitation. The objection, 
therefore, fails, 

The judgment in the Small Cause Court which occasioned 
the application for retrial was pronounced on 10th May 1921. 
The application under S, 38 of the Presidency Small Cause 
Courts Act was made on July 15th. That section provides 
eight days within which to make an application for a new trial 
or for reversal of the decree or order of 4 judge who has dis- 


posed of a contested suit. The Presidency small Cause Court 
was closed for the vacation from May 16th to July 16th 


1, (1913) 16 M. L. T. 438. 2. (1916)19 M. L. T. 24. 
3. (1922) I, L. R. 44 Mad. 554 F. B 
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inclusive, S. 10 of the General Clauses Act provides that if a 
Court is closed on a day upon which an act is allowed to be 
done the action shall be considered as done in due time if it is 
done on the next day afterwards on which the Court is open. 
It is clear then that, if the applicant was entitled to exclude the 
whole vacation of the Small Cause Court, his application made 
on the 15th of July was in time, but not otherwise. Under 
S. 92 of Act XV of 1882, the Small Cause Court is bound to 
draw up alist of holidays and vacations and to obtain the 
approval of the Local Government to it. The notification for 
the mid-summer vacation of 1921 provides that ‘ plaints, exe- 
cution applications and other papers will be received only on 
the days on which the judge sits.” Those are the words 
of paragraph 5 of the notification, Paragraph ,2 deals 
with the sitting of the Vacation Judge on Wednesdays and 
Thursdays for the disposal of emergent work. Paragraph 3 
deals with cases which require immediate attention for which 
the party concerned has to give 24 hours of notice to the 
Registrar. Paragraph 4 deals with the receipt of monies and 
urgent applications referred ‘to in paragraph 3, It is conceded 
that the present application was not an urgent application, 
Urgent applications may ‘include applications, for attachment 
before judgment, applications for injunctions, stay of execution 
and such like matters ; but the fact that a-plaint or petition is 
about to become time barred will not of itself make the nresent- 
ation of it an urgent matter, provided that it will be in time, if 
presented on some later date owing to the exclusion of days 
when the court is closed. If the present application was capa- 
ble of being received on the next day on which the vacation 
Judge sat after the expiration of 8 days from the date of the 
order sought to be set aside, then the court cannot be regarded 
as closed upon that date when the application might have been 
made. When a Court is adjourned for the vacation but the 
notification states.that the Court will be open on certain days 
for the reception of plaints, petitions and other papers, the 
Court cannot be treated as closed on those days when it- was 
open for the above purpose. This is the effect of the Full 
Bench decision in Machiyappa v. Ayyasamil,in which four 
out of five Judges concurred. This principle was followed.in 
another Full Bench of this Court in Receiver of the N. & M. 





1, (1882) I. L. R. 5 Mad. p. 189, 
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Estates'v. Suraparaju !, In Parvatheesam v. Bapanna 2, it is 
implied that a Court cannot be regarded as closed on dates 
when arrangements were made and notified for the reception 
of plaints. The note in Mr. Rustomji’s Law of Limitation 
under S, 4 of the Limitation Act suggests that a different view 
has prevailed in the Calcutta Bombay and Punjab-Courts on the 
question whether a court is closed when the office is open for 
the reception of plaints and petitions, | have referred to the cases 
in Rani Venkata Ramnia v. Kherode Mull3, Maharajah 
Raveneswar Prasad Singh v. Baji Nath Ram Goenka 4, and 
Ranchoradas v. Pestonji5, These cases turn up on the terms 
of the notification for the closure of the court and the practice 
prevailing in those courts. They do not diminish the authority 
of the Full Bench decision of our.Court by which we are 
bound. Asa matter of practice, it is well understood that 
plaints, which are not presented in the Presidency Small Cause 
Court on the days when the office is open for receiving them 
during the vacation, become time barred after the expiration of 
the period of limitation appropriate to such suits and the 
plaintiffs cannot claim to exclude the whole of the Small 
Cause Court's vacation. 


It is however, argued that applications under S., 38 of the 

Act are applications of a special nature and are not “plaints, 
execution applications or other papers,” within the meaning 
of paragraph ð of the notification, and secondly that the noti- 
fication is not in conformity with S. 92 of the Act which requires 
the list of holidays and vacations to be notified. It is contended 
that a vacation means a continuous holiday which cannot be 
whittled down by an announcement that the Court will be open 
for the receipt of plaints and other papers. On the first point 
I am of opinion that the words “ others papers” are very wide 
and must include applications of this nature, unless there is 
anything to indicate the contrary, Secondly in the Full Bench 
decision in Nachiyappa v. Ayyasami ó , it was not considered 
illegal or irregular that the District Judge should have appoint- 
ed certain days for the presentation of plaints and petitions to 
the ministerial officer in charge during his absence, O. 41, R. 1 
of the rules of the Small Cause Court (192) in force in the 

1 (i915) 29 I. C.p, 449, 2. (1890) LL.R, 13 Mad, p. 447 at 451. 

3, (1898) 10 C. L. J. 118. 4, (1909) 10 C. L. J. 120. 

5. (1907)9 Bom, L. R. 1329. 6. (1882) I. L. R, 5 Mad. 189, 
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Presidency Small Cause Court provides for applications 
under S. 38 being presenled to the Registrar or such other 
officer as' the Chief Judge appoints. There is nothing to show 
that during the days on which the vacation Judge sat there was 
nobody authorised to receive plaints and applications presented 
on those days. I am therefore not prepared to hold that the 
notification was illegal or contravened the provisions of S, 92 
of the Act, although I consider that future notifications should 
be more precisely worded, so as to leave no doubt as to when 
applications under S,38 will be received. The order against 
which this petitionis preferred thus appears to be right and 
does not need to be revised by us, 


The petition is, therefore, dismissed costs. 


Venkatasubba Rao, J.:—The decree of the Small Cause Court 
is dated the 10th May 1921. On the 16th May, the the Small Causeé 
Court adjourned for the long vacation. The defendant filed an 
application for new trial under S. 38 of the Presidency Small 
Cause Courts Act. Act XV of 1882, on the day when the Court 
reopened after the annual recess. The Full Bench of the Court 
of Small Causes rejected the application as being out’ of time. 
Under S. 38 the application for new trial should be presented 
within 8 days from the date of the decree, 


It has been argued before us that, as the Court was closed 
from the 16th May to the 16th July, the application should be 
held to have been filed in time as it was filed on the re-opening 
day. | 

The guestion turns on the construction of the notification 
published under S. 92 of the Act, which enacts that the Small 
Cause Court shall draw up a list of holidays and vacations to be 
observed in the Court and shall submit it for the approval of 
of the local Government, and that such list, when it has receiv- 
ed such approval, shall be published in the local official Gazette, 
The wording of the notification-has led to this difficulty and 
though it must be said that it is somewhat obscure, there can be 
no reasonable doubt in regard to its interpretation, The noti- 
fication runs as follows :— 

“Except as Kereunder mentioned, the Madras Court of 
Small Causes will be closed for the midsummer vacation from 
Monday the 16th May 1921 to Saturday the 16th July 1921, 
both days inclusive.” 
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“ His Honour the third Judge Mr. Zyn-ud-din, Esq., 
Bar. ea will sit as vacation Judge om Wednesdays. and: 
Thursdays for the disposal of emergent work. 


3. In any case which requires::immediate attention, "the 


party concerned or his vakil may give 2+ hours notice of the 
same to the Registrar, when the papers will be sent to the vaca- 
tion Judge for disposal, after hearing the party, if necessary. 

4. The office of the; Registrar will be open from Wed- 
nesday to Friday in each week from 12 noon to 4p. m. for 
the receipt of moneys and of urgent applications referred to in 
paragraph 3 supra, 


5. Plaints, execution applications and other papers will 


be received only on the days on which the Judge sits. ” 

It will be observed that the very first clause, while stating 
that the Court will be closed for the mid-summer vacation, 
mentions the qualification, “ except as hereunder mentioned ”, 
The material clause is clause 5, It means that the Court will 
be open on Wednesdays and Thursdays forthe reception of 
plaints, execution applications and other papers, pleadings or 
proceedings referred to in clause 5are not. intended to be dis- 
posed of by the vacation Judge. It is therefore curious that, 
instead of providing that plaints, etc., will be received only on 
Wednesdays and Thursdays, the clause refers to “ the days on 
which the Judge sits.” Those days are Wednesdays and Thurs- 
days, as clause 2 shows; but there was no reason to refer to 
them inthe manner in which they have been referred to in 
clause 5, It has been argued by Mr. Sydney Smith on behalf 
of the defendant that clause 5 must be regarded as referring to 
“urgent applications” mentioned in clause 4, I do not think 
that, on a careful reading of this notification, this contention 
can be accepted. 

Clauses 2, 3 and 4 deal with “emergent work” or “urgent 
applications” but clause 5 deals with quite a different subject, 
This clause is of the first importance and one would naturally 
expect that the matter contained in it would be clearly expressed 
and in the forefront of the ‘notification, whereas its actual 
position and wording are apt to mislead. 

The fourth clause says that “the offite of the Registrar 
will be open,” This implies that it is otherwise closed, but 
there are no words to indicate that the office of the Registrar 
will remain closed except as provided for by clause 4. What is 
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really meant is, that the Small Cause Court and the office of the 
Registrar will be closed during the recess, hair as provided 
for in the notification ? 


Mr, Sydney Smith has nextjargued that the notification is 
ultra vires, because the “word '“vacation” used in S. 92 is 
different from holidays and that the Court was not justified in 
making rules providing for work to be done during the vacation, 
It is not necessary to deal with this matter at great length 
because the point is concluded by authority. In Nachiappa 
Mudali v. Ayyasami Ayyar ! a Full Bench of this Court had to 
consider a similar notification and the publication of such rules 
was treated as a malter having the sanction of general usage. 
In the judgment it was observed that the judicial sittings of the 
Court may be adjourned but the office of the Court might still 
remain open for;the presentation of the pleadings. Parvateesam 
Vv. Bappanna 2also recognises this practice. There the Court was 
closed for the annual recess from the 23rd April and the plaint 
was presented on the 26th April. Arrangement had been made 
and duly notified for the reception of plaints on every Monday 
and Thursday during therecess. The 23rd April happened to be 
a Monday. It was contended that the suit was barred and the 
plaintiff’s answer was that the 23rd April was a “local holiday,” 
that he was therefore entitled to present the plaint on Thursday 
the 26th. The learned Judges remanded the case for ascertain- 
ing whether the 23rd was a “local holiday” and whether the 
Court was closed on that day. This of course implies that, if 
the 23rd was nota “local holiday” the suit would have been 
barred notwithstanding the fact that the 23rd fell during 
the recess. Nachiyappa Mudali v, Ayyasami Aiyar | was referred 
to by a Bench of this Court with approval in Komuru 
Appalaswami v. Palli Narayanaswamy 3. 


Even if in any other province a different view had been 
taken we would be bound by the authority of the decisions 
mentioned above, but I do not think that a different rule has 
been enunciated in any case decided by any other Court, In 
Ranchordas (Tribhowandas) v. Pestonji (Jeghangir) 4 the notifi- 
cation seems to have provided only for “ urgent ” work during 
the vacation and it was held that the filing of a plaint or the 





. eee eee 
"1, (1882) I, L. R, 5 Mad, 189 (F. B.) 2. (1890) I. L. R. 13 Mad. 447, 
3, (1918) 49 1. C, 626, 4, (1907) 9 Bom. L; R, 1329, 
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filing of an appeal could not be considered as work of an 
urgent nature. 


Rani Venkataramania v. Kherodae Mull > and M aharaja 
Rameswar Prasad Singh v. Baij-Nath Ram Goenka 2 afford us 
no assistance whatsoever because the terms of the notification 
have not been set out in the reports of the cases, 


There remains another objection to be dealt with, It has 
been argued that applications for new trial are not explicitly 
mentioned in clause 5. But the words “other papers ” are 
comprehensive enough, although a more apt expression might 
have been used, {t is not denied that clause 5 was always 
treated as applicable also to applications for new trial, I am 
of the opinion that this conte ntion also must fail. 


C. A. S. —_——_— Petition dismissed, 


In THE HIGH Coun OF JUDICATURE AT MADRAS. 
PRESENT :— SIR WALTER SALIS SCHWABE, K.C., CHIEF 
JUSTICE AND Mr. Justice WALLACE. 


Abdul Shaker Sahib ... “Appellant (Defendant). 
; V. 
Abdul Rahiman Sahib and another ... Respondents{PIffs:}): 


Specific Performance—Decree for—Form of—Gontract for sale—Decree 
fixing- time for payment by vendee and directing execution of registered convey- 
ance on such payment—Propriety of—Nature of—Default by either party— 
Rights of opponent—Extension of time fixed for payment—Power of Original 
Court and of Appellate Gourt in appeal from decree—Specific Relief Act, S. 35— 
Specific Performance—Grounds for refusing—Discretion of Gourt—Some of inte- 
rested persons not joining as plaintiffs but made defendanis—Delay in suing— 
T ender of price—W aiver of—W hat amounts to. 


A decree for specific performance of a contract for aie provided (a) that, 
upon payment by the plaintiffsyof a sum named within two months from the 
date of ‘the decree, the rst defendant do execute and register a proper deed of 
conveyance of the properties in the Schedule, and (b) that upon payment the 
ist defendant do put the plaintiffs in possession of the said properties together 
with all title-deeds, 


Held that the decree was in the nature of a scdliminary decree, the Original 
Court. keeping control over the action and having full power to make any just 
and necessary orders therein, including, in appropriate cases, the extension of 
the time for payment of the amount fixed by the decree. Equally has the 
appellate Court in an appeal from the decree power to extend the time. 

Observations upon the appropriate form of decree In a suit for specific per- 
formance of a contract for sale, and ‘upon the rights of and remedies open to 
the vendor or vendee in case of default by the opposite party. 


* O: S, A, No. 1260f 1921; 24th Aug. 16th and 17th Oct. and Ist Nov. 1922, 
1, (1898) 10 C.L J. 118, 2. (1909) 10 C. L. J. 120. l 
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Where on the vendor being asked to take the amount required to be paid 
to him by the vendee under the contract, the former said he would not do so, 
held that the vendor must be deemed to have waived and dispensed with any 
actual tender. 

The mere fact that some of the persons entitled to the benefit of a contract 
for sale refuse to join as plaintiffs in a suit for specific performance thereof by 
the others and are therefore added as defendants, is not a ground for not grant- 
ing specific performance. l 

Delay when a ground for refusing specific performance. 


On appeal from the decree of the Hon. Mr. Justice Coutts 
Trotter passed in the exercise of the ordinary original civil 


jurisdiction of this court in C. S.. No. 80 of 1920. 
K. Rajah Atyar for appellant. 


V. Visvanatha Sastri and T. L. Venkatarama A iyar for res- 


pondents. 
The Court delivered the following 


JUDGMENTS.— The Chief Justice :— The respondents, plain- 
tiffs, obtained a decree for specific performance of a contract 
for the sale of certain lands and superstructures thereon to 
them by the first defendant. Coutts Trotter J. gave judgment 
in the following words :._‘‘ I must therefore find for the plain- 
tiffs and give them decree for specific performance on payment 


‘of: Rs. 4,000. Time for payment. two months.” In pur- 


suance of this judgment a decree was passed providing (1) 
that, upon payment by the plaintiffs on or before the roth day 
of December 1921 of a sum of Rupees Four Thousand only, 
the first defendant do execute and register a proper deed of 
conveyance of the properties in the schedule (2) that upon 
payment the first defendant do put the plaintiffs in possession 
of the properties together with all documents and title-deeds. 
Before the expiry of the two months that is before December 
toth, the first defendant had given notice of appeal. Before 
the expiry of the two months but after the notice of appeal, the 
plaintiffs had issued an application before the Judge in charge 
of the Original side for extention of the time for paying the 
money and this application was heard in January 1922, that is, 
after the expiration of the two months and was ordered to 
stand over until the hearing of this appeal. The appeal 
coming on, a preliminary point is taken, namely, that the two 
months having now elapsed neither the Original Court nor this 
Court has any power to extend the time and that therefore the 
plaintiffs have lost irrevocably all their rights under the decree 
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except the costs, and that it is therefore useless to occupy the 
time of this Court in considering the merits of the 
case. I do not think that this is strictly a preliminary point, 
because the question of the costs-of the suit would still remain. 
If the decree was right, the plaintiffs would be entitled to 
costs-from the first defendant and if wrong the plaintiff would 
be liable for costs. But the point has been fully argued on 


both sides and raises important points on which we shall ex- 


press our opinion. 

The decree-as drawn up, I am told, is the ordinary form of 
decree in use here in cases of specific performance. It may 
be that it-is a convenient form in certain cases, though I have 
been unable to discover its history and how it came to be adop- 
ted. No form for a decree for specific performance is pro- 
vided by statute or rule here, and it has been left to the courts 
to devise a suitable and appropriate form. Specific perfor- 
mance is an equitable remedy which has been known and used 
by the Courts of Chancery in England for centuries and appro- 
priate forms of judgment have been approved by learned Equi- 
ty Judges in England and have now become almost stereo- 
typed : and those at present in use will be found set out in Seton 
on Judgments under the title Specific Performance. On a 
perusal of them the first thing to be observed is that not one of 
those forms contained in the first instance a limit of time for 
payment of the purchase money and not one attempts to make 
payment of the purchase money by a certain date a condition 
of the continuance of the rights under the judgment. After 
the original judgment for specific performance it is the definite 
practice in England that all consequential relief by reason of 
any party failing to comply with the terms of the judgment 
must be sought by application to the Court by which the judg- 
ment was passed. Such applications are made by 
motion in the action showing that in England, after 
the original judgment the action is by no means 
ended but remains under the control of the same 
court. If the default is made by the purchaser in paying the 


purchase money there are several remedies open to the vendor. 


(1) He may on motion in the action obtain an order fixing a 
definite time and place for payment and delivery over of the 
conveyance and title deed and can, after the expiration of that 
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time, levy execution for the amount ,if not paid. (2) “He may 
apply by motion in the action for an order rescinding, not the 
judgment but the contract, and in order to succeed in such a 
motion he has to satisfy the Court that there has been a 
positive refusal to complete, which it may be observed in the 
present case, the respondent has certainly not proved... A 
similar right is given by S. 35 of the Specific Relief Act of 1 877. 
(3) Hecan enforce his unpaid vendor’s lien for the purchase- 
money and costs : (4) He can by motion in the action obtain 
an order for sale by the Court of the property when he will be 
at liberty to bid. The proceeds of the sale are paid into 
court and the vendor gets his contract price, interest and costs 
and the purchaser the balance if any. Where the vendor is 
in default, the remedies are even more varied. 

It would seem to be absurd to hold that the mere fact that 
a date of completion is fixed in the Original Decree put an end 
to the action and that the control of the Original Court expires 
on the expiration of that date-and thus substitute in effect for all 
the known remedies stated above the simple expedient of treat- 
ing the action and the decree as dead for all purposes and 
leaving the vendor in undisturbed possession of property which 
is not his and may as in the present case, be of a greater value 
than the contract purchase money, which, perhaps by some acci- 
dent purchaser has failed to produce on the date fixed. In this 
particular case it is worth observing that there is no evidence 
that the first defendant was ready to execute a conveyance or 
hand over the title deeds in exchange for the money and in 
fact, so far from intending to complete he was appealing on the 
ground that the decree was wrong. | 

In my judgment it was intended by this decree that the pay- 
ment of the Rs. 4,000 by the date named should be a condition, 
failing to comply with which would deprive the successful 
plaintiff of all his rights under the decree. In my judgment this 
decree is in the nature of a preliminary decree, the Original 
Court keeping control over the action and having full power 
to make any just and necessary orders therein, including in ap- 


. propriate cases the extension of the time. If I am wrong in 


this and the proper interpretation of this decree is as contend- 
ed for by the appellant, then, in my judgment, this decree js 
wrong, and I should, if necessary, order that it be set right by 
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eliminating the condition which ought not to have been imposed 
upon the successful plaintiff except at a much later date 
and ‘upon definite refusal by him to complete. Even in that 
case such condition could only be imposed «t the request of the 
defendant who as I have pointed out has other various re- 
medies. As long as this form of decree is understood to be of 
a preliminary nature and the Court still retains full power 
over the action, I do not see any particular harm in the conti- 
nuance of its use. Some words such as “ further consider- 
ation reserved ” shall be added. But, personally, I should be 
prepared to say that the appropriate forms are those set out 
in Seton. | 
_ It is however contended that this form having been used, 
we are precluded by authority from holding that the time fixed 
is not a condition and, as I understand also from holding that 
either the Original Court or this court has power to extend the 
time. I do not so interpret this decree but as I have said, if 
that is the correct interpretation of it, in my judgment, it must 
be varied. Therefore, the question whether we are bound 
by authorities which so interpret it is not of great importance. 
The cases relied on are Ramaswami Kone v. Sundara Kone (1) 
Moideen Kuppai v. Ponnuswami Pillai (2) and Gopala Ayyar 
v. Sannasi (3). In Ramaswami Kone v. Sundara Kone (1) 
the decision of the District Munsif was that on plain- 
tiffs paying into Court the balance of consideration 
within a month the defendant should execute a sale 
deed. -The money was not paid into Court 
within the month, and after the expiration of the month, the 
defendant appealed. On appeal the Subordinate Judge con- 
firmed the District Munsiff’s order. The plaintiff then applied 
to execute this decree and the District Munsiff held that the 
original one month granted by his decree having expired and 
the plaintiff-not having complied with its terms, the plaintiff 
could not have execution. The plaintiff then applied to the 
subordinate Judge to modify the appellate decree by intro- 
ducing into it a fresh time limit. This having been refused, 
the plaintiff appealed against the District Munsiff’s order dis- 
missing his application for execution. That appeal was dis- 
missed by the Subordinate Judge. The case came on appeal 
1. (1907) I, L. R. 31 Mad. 28, 2, (1914) 1 i. W, 882, 
3. (1915) 3 L, W. 29. 
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before a Bench of.this Court which held that on the proper 
construction of the first appellate decree of the Subordinate 
Judge, the time was not extended and that therefore execution 
could not be granted. The Court, however, did lay down 
that the Subordinate Judge could extend the time for perform- 
ing conditions precedent granted by the original decree on 
appeal from that decree. It is however to be observed that 
no application was at any time made to the District Munsiff to 
extend the time allowed by the decree, and this case does not 
therefore touch the point in question here. 


In Moideen Kuppai v. Ponnuswami Pillai (2) this 
Court on Second Appeal, directed that on payment 
of Rs.. 50 within three months by the plaintif to 
the defendant a moiety of the suit property should be deliver- 
ed to the plaintiffs. | Subsequently, the plaintiffs applied to 
the lower Court to extend the time. That was refused by the 
lower Court, and on appeal, by this Court on the ground that 
the lower Court had no power to extend the time fixed by the 
Appellate Court. The plaintiffs then petitioned this Court 
to extend the time and this Court held that it had no power 
to modify its own order except on a proper application for re- 
view which that application was not. The Court held that the 
time fixed by its order in that case was an essential term and 
that the non-compliance with it could result in plaintiff’s losing 
their rights unless they could put the matter right by review. 
But, in that case, the question was not under consideration 
whether the Original Court, if it directed that specific perfor- 
mance should be lei within a certain time, could extend 
that time. . 


In Gopala: 'Ayyar v. Sannasi (3), the Court of First 
Instance gave a decree for specific performance 
giving the plaintiff. one month’s ‘time to pay the 
price, which decree was, on appeal to the Subordinate 
Judge, confirmed by him. More than one month after the 
date of the appellate decree the plaintiff applied to the Sub- 
ordinate Judge to*extend the time fixed by the original decree. 
The application was granted but on a revision petition it was 
held by Srinivasa Aiyangar, J., that the appellate Court had 


2. (1914) 1 L, W, 882. 3, (1915) 3 L, W. 29. 
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- no jurisdiction to extend the time fixed by the Original Court. ‘Abdul Shaker 
-This may be right : but the learned Judge said that it had been D 
decided by this Court in Ramaswami Kone v. Sundara eae 
Kone (1) that the Court which passed the decree had no power Sabib. 
to extend the time, much less any appellate Court. As I have sir Walter 
pointed out Ramaswami Kone v. Sundara Kone (1) did not dae 
say so, and with that part of the judgment of Srinivasa 
Aiyangar, J. | do not agree. l 

I therefore do not feel in this matter in any way hampered 
by authority and this preliminary point fails. | 

Turning to the merits, the main question is a pure question 
of fact. The learned trial Judge has, I think, correctly 
stated, different judges or different juries might take different *' 
views of the facts. But there was ample evidence to support 
his finding that the contention alleged was made and I see no 
reason for differing from it. _ | 
_ Further the contract alleged is to reconvey the property when 
the Rs. 4,000 is tendered within one year. There is no evi- 
dence of .an actual tender but there is evidence that the first 
plaintiff attended upon the first defendant with P. W. 6 who 
had the money with him, and on the first plaintiff asking the 
first defendant to take it, the first defendant said he would not. 
This, in my judgment, was a waiver of and dispensed with any 
actual tender, see Polglass v. Oliver (2) and many subsequent 


' Cases. 


A further point was taken that, as certain persons entitled to 
the benefit of the contract refused to join the plaintiffs in the 
suit and have been joined by them as defendants, the decree 
for specific performance could not be granted. Ido not agree 
with this contention and I have nothing to add to the judgment 
of Coutts Trotter, J. on the point. 7 

Lastly it was contended and this is a more difficult point 
that as two years had elapsed from the date of the original 
offer of the money, the plaintiffs were too late in bringing this 
suit. It is a well established principle that persons who desire 
the assistance of the Court in obtaining equjtable relief must 
come quickly. In each case it is a question to be decided on the 
facts whether the delay on the part of the plaintiff is such that 
the Court ought not to. exercise its powers. In this case on 


Sa 


1. (1907) I. L. R. 31 Mad. 28, 36 2, 149 E. R. 7. 
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Abdul Shaker the facts I think that the delay should be excused, for on the e» 
seta evidence, the plaintiffs were put off for some time by the first 


v. 
anau ‘defendant himself. The case has however been brought very 
“Sahib. late but in my judgment not late enough to compel us to re- 


Sir Walter fuse relief at not being shown that the defendant has been pre- 
Schwabe, WAI | i 

es ae appeal will thérefore be dismissed with costs. The time 

for the completion will be extended by this decree fora 

period of two months. It must be understood that the 

Original Court still has jurisdiction in this matter and has full 

. powers to deal with any point that may arise including, if neces- 

sary, an application for further time. a 

Wallace. Jy WALLACE, J. :__I agree. On the first point of law taken, 

I wish to say this: No special form for drafting-a decree for 

specific performance is supplied by the Civil Procedure Code, 

as is supplied by it in the case of a decree in a pre-emption suit 

by Order 20 Rule 14, which directs that, if the purchase money 

is not paid as stipulated in the decree, the suit shall be dis- 

missed with costs. Hence the analogy of decree, etc., In pre- 

emption suits and reported rulings thereon are not of assistance 

in this case. The form of decree drawn up in the trying 

Court is the general form adopted in this Presidency for such 

decrees. But that it is in the nature of a preliminary and not 

a final decree is, I think placed beyond doubt by. S. 35 of the 

Specific Relief Act. As I read that section, it lays down that 

when a decree for specific performance of a contract of sale has 

been passed and the purchaser makes default in pay- 

ment of the sum which the Court has ordered him to pay, the 

vendor may either file a fresh suit for rescission of the contract 

or may, in the specific performance suit itself, apply to the 

Court to rescind the contract. It is perfectly clear that the 

contract is not determinable or determined by the mere failure 

to comply with the terms of the decree. ` It is not determined 

until the Court orders that it is determined. By the decree for 

specific performance the Court sets out what it finds the real 

contract between the parties was, and declares that such a con- 

tract exists and gives what it considers a reasonable time within 

which the contract shall be carried out. Regarding the decree 

from this point of view, as a contract, it is clear in this case, 

as in most others of the same kind, that time is not of the 
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essence of the contract, and that, until the contract is rescinded 
by formal order or decree such time for performance, not being 
an essential part of the contract, may be varied by the Court 
which has declared what the essential terms of the contract are. 
It is clear as the learned Chief Justice has shown, that it must 
be within the power of the Court to vary the time within which 
the contract shall be performed, as difficulties might arise 
through no fault whatever of the parties preventing perfor- 
mance within the time specified in the decree ; e. g., when a 
third party has within that period set up a bona fide claim of 
title to the property, it may even be necessary to direct specific 
performance to stand over for a reasonable but indefinite 
period, until that claim has been adjudicated. 


I take it then that where specific performance of sale has not 
been effected within the period laid down by the decree, it is 
open (4) to the purchasér to apply to the Court for an exten- 
sion of time for payment of the purchase money, and (b) to 
the vendor to apply either for a final and peremptory order 


for specific performance or for an order rescinding the con- 


tract either immediately or to follow automatically on the ex- 
piry of the period peremptorily granted. The original action 
is thus open until a final decree or order of such a nature and 
scope is" passed, and the original Court has until then ample 
power to extend the time for specific performance. 
The case reported in Moideen Kuppai v. Ponnuswami 
Pillai (2) is not a case in point. It was appa- 
rently not'a case of a decree for specific performance since no 
reference was made to S. 35 of the Specific Relief Act. In 
the 3 L. W. case also no reference is made to that section, and 
in any case the application to extend the time was made after 
the time granted by the decree had expired. In Ramaswami 
Kone v. Sundara Kone (1) case there was no application for 
extension of time at all, and the decision turned on the propriety 
of interpreting the appellate decree in terms of the original 
decree. In the present case an application to extend the time 
was put in by plaintiffs to the Court which passed the decree 
and no final order has yet been passed on that. I am there- 


fore quite clear that the original Court has in this case full 
a, 
(1) (1907) I. L. R. 31 Mad. 28. (2) ì (1914) 1 L. W, 882, 
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power to extend on proper application made to it the time 
fixed ‘by its decree for specific performance, and equally so has 
the appellate Court in an appeal which is of the nature of an 
appeal from a preliminary decree. The argument that plain- 
tiffs should not be allowed to get a fresh extension of time 
because defendant has appealed against the decree does not 
Impress me. His appeal was tantamount to declaration that 
he would not receive the money and carry out his part of the 
contract, and thus made it useless for plaintiffs to attempt to 
carry out their part of it. On the other points of the case I 
have nothing to add to the judgment of the learned Chief 
Justice. 


A.S. V. ns Appeal dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :__SIR WALTER SALIS SCHWABE, K. C., CHIEF 
JusTICE AND MR. Justice WALLACE. 


Rangaswamy Naidu and another. ..4 eee (Defendants). 
v. 


= KAA Aiyar (dead) and others ... Respondents 


(Plaintiffs) and L.R. in 


interest of Ist plaintif. 

Hindu Law—Religious Endowment—Idol—Property bequeathed to—Tres- 
pass—Right of worshippers to sue for possession—Civil Procedure Code, O. 1, 
r. 8—Persons acting as trustees—Presumption of valid appointment. 

As regards property bequeathed to an idol or shrine, though it notionally 
vests in the idol or shrine, the right to possess the property is in some human 
being or beings, viz., the trustee or manager and if there is none such, in the 
worshippers. In the absence of a trustee or manager, it is open to the worship- 
pers with the permission of the Court under O. 1, r. 8, C. P. Code to sue for re- 
covery of possession of the properties belonging to the religious charity from a 
trespasser. 

Venkata Subban v. Atyathurat 37 M. L. J. 554 referred to. 

Noor Mahomed Sahib v. Karim Bibi Ammal 27 M. L. J. 270 distinguished. 

Where persons claiming to be the lawful trustees of a village charity are 
proved to have acted as trustees without any dispute for a number of years, it 
is a legitimate inference that they had been lawfully appointed or that their 
self-appointment had been ratified and adopted by the beneficiaries. 


Second Appeal against the decree of the District Court of 
South Arcot in As S: No. 52 of 1919, preferred against the 
decree of the Court of the District wangi? of Villupuram in 
©. S. No. 245 of 1917. 

= Se A. No. 1425 of 1920. ne 16th Nov. 1928, 


PART IV. | THE MADRAS LAW JOURNAL REPORTS. 117 


K. Bhashyam Aiyangar and P. J. Kuppanna Rao for appel- 


lants. 

B. Sitarama Rao and N. S. Srinivasa Aiyar for respondents. 

The Court delivered the following 

JUDGMENTS :— The Chief Justice. This is an appeal 
from a decision of the Acting District Judge, South Arcot by 
certain persons entitled in reversion to the property of the 
husband of one Tailammal. That lady left some property to 
a religious charity. It has been found as a fact and is not 
now disputed that this lady owned that property herself and 
was entitled to leave it by will. The defendants therefore 
admittedly have no right to the possession of the property at 
all. They are sued by the plaintiffs in alternative capacities, 
either on behalf of themselves and all other worshippers or 
frequenters of the charitable institution in question or as mana- 
gers of the charity. The learned District Judge has found 
as a fact that they are managers of the charity. There was 
ample evidence which entitled him to come to that conclusion 
as they had in fact been acting since the death of the brother 
of one and father of the other plaintiff, who admittedly was 
a properly constituted trustee or manager of this property and 
the learned Judge was quite entitled to infer from the fact of 
their having acted undisputedly for some years that they had 
been properly appointed or that their self-appointment as 
managers or trustees had been ratified and adopted by those 
persons, namely, the frequenters of the charity. 

This being a question of fact, it is not open for this Court 
on Second Appeal to interfere with the finding even if it does 
not, as we do in this case, agree with that finding. That is 
sufhcient to dispose of this case, because it is not disputed that 
managers of a charity are the persons who are entitled to sue 
for possession of the charity properties from anybody in posses- 
sion. But, as the point has been argued, it is perhaps desirable 
to say something about the plaintiffs in the other capacity, 


namely, that as representing themselves and all other worship- 
pers. 


temples, although notionally held by the deity and although it 
has been said that the deity represented by the idol can own 
the property, in fact the right to possess the property must be 


As I understand the law, property bequeathed to idols or 
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in some human being or beings. If there is a trustee or a 
manager, that trustee or manager is the human being who can 
sue for possession. But if there is none then the question 
is, in whom the right is vested ? I think the answer must 
depend on the circumstances of each bequest or trust. In 
this one I should say it was vested in the worshippers, meaning 
thereby not casual worshippers but the regular worshippers at 
this particular shrine ; and soit was held in Venkata Subban 
Patter v.. Ayyathurai (1), that in the case of a village temple 
owned in common by the villagers the right of management of 
the temple and its properties vests in the inhabitants of the 
village as a corporation. Now, such a body as inhabitants of 
a village or worshippers at a particular shrine is ordinarily 
represented by. a manager, or a trustee or a committee or some 
elected or nominated representative of that kind. But, if no 
such representative has been nominated, the right of possession 
would, in my judgment, vest in the general body, and the gene- 
ral body can sue ; but as a matter of convenience, rules have 
been provided that general bodies can be represented in Court, 
for, without such rules, the number of plaintiffs or defendants 
would make the suit impossible to handle. So one finds in 
O. 1, r. 8, a provision that, with the permission of the Court, 
when there are numerous persons having the same interest in 
one suit, one or more of such persons may sue on behalf of or 
for the benefit of all persons so interested. Ordinarily the 
application for such permission would be made at an earlier 
stage of the suit, but in this case, the plaintiffs without objection 
received from the Court at the hearing its sanction to repre- 
sent the numerous persons, namely, the general body of wor- 
shippers. In my judgment that is in order and, if the general 
body are entitled to possession, these are proper representatives 
admitted by the Court under O. 1, r. 8 and are entitled to an 
order of possession. 

A case was quoted as being to the contrary. In Noor 
Muhammad Sahib v. Karim Bibi Ammal (2) the head-note 
was to the effect that the worshippers of a mosque cannot, 
whether in their individual or collective capacity, maintain a 


suit for the possession of the properties belonging to the 


1. (1919) 37 M. L. J. 554. 2. (1914) 27 M, L, J. 270, 
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mosque. The headnote is, in my judgment, much too wide. 
If the case means that where there is a representative such as 
a trustee, then individual members of the mosque or the charity 
cannot: sue, I agree with it; but, if it means that persons in 
representative capacity cannot get an order of possession when 
the persons they represent are entitled to possession, I do not 
agree with it. The authorities quoted in the judgment in that 
case are not authorities in support ‘of any such proposition, but 
they are authorities for the proposition that if there is a trustee 
or other properly constituted representative, then individual 
worshippers cannot sue for possession. 

The Appeal fails and must be dismissed with costs. 

Wattace, J.—I agree and have nothing to’add. - 

A. V. V. - Appeal dismissed. ` 





In THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT :__Mr. Justice WALLACE. 


Venkatrama Alyar 
oy, | | 
Sundaram Pillai and others’. . ‘Respondents (Accused I to3). 
Cr. P. Code, S. 247—Summons case—Trial—W arrant case procedure— 
Absence of complainant at adjourned hearing—A cquittal—Legality of. 
The accused was charged under S. 430, I. P. C.,-a warrant case. The 


Magistrate tried the accused under the procedure prescribed for the trial of 


warrant cases but eventually framed a charge under S. 426 I. P. C., a 
case offence. 


` Petitioner (Complainant).* 


summons 
The Magistrate however proceeded with the trial under the 


warrant case procedure ‘recalling the prosecution witnesses for examination and 
for further cross-examination and then eventually acquitted the accused under 
S. 247, Cr. P. C. on the ground that the complainant did not appear on the 
adjourned date of hearing. ` Held that the acquittal was legal and proper. 
S. 247 Cr. P. Code lays down a general principle that a person charged with 


a summons .case offence is entitled in law to an acquittal 
absent ; and there is 


because the Magistrat 


if the complainant is 
no reason why this right should be denied to him simply 
e has adopted a particular procedure in the trial of the case. 


_ Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898 praying the High Court to revise the order 
dated 16th January, 1922 of the Court of the Sub-Divisional 
Ist class Magistrate of Ramnad in C. C. No. 169 of 1920. 

Dr. S. Swaminathan for Petitioner. . « 


The Public Prosecutor for Government and V. L. Ethiraj 
for 1st Accused. ` 

















*Cr, R. C. No, 204 of 1922 (Cr,-R, P, No. 179 of 1922) - 15th November 1922. 
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Venkatarama The Court made the following 
a ORDER :_The first point for decision in this case is 


l ae whether the lower-Court had any jurisdiction to acquit the ac- 
l cuser under S. 247 of the Code of Criminal Procedure. Peru- 
sal of the lower Court’s proceeding shows clearly that the 
accused was charged under S. 430, I. P. C. a warrant case 
offence, that the lower Court tried the accused under the pro- 
cedure laid down for the trial of warrant cases, but eventually 
framed a charge under S. 426, I. P. C. a summons case 
offence, but still proceeded with the trial under warrant case 
procedure, recalling the prosecution witness for examination, 
for further cross-examination and then eventually acquitted 
accused under S. 247 of the Code of Criminal Procedure on 
the ground that the Complainant (Petitioner) was absent on 
the adjourned date.of hearing. Petitioner’s case is that the 
lower Court having elected to try the case by warrant case pro- 
cedure, had no power to act under S. 247 of the Code of Cri- 
minal Procedure, which applies only to cases tried under sum- 
mons case procedure. ` 

No doubt S. 247 appears in the Chapter headed “ Of the 
trial of summons cases ” and not in the Chapter headed “ Of 
the trial of warrant cases, ” but in my opinion that does not set- 
tle the point at issue S. 247 seems to me intended to lay down 
a general principle that a person charged with a summons case 
offence is entitled in law to an acquittal if the complainant is 
absent ; and I cannot see why this right should be denied to 
him simply becatise the Magistrate has adopted a particular 
procedure in the trial of the case. Ex hypothesi in such con- 
tingency, the complainant has so exaggerated his case that the 
Magistrate had to try it as a warrant case, whereas, if the com- 
plainant ‘had not exaggerated it, and the Magistrate had tried 
it as a summons case ab initio the acquittal on the ground of 
complainant’s absence, could have been perfectly legal. I 
cannot see any justification either in law or in reason why ac- 
cused should lose this right to demand an acquittal merely 
because the complainant exaggerated the case against him. 
To hold otherwise would be to allow a pure technicality to 
negative a substantial legal right. If any conflict arises bet- 
ween technicalities and the legal rights of an accused. person 
undoubtedly the latter must prevail. 
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I find no reported cases directly in point. That reported 
at Rajnarain Koonwar v. Lala Tamoli Raut (1) was a case in 
which the Magistrate purported to pass an order under S. 247 
of the Code of Criminal Procedure in respect of a warrant case 
offence, which: was clearly illegal. . The case reported in Queen 
Empress v. Papadu (2), lays down that when `a Magistrate 
finds that a warrant case charge fails, he is not prevented from 
then and there trying the accused for a summons case offence, 
which he finds to have made out, under the procedure for try- 
ing summons cases. I take it that this means that, when 
running through the trial of a warrant case, the Magistrate is 
satisfied that only a summons case charge will stand, the rest 
of the trial though technically a continuation, of the. warrant 
case trial is really a summons case trial, In the case reported 
in Gangasaran v: Emperor (3), the question decided was that 
a case begun under warrant case procedure should be continued 
under that procedure and the applicability of S. 247 of the 


Code of Criminal Procedure to cases so tried was not con- 
sidered. . 


The general principle must be that the right of the accused 
to benefit under S. 247 of the Code of Criminal Procedure does 
not dépend on the procedure which the Magistrate chose to 
adopt and was constrained to adopt by the complaint as laid, 
but.on the nature and class of the offence for which.he is being 
tried, at the time of the complainant’s failure to appear :in 
Court. I find therefore nothing illegal in the lower Court’s 
procedure. E ty 


The next point taken is that the petitioner’ had“ good 
reasons for not appearing at the hearing of 16-1-1922. 
Petitioner was: well aware that the hearing was going on on 
that: day at Abhiramam and since-he was served with summons 
for that day-and place. His plea- that he could not find the 
Magistrate at Abhiramam is disingenuous, since the Magistrate 
was holding his Court at the usual place where he used to hold 
it when: camping at Abhiramam. The plea that 16-1-1922° 
was a holiday was not a sound excuse for. petittoner not appear- 
ing.to prosecute his case, and a legal reason for the Magistrate’ 
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refusing to act under the peremptory provisions of 5. 247 of, 
the Code of Criminal Procedure. 
I am not prepared to interfere in this case and dismiss 


the petition. 
A. V. V. | uu Petition dismissed. 
IN THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE KRISHNAN. | 


Rukmani Ammal a 7 Petitioner.” 
V. 
Rariiacharidra Thondaman Sahib by agent 
Pothan and another - NA Respondents. 


Execution—Right to apply—Beneficial owner of decree. 

Where the beneficial owner of a decree applies to be made a party to a 
pending execution application presented by the nominal “decree-holder, on the 
ground that his rights were not properly safeguarded, the Court is bound to 
implead him as a party. l 
Devar Bakhsh v. Fatik Jali (1) ; Muthia Chettiar v. Govindoss (2) relied 
on. ' ; 


Petitions under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 


the orders dated 8-2-1922 of the Court of the Additional Sub- 


ordinate Judge of Trichinopoly in I. A. Nos. 1, 2 and 3 of 
1922 respectively in A. S. Nos. 154, 15 sand 156 of 1921 
respectively. e 
= T. Narasinmha Aiyangar and N. S. Rangaswami 

Aiyangar for Petitioner. 

The Court delivered the following 

JUDGMENT :— This was an application by the petitioner as 
the person beneficially entitled to the fruits of the decree in 
O. S. No. 293 of 1899 on the-file of the Court of the District 
Munsif of Trichinopoly which had been obtained by one 
Krishnaswami Iyengar to be made a party to the appeal against 
the order of the District Munsif removing the obstruction of 
the respondent Ramachandra Thondaman by agent Pothan, 
against possession of the property, purchased in execution, 
being taken. ~ The learned Subordinate Judge had dismissed 
the application holding that petitioner should file a fresh exe- 
cution application and cannot claim to join in the present pro- 





O "C.R. P. Nos. 103 to 105 of 1922. . 14th November 1922, 
1, LL, R, 26 C, 250, 3. (1921) 44 M. 919: 41 M,L.J. 316. 


PART iv.] THE MADRAS LAW JOURNAL REPORTS, 133 


ceedings relying on Manikkam v. Tatayya (1). In that case 
such a point was not discussed or decided. That case really 
decided that the -beneficial owner can come in and execute a 
decree obtained by a benamidar and if there was any dispute 
about the decree’ being benami the executing Court should de- 
cide it. 

Devar Buksh Sirkar v. Fatik Jali (2) shows that a bene- 
ficial owner can ask to be added to a pending execution appli- 
cation and it has been held in Muthiah Chettiar v. Govindoss 
Krishnadoss (3) that a part transferee of a decree can apply 
to execute it even though there was an agreement to the ‘con- 
trary. Fhe principle is'clearly that parties should be allowed 


to join the:record when their rights are in danger. In this 
case therefore petitioner should have been added as party 
respondent. 


There is no meaning in telling petitioner to bring a fresh 
application for execution as the execution has been almost 
completed by sale of the property and the only thing now re- 
maining being to give possession to the auction purchaser. 

I would therefore set aside the order of the Lower Appel- 
late Court and direct the Subordinate Judge to add petitioner 
as party respondent and dispose of the appeal according to law. 
There will beno order as to costs here. This order will 
govern all the three petitions before me. | | 

- A. V. V. oe eee Ored set aside. 
PRIVY COUNCIL. 

PRESENT :— Lord BUCKMASTER, LORD PHILLIMoRE, SiR 

JOHN EDGE AND LORD SALVESEN. 


Kishan Narain ... Appellant. 
v. 
Pala Mal and others ... Respondents, 


(On appeal from the Punjab Chief Court). 

M origage—Two years’ term—Mortgagee’s suit for interest—Subsequent suit 
for principal .and further interest—Bar—Code of Civil Procedure (1908), O. 3, 
2. 

A mortgage for a term of two years executed in 1904 provided for realisa- 
tion of interest alone by the mortgagee by suit. The interest was in arrears 
after 1905. -The mortgagee instituted a suit in 1908 for the interest then due 
-reserving the right to 'sue for the principal and future interest. The suit was 

*Privy Council. 





28th November, 1922. 
1, (1898) I. L. R 21 Mad. 388. 
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RP. C.- decreed. | In 1914, he instituted the present suit, for the principal and interest still e 
pene ; ue. a a : z4 ji 
Kishan Held, that the suit was barred under O. 2, r. 2 of the Code of Civil Proce- 
neeNarain..:: dure (Act V of 1908). . 
er, eee = ` Mahomed Hafiz v. Muhammad Zakariya (1) followed. 
Pala, Mal. 


z+ Appeal (No. 94 of 1921) from a decrée of the Chief 
Court, Punjab, afirming a decree of the District ‘Judge of 
Delhi. Wa 
- The Appellant brought the present suit for 'principal and 

interest due on a mortgage executed in his favour in 1904. He 
had previously sued in 1908 for interest then due-on his ‘mort- 
gage and obtained a‘decree. The defence was that the pre- 
vious suit ought to be deemed to have included the whole claim 
on. the mortgage and-if it did not, the rest of the claim ‘was 
relinquished. Both the trial Judge and'the Chief Court held 
that the present suit was barred under O.. 2; r. 2 öf the Code of 
Civil Procedure. Hence the present appeal.” 

(The facts and the chief clause in the mortgage deed are 
set out fully in their Lordship’s Judgment). 

1922 Nov. 3. = 

De Gruyther K. C. and Dube for the Appellant: 

Wallach and Palat for the Respondents. E 
1922 November, 28. The Judgment of their Lordships 
Lord was delivered by ji E a _ - 

BA BT Buckmaster, :— The difficulty in this case is duc’ to 
the provisions of ‘Rule 2-of Order 2 of the Code of Civil Pro- 
cedure, 1908.” This rule provides that every suit shall include 
the whole of the claim which the plaintiff is entitled to make in 
respect of the cause of action. ‘But the plaintiff may relinquish 
any-portion of his claim in order to bring the suit within the 
jurisdiction of.any Court. The illustration given shows that 
a personal claim for the mortgage money under a mortgage 
and-the enforcement of the security for the debt are to be re- 
garded as one and the same cause of action.. This provision 
{8° in marked ‘distinction to the law of this country, where a 
mortgagee is at’ liberty to appoint a Receiver under his deed 
to sue for the debt and to take proceedings for sale or fore- 
closure. independently and at the same time. It. iş important, 
therefore, in considering the effect of the Code to bear in mind 
that its obvious intention is to establish a rule of law different 


from that accepted here. 








1. (1921) 49 L A. 9, 
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The appellant was a mortgagee under a mortgage exe- 
cuted on the 19th. January, 1904, by the three respondents. 
It was a mortgage to secure Rs. 11, 748 with interest at Rs. 8 
per month, and provided that the money was to be paid in 


two years. . The conditions of the mortgage enabled the mort- 


gagors to redeem within the two years if they thought fit. It 
also contained an express promise on the part of the mortgagee 
_ to pay interest for the first year, and provided that if the inter- 
est were not paid for the first year it should not be competent 
to the mortgagee to cancel the fixed term and to realise. Cl. 5 
dealt with the -conditions that would arise’ if the interest 
were paid for the first year and there was difficulty thereafter. 
At is one of. the critical clauses in the present dispute, and it 
is in the following terms : | | 


AA — 


“sy, -If we pay interest on the expiry of the first year, we shall pay the 
interest on the mortgage money after every three months after the expiry of the 
first year, If by chance we are unable to pay the interest after every “three 
months, we shall pay it after six months, without any objection. If we do 
not pay the remaining interest after six monthé, the mortgagee will be at liberty 
to cancel- the term of two years and to realise with costs all the principal 
mortgage money with interest by means of a suit from the mortgaged property 
and our other moveable and immoveable property and our person. If -the 
‘mortgagee of his own accord wishes to maintain the term of mortgage, he will 
have a right to‘realise only the remaining interest by means of a suit from the 


‘said property and our person. We and our representatives shall have no object- 
tion ‘dnd refusal. ” 


. The interest was paid up to the 4th July, 1905, but no 
further payment being made in respect of interest, on the 17th 
November, 1908, the mortgagee sued the mortgagors, und 
the first question that arises is what was the effect of that suit ? 

' The plaint set out the mortgage ; set out payment of the 
interest'up to the 4th July, 1965, and certain further payments 
‘on account of principal. It then stated that the plaintiff only 
sued for the remaining interest, and that a suit for the recovery 
of the principal and of the future interest would be brought 
later on, and it asked for a decree in the following terms : 


“A decree for Rs. 2,390-8-o interest at the above rate from Asarh Sudi WA 
Sambat 1962, to Mangsar Badi 8, Sambat 1965, corresponding to the 16th 
-November, 1908, with ‘costs in favour of the plaintiff- against the defendants, re- 
: coverable from the -mortgaged property and the other property and persons of 
the defendants. ” 


The only question that appears to have been tried was 
what -was the correct amount of interest ; and a decree passed 
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by the Subordinate Judge on the 27th January, 1909, was a 
decree for Rs. 2,226-13-0, which it was stated should be 
charged on the mortgaged property. The mortgagee then 
attempted to get the equity of redemption sold, and in this he 


‘succeeded before the Subordinate Judge, but failed on appeal. 


He thereupon on the 19th November, 1914, instituted the pro- 
ceedings out of which this appeal has arisen, asking the full 
mortgagee’s relief in respect of the mortgaged property. The 
District Judge held that R: 2 of O. 2 barred the case and 
dismissed the suit ; this decree was supported in the Chief 
Court of the Punjab ; and from this judgment the present ap- 
peal has been brought. | 

‘That R.2 of O. 2 of the Code of Civil Procedure 


is the relative section of the Code applicable to the dispute is 
not in contest. The whole question is what does it mean ? 


It does not appear to their Lordships that if the mortgage had 
provided, as mortgages always do in this country, for an in- 
dependent obligation to pay the principal and the interest, that 
in a suit brought to obtain a personal judgment in respect of the 
interest alone the rule would have prevented a subsequent 
claim for payment of the principal. In such a case the cause 
of action would have been distinct. The matter is, however, 
different if the non-payment of the interest causes the principal 
money to become due, as in that case the cause of action__the 
the non-payment of the interest__gives rise to two forms of 
relief which the Code provides shall not be split. This is il- ` 
lustrated by the present suit. The interest was paid during 
the first year, and the interest in arrear was that under Cl. $: 
If, therefore, the plaint originally brought came to be properly 
interpreted as claiming only a personal relief in respect of the 
unpaid interest, the appellant’s case would be on surer ground ; 
but although their Lordships are anxious that claims for a just 
debt should not be defeated by the intricacies of legal procedure 
yet they are unable to hold that the plaint that was originally 
issued by the appellant can properly bear that interpretation. 
The claim is for a decree for the interest “recoverable from the 
mortgaged property, ” and the other property and persons of 
the defendants. The words are not dissimilar from the words 
of Cl. 5 of the mortgage deed, which clearly points to the in- 
terest being payable (that is by sale) out of the mortgaged 
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property. Their Lordships are unable to give any other inter- 
pretation of the pharse “ recoverable from the mortgaged pro- 
perty . . .” in the appellant’s plaint than a claim for reali- 
sation, and the fact that the decree he obtained was not a decree 
for sale but in the nature of a personal judgment, does not al- 
ter its effect, for Rule 2 of Order 2 provides that every suit 
shall include the whole of the claim. The suit so brought by 
the plaintiff did not include it, and this consequently barred the 
institution of a further suit in respect thereof. Indeed, when 
once it be accepted that the original plaint did seek, by its pray- 
er, for realisation, this case becomes indistinguishable from the 
case of Muhammad Hafiz v. Muhammad Zakariya (1) where 
a similar question arose and was determined by this Board. 

There were, no doubt, good grounds of policy that caused 
the introduction into the Code of Civil Procedure of the pro- 
visions which, in the result of this case, will involve the appel- 
lant in some pecuniary loss, and it is the duty of the Courts to 
interpret and carry into effect those Rules uninfluenced by the 
consideration of the individual loss that may be occasioned by 
disobedience of the provisions. 

Their Lordships think that this case was rightly decided ; 
that the appeal should be dismissed with costs and they will 
humbly advise His Majesty accordingly. 

Appeal dismissed. 

Barrow, Rogers and Nevill Solicitors for appellant. 

T.-L. Wilson & Co. Solicitors for respondents. 

K. V.L. N. 


1, (1921) 49 I, A. 9 : 42 M. L. J. 248 (P. C.) 
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IN THE HIGH.COURT OF JUDICATURE AT MADRAS. 
PRESENT :- MR. Justice KRISHNAN. 


` 


N. Dwaraka Doss ...  *¥Petitioner (Accused in C. C: 
| No. 3523 of 1922 on 
— the file of the Court 
of the Presidency 
Magistrate, George 
Town Madras); 
| v | | 
G. Narasimhalu Naidu .... Respondent (Complainant id 
Penal Code,. S. 403—Criminal Misappropriation—Dishonest intention— 


Taking and retaining under bona fide belief that the property belongs to accused- 
Distinction—T est. 


To a charge of criminal misappropriation of the complainant's buffalo, the 
accused pleaded that he was not guilty because he acted bona fide in keeping the 
buffalo. It was found that the accused himself had a month previously lost 
a buffalo ; that the buffalo alleged to have been misappropriated strayed into 
the accused’s house ; that, believing it to’ be his own, the accused took it home 
and kept it tied up in the verandah of his house which was open to the gaze 
of the public ; and that when the complainant went ‘to the ‘accused’s house, and 
claimed the buffalo as his property, the accused refused to give it up. 

The Magistrate convicted the ‘accused of the offence of criminal misappropria- 
tion, holding that, though the accused might have acted honestly, ‘in the first 


instance, his refusal to give up the buffalo to the complainant showed that he 
wanted to misappropriate it and was dishonest, 


Held that the finding that there was dishonest intention could not be accepted 
and that the conviction must be set aside, 

Petition under Ss. 435 and 439 of the Code of Criminal 

Procedure, 1898, praying the High Court to revise the judg- 


ment of the Court of the Presidency Magistrate, George 
Town, Madras in C. C. No. 3523 of 1922. 


K. Ramanatha Shenai Counsel for the Petitioner, 
P. Govinda Marar for the Crown Prosecutor. 


K. Doraiswami Iyengar for the Respondent. 
The Court made the following | 


ORDER :__This is an application to revise the judgment of 
of the Second Presidency Magistrate, (George Town) Madras 
in C. C. No. 3523 of 1922 on his file, in which he convicted 
the accused of an offence under S. 403, I. P. C. for having 


criminally misappropriated a buaffalo belonging to the com- 
plainant. 
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The finding of the Magistrate that the buffalo really be- 
longs to the complainant is not now controverted, and must be 
accepted as a finding of fact in revision. - & 

But, as regards the plea of the accused that he acted bona 
fide in keeping the buffalo, it.does not seem to have been pro- 
perly disposed of by the Magistrate. The Magistrate 
observes in his judgment as follows : ‘‘ The defence Vakil says 
that he (the accused) honestly believed it (the buffalo) to be 
his own and that therefore there was no dishonest misappro- 
priation ; . it may be that, in the first instance, he honestly 
believed it to be his own and took it home ; but he had no 
excuse to keep it when prosecution witness 1 went to his house, 
saw it, and claimed it to be his property ; as a matter of fact, 
he refused to return it to its owner; this clearly shows he 
wanted to misappropriate it and he was dishonest.” It is 
not very easy to follow this line of argument, for, if the man 
had honestly believed the buffalo to be his own, and if there 
was any strength in that belief, he would certainly have struck 
to that belief even when told that the buffalo was not his ; the 
fact that he refused to give up the buffalo rather supports his 
contention that he really believed that the buffalo was his. He 
seems to have kept the buffalo tied up-in the verandah of his 
house which was open to the gaze of the public going about 
inthe street. That is also a point greatly in his favour. The 
buffalo itself apparently strayed-into his house. It is not de- 
nied that he himself had a month previously lost a buffalo. 
Fle says that in appearence this buffalo was very much like that 
bufalo. It isnot at all unlikely that he might have mistaken 
this butfalo for his own. In these circumstances, the finding 
of the Magistrate that there was dishonest intention cannot be 
accepted, and without a finding of rishonest of the-offence can- 
not be made out. The conviction is, therefore, set aside, and 
the fine, if levied, will be refunded to the accused. The order 
as regards the. disposal of the buffalo will-not be interferred 
with, as the Magistrate accepted the. evidence that the buffalo 
belongs to the complainant. : 


Ase Ne" 


Conviction set aside. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT s__MR. Justice WALLACE. 


Kovaganti alias Nallagonda Appiah 
and another ... Petitioner (Accused Nos. and 2 
in C. C. Nos. 111, 111 A, and 
111 B of 1921 on the file of 
the Addl. Deputy Magistrate 
of Bezwada). 

Criminal Procedure Code, Ss. 234, 239—Penal Code, S. 241—Delivery of 
counter-feit coin—Essence of offence of—Delivery of counterfeit coins to different 
persons on three different occastons—Joint trial in case of—Legality—Case of 
single accused—Case of two accused persons—Distinction— Person” in S. 234— 
If includes persons. i 


The essence of the offence in S. 241 I. P. C. is the delivery of counterfeit 
coin to any person, and three deliveries of counterfeit coins to three different 
persons are clearly offences of the same kind within the meaning of that term 
in S. 234 Cr. P. C, and may therefore be tried at the same trial. 


Held further that a joint trial of two persons charged with passing counter- 
feit çoins on three different occasions on the same day to three different persons 
did not contravene S. 234, read with S. 239, Cr. P. C. 

“Person” in S. 234, Cr. P. C. is not restricted to a single individual 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Session of the Kistna Division at 
Masulipatam, in Criminal Appeal No. 77 of 1921, preferred 
against the judgment of the court of the Additional Deputy 
Magistrate of Bezwada in Calendar case No. 111, 111 A, and 
II B of 1921. | 

T. S. Raghunatha Rao for the petitioner... 

The Public Prosecutor on behalf of the Crown. 

The Court made the following ` 

ORDER :__The two petitioners in this petition are jointly 
charged with and convicted of under S. 241 of the Indian Penal 
Code, of passing counterfeit coins on three different occasions 
on the same day to three different persons. The first and 
main point urged in their favour is that the joint trial contra- 
venes S. 234 of the Criminal Procedure Code. 

2. Itis quite clear that the offences are of the same kind, 
and that either petitioner might have been tried by force of 
S. 234 with all three offences at the same trial. I can see 


ma 








*Cr. R, C. 52 of 1922 (Cr. R. P. No, 52 of 1922). roth Oct. 1922. 
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no reason for restricting the scope of S. 234 to offences com- 
mitted against the same person, for which position petitioner 
agrues. The essence of the offence in S. 241 Indian Penal 
Code is the delivery of counterfeit coin to any person and three 
deliveries of counterfeit coin to three different persons are 
clearly offences of the same kind within the meaning of that 
term as set out in S. 234 of the Criminal Procedure Code. 

3. The next point taken is that even if either petitioner 
could have been legally tried in one trial for all the three deli- 
veries, the joint trial of both petitioners for all the three deli- 
veries is contrary to S. 234. I can see no force in that con- 
tention either. S. 239 lays down that when more persons 
than one are accused of the same offence, they may be tried to- 
gether, and that “ the provisions contained in the former part 
of this chapter shall apply to all such charges. ” that is in a 
trial of two accused persons jointly under S. 239, S. 234 may 
be also applied. The use of the singular number “ person ” 
in S. 234 is thus clearly not intended to rule out the plural 
number. The Calcutta High Court no doubt in its ruling 
quoted in Budhai Sheik v. Emperor (1) gives support to peti- 
tioners’ view, but in the ruling reported in Kumaramuthu Pilla; 
v. Emperor (2) Sadasiva Aiyar, J. of this Court held that 
“person ” in S. 234 is not restricted to a single individual and 
the same view is taken by the Patna High Court in Kailash Pra- 
sad Varma v. Emperor (3) and the Allahabad High Court in 
Emperor v. Bechan Pande (4). This view commends itself to 
me for the reasons already stated. I hold therefore that 
there was nothing illegal in the charge framed by the trying 
court. 

4. I am asked to reduce the sentence, but obviously tke 
_ petitioners were systematically passing counterfeit coins and 
detection of such offence is dificult. I am not prepared to 
interfere and dismiss this petition. 








A.S. V _ Petition dismissed. 
1. (1905) I, L. R. 33 Cal. 292, 2. 25 M. L. T. 379, 387. 


3. (1917) 3 P. L. J. 124, 4. (1916) I. L. R. 38 A. 457. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT :—MR. JUSTICE KRISHNAN AND MR. JUSTICE 


RAMESAM. 


Rathnamasari declared mad and others ... “Appellanis. 
v. 
The Secretary of State for India in Council 
by the Collector of Salem ... Respondent (Respondent). 


(Claimants 1 to 3). 

Land Acquisition Act, Ss. 23 and 24—Building surrounded by garden land— 
Compulsory acquisition—Mode of valuation—Twenty times the net annual 
rental—Evidence Act Ss. 35 and 124—Report made by Tahsildar to Collector— 
Admissibility in evidence—Privilege. 

Where property consisting of a building surrounded by 8 1|2 acres of garden 
land had been let as a whole block for several years before the date of its acqui- 
sition by the Government and the Court below awarded twenty times the net 
annual rental (deducting municipal taxes, revenue charges and cost of repairs)- 
as compensation.to the owner. Held that the amount awarded was reasonable 
and that it was not proper to value the land and building separately as inde- 
pendent items and award the aggregate value as compensation. 

Where secondary evidence of certain documents had been admitted in the 
Court below without any objection on the ground of privilege by the Government, 
it is not open to the Government to object to their admissibility on appeal under 
S. 124 of the Evidence Act. 


A report made after local enquiry by a Tahsildar under the orders of the 


Collector in a land acquisition case, is admissible in evidence under S. 35 of the 
Evidence Act. . 


Appeal against the award of the District Court of Salem 
in Land Acquisition Case No. 9 of 1915. l | 

L. A. Govindaraghava Aiyar, S. T. Srinivasa Gopalachari 
and K S Rajagopala Aiyangar for appellants. 

The Government Pleader for respondents. 

The Court delivered the following 5 

JUDGMENT :— This is an appeal in a land acquisition case 
against the decree of the District Court of Salem: Three 
plots of land, Survey Nos. 29, 34 and 35, suitable for house- 
building, were acquired for the purpose of building a hostel 
for the Salem College in 1915, the date of the notification be- 
ing July, 1915. On plots Nos. 34 and 35, there was a bunga- 
low and that. was also acquired. The Deputy Collector 
awarded in the first instance for the three plots of land including 
the bungalow and the houses standing on them Rs. 12, 170-1 3-8 
and 15 per cent, the statutory compensation in addition. The 


District Judge has increased that award to Rs. 1 5,620 including 
WA aa E NS. 15,020 including 


*Appeal No. 250 of 1921. roth November, 1922. 
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the 1sper cent for compensation. The claimants have 
appealed to this Court and they claim that their properties 
are worth much more and that they should get Rs. 8,333-5-7 
extra, that is, Rs. 23,95 3-5-7 in all. 


At the opening of the case the learned Advocate for thé 
appellants wanted us to admit in evidence in this Court the 
Tahsildar’s reports of the 18th June, 1913 and the 26th Sep- 
tember, 1913 and a special valuation statement submitted by 
him on the 12th June, 1913. With reference to that prayer 
we called for a report from the lower Court and also the 
original documents in a sealed cover. The report and those 
documents have now come up before us. The learned 
Government pleader has objected to their being admitted In 
evidence under S. 124 of the Indian Evidence. Act and also 
because he contended that they were irrelevant as evidence. 
As regards S. 124 of the Indian Evidence Act, it is hardly neces- 
sary to go into any detailed consideration of the meaning of 
that section, for we notice that copies of all these three docu- 
ments had been filed in the lower Court as Exs. A and J, appa- 
rently without any objection on the part of the Government 
Pleader that they were privileged documents under S. 124 
which should not be admitted in evidence, for we do not see 
anything in the lower Court’s records or judgment to show 
that any objection was raised. These copies were proved to 
be correct copies taken by one of the claimants and he swore 
to that effect in the witness-box. After having done that we 
do not think it can be claimed any more that they are communi- 
cations made in official confidence. If the Government intend- 
ed to take the objection under S. 124 the learned Government 
Pleader in the lower Court should have objected to these copies 
going on record. Now that these copies are on record in this 
case we cannot consider the communications made to be com- 
munications made in confidence. That being so, we must over- 
rule the objection under S. 124 of the Evidence Act. Itis 
not necessary to refer tothe authorities cited on the point 
namely Venkatachella Chettiar vy. Sampathu Chettiar (1) and 
Nagaraja Pillai v. Secretary of State (2). They do not 
touch the point before us. 








ee 
1. (1909) I. L. R. 32 M. 62, 2. (1914) I. L.' R. 39 M. 304. 
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As regards the next plea that the documents are irrelevant, 
we are unable to uphold that contention of the learned Govern- 
ment Pleader. We think they are relevant under S. 35 of 
the Evidence Act. The Tahsildar made these reports in 
obedience to an order passed by his superior officer and in dis- 
charge of his official duty. Whether it is a duty enjoined on 
him by the law of the country to send up these reports or not, 
he was bound as an officer subordinate to the Deputy Collector 
to make the report when he was called upon to do so and the 
report was made as an official report after such enquiries as the 
Tahsildar could make. His report is kept on the record of this 
land acquisition case in the Collector’s office and thus it comes 
expressly within the words of S. 35. But it is hardly neces- 
sary to put the originals on record because there are correct 
copies already filed and it is sufficient to refer to them if neces- 
sary for our purposes here. As a matter of fact we may 
observe that no reliance has been placed upon these documents | 
by either side. 

As regards the merits of the case we may observe at the 
outset that there is very little evidence on record to enable us 
to come to a satisfactory conclusion as to the market value of 
the properties acquired. Properties forming survey Nos. 34 
and 3§ seem to stand on a somewhat different footing from 
property forming survey No. 29, for the two former are acces- 
sible to the road on two sides whereas the latter is not so and 
is inferior land with no road access and faces the river. We 

will therefore consider their market value separately. 


Taking Surey Nos. 34 and 35 with the buildings standing 


on them first, the District Judge has adopted the method of 
capitalising the rental value of these plots. They are 


814 acres in extent and have a fairly large building on them. 
They have been let for twenty years prior to 1911 to the Police 
Department for Rs. 75 a month, subsequently to Government 
for the Sankari Deputy Collector’s Office, and for a few months 
thereafter to one Mr. Levinge. All through the rent has been 
Rs. 75 except during the short period when Government was 
in occupation for the purpose of locating the Deputy Collec- 
tor’s Office when the Municipal tax was paid by Government. 
The learned Judge capitalises the net rental at twenty years’ 
purchase and arrives at the figures Rs. 13,100 as the proper 
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value of the plot. It has been argued strenuously before us 
by the learned Advocate for the appellant that this method was 
not correct and that the land and the buildings should have 
been valued separately and the District Judge should have 
taken into consideration the compensation paid by Government 
for a former acquisition of a plot of land, 18 cents in extent, 
under Ex. H, for the purpose of laying a road. The price 
then paid was at the rate of Rs. 15 a cent, which would work 
out to Rs. 1,500 an acre. We do not think that this acquisi- 
tion of such a small plot of land for which only ‘a small sum of 
money was paid can be made the basis of valuation for a large 
plot like the one now in question before us. It is impossible 
to say that such an acquisition stands on the same footing as 
the present acquisition, nor can we properly deduce the market 
value of the land from such an acquisition as that for when 


very small plots are acquired the actual rates at which they are- 


acquired are not often properly scrutinised, the whole cost of 
_the acquisition being small. 


The appellant’s next contention is that the 814 acres of 
land-on which the buildings stand should be valued separately 
and that the buildings should also be valued separately and 
the two added together to get the total market value of the 
plots with the buildings standing thereon. That is hardly the 
way in which property consisting of a house and garden is 
valued in the market. We think that a plot consisting of a 
house and a garden is much more satisfactorily valued in the 
manner in which the District Judge has done, by capitalizing 
the rental, in the absence of other evidence which would give 
a more satisfactory value. Taking the monthly rental in this 
case, viz., Rs. 75 and making allowance for the municipal tax 
payable on the land Rs. 150 and the payment to the Mittadar 
Rs. 20 a year, charged upon this land, and deducting also what 
one of the claimants who gave evidence inthe case says 
he spent for the repairs and up-keep of this build- 
ing, viz., Rs. 50 we get a net annual rent of 
_ Rs. 680. The learned District Judge has taken a 
month’s ‘rentalas the cost of repairs. That will ordi- 
narily be so, but here we have special evidence, and there is 
nothing to contradict it, that Rs. 40 or Rs. 50 were spent for 
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repairs. -Taking therefore Rs. 680 as the net annual rental 
and taking twenty years’ purchase, which we think is a fair 
figure to adopt and a figure which is ordinarily adopted in most 
cases, the value of'these two plots with the buildings on them 
will come to Rs. 13,600. This we think may well be accepted 
as the total value of these two plots. 

°- Tt is in evidence that the building itself is separately 
valued at Rs. 6,300 and odd. Deducting that figure from this 
and taking the rest as the value of the land, the value of the 
land would work out to Rs. $50 an acre, which we think under 
the circumstances of the case, is not at all an improper 
value, for evidence has been adduced on behalf of Government 
Exs. I, II and III, which would show that the value of the 
land in the neighbourhood would seem to have been Rs. 400 an 
acre. It is quite true that those lands were lands of an infe- 


‘rior character being rather low in level and requiring to be 


raised for building purposes. That would of course account 
for the difference in the amount that we are now awarding for 
the land acquired under the Act and their market value. 

It. is also suggested that in taking this method of rental 
valuation for calculation of the value, we ought not to include 
the whole of the 814 acres as part of the property but should 
allot a certain proportion of the land to the bungalow 
reasonably sufficient for the comfortable occupation of the 
bungalow and take the value arrived at by the capitalisation 


method as the value of that portion of the land and the bunga- 
low, valuing separately the rest of the land ; because it is con- 


tended that this is a good building site and the rest of the 
land could be utilised for building purposes. There is in this 
case no evidence of the existence of any scheme for building 
on this. property nor of any intention either by the owners or 
by.others to build on it. Furthermore it is a matter for specu- 
lation as to-how much-of the land should be allotted to the 
bungalow and whether if such an allotment is made, the rent 
may not be affected. We do not think that we will be justified 
in making any speculation-such as this and therefore we take 
it that, the value arrived at correctly represents the market 
value of these two plots. 

Turning now to plot No. 29 we think the value given by 
the lower Court is too low for this. It is not used at present 


PART V, ] THE MADRAS LAW JOURNAL REPORTS, 137 


as a building site but as a garden. The method of capitalisa- 
tion of the rental value is not a proper method to use for as- 
certaining the value of such a land. We think it is much 
better to take the value of the land in the neighbourhood as 
proved by Government itself as thé value of this land also. 
The Deputy Collector has arrived at the figure of Rs. 400 an 
acre. As regards this land also we do not think it necessary 
to reduce that figure at all. Taking the value then at Rs. 400 
an acre, 3 acresand1s cents will be worth Rs. 1,260. 
From this has however to be deducted a certain amount repre- 
senting the capitalised | value of the assessment payable to the 
Mittadar. The total assessment was Rs. 30 on these three 
plots. We have already given credit for Rs. 20 on the two 
plots Nos. 34 and 35 leaving Rs. 10 to be allowed for this 
plot. Taking twenty years’ purchase here also, we must 
deduct a sum of Rs. 200 as the capitalised value of the Mitta- 
dar’s assessment leaving Rs. 1,060 as the value payable to the 
claimants. 

The claimants have also SAA awarded the value of cer- 
tain trees standing upon these lands, viz., Rs. 162 and this has 
also to be added to the price of the property. The total price 
according to us will therefore come to Rs. 14,822. . To this 
must be added 15 per cent the statutory allowance under the 
Act, which comes to Rs. 2,223-4-9. Thus the total comes to 
Rs. 17,045-4-9 and this is our award in the place of that made 
by the District Judge. 

The learned Advocate for the claimants Rane that he 
should be given interest under S. 28 of the Land Acquisition 
Act on the excess awarded over the amount given by the Col- 
lector. We think he is justly entitled to this and we award 
him interest at 6 per cent from the date the Collector took 
possession of this land to the date of payment into Court of 
the excess which has been awarded to him by us. 

The final question which we have to decide is as regards 
costs. The Government have filed a memorandum of objec- 
tions claiming the costs in the lower Court. What the learned 
Judge did there was to refuse to give costs to the claimants be- 
cause they have exaggerated their claim considerably. We do 
not think there is any ground for interference with that order. 
As regards the costs of this appeal we think a similar order 
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Rathnamasari wil] be the most proper in this case. There will therefore be « 
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-Secretary of no order as to costs either | in the appeal or in the Memorandum 
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ma of Objections. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 
PRESENT: SIR WALTER SALIS SCHWABE, K. C., Chief Justice. 
A. V. Srinivasalu Reddiar, and MAA (Accused). 
ii l v. 
Govinda Goundan .... Respondent (Complainant). 
Srinivasalu Penal Code—S. -278—Theft—Offence of—Essentials—Dishonest taking— 
Reddiar Meaning— Bona fide claim of right—Taking under—Proof —Effect—Conviction 
Y. in case of—Legality. 
ee If there is a taking under a colour of right, or, in other words, under a bona _ 


fide claim, the taking cannot be dishonest or felonious, that is to say, it is not 
theft under the Indian Penal Code. It is immaterial whether the claim is good 
or bad, though, in deciding as a question of fact whether the claim was a bona 
fide claim, it may be material to consider whether or not there was any right 
at all. l ( 


The first accused brought some land P. W. 2 and bona fide claimed: the 
right to the share of the grass grown in a tank in the same village alleging 
that the said right went with the land purchased by him. P. W. 2, on the other 

hand, contended that the right in question was severable from the said land 
and that he continued to be entitled to the said right, notwithsanding the sale 
by him. After the reaping of the grass in question had gone on for some 
time, the rst accused went himself or sent the 2nd accused with instructions to 
remove a quantity of the grass that had already been cut and stocked. The 
Magistrate convicted both of them of theft, being of opinion that no question of. 
bona fides could arise because the matter affected third parties, 


Held that the conviction was illegal. 

Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Personal Assistant, Deputy rst 
Magistrate of Cuddalore in Criminal Appeal No. 1 of 1922 
preferred against the judgment of the Court of the Stationary 
2nd Class Magistrate of Tindivanam Talug in C. C. No. 518 
of 1921. 

T. Rangachariar and E. V. Sundara Reddi for the peti- 
tioners. ; 

S. T. Srinivasagopalachariar Counsel for the respondent. 

‘The Court made the following 

ORDER :__In this case the first accused, a landowner, and 
the second accused, his agent, have been found guilty.of theft. 


*Cr. R. C, No. 259 of 1922 (Cr. R. P, No, 230 of 1922). 24th Nov. 1922, 
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The facts of the case, so far as they are relevant, are these : 
The first accused bought some land from P. W. 2. That 
land is situated in a village. There is a large tank in that 
village where there is grown a large quantity of vilal grass 
used for purposes of thatching. The landowners of that 
village have rights to that grass and it appears to be the custom 
to allow the grass to grow for several years and then cut it and 
divide it, first allowing so much of the cut-grass to the actual 
cutters of the grass and so much to persons employed to watch 
the grass during the years jin which it has been growing. 
There are apparently some ten persons entitled to share in 
this grass. P. W. 2 was one of them. He having sold his 
land to the first accused, the first accused claimed, no doubt 
bona fide, that with.that land went the right to the share of this 
grass. P. W. 2 on the other hand, contends that he sold the 
land without this right and that the right is severable from the 
land and that, although he sold the land, he kept the right to 
the grass. In this he has the support of the other sharers, 
and it is quite clear that he and they intended that the first ac- 
cused should have no share whatever in that grass. When 
the reaping had proceeded for a comparatively short time, some 
“three days out of the usual fifteen occupied, the first accused 
taking the law into his own hands, either went himself or sent 
the second accused with a large body of men with instructions 
to remove a quantity of the grass that had already been cut and 
stocked. ` Both the accused have been convicted of theft and 
fined. 

Theft is defined in the Indian Penal Code thus : “ Who- 
ever, intending to take dishonestly any moveable property out 
of the possession of any person without that person’s consent, 
moves that property in order to such taking ” is said to commit 
“theft”, and Ss. 24 and 23 define the meaning of the word 
“ dishonestly ” with small, and for the purposes of the present 
case immaterial, variations. That definition is a statement 
of the Common Law of England as to larceny as it existed at 
the time of the Code. The definition of larceny in the com- 
mon Law of England is correctly stated thus:in Archbold’s 
Criminal pleading : “ The wrongful or fraudulent taking and 
carrying away personal goods of another, from any place with 
a felonious intent to convert them to the taker’s own use, and 
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making them permanently his own property, without the con- 
in this definition 


the “intent ” being to deprive the owner, not temporarily, but 


permanently of his property”. In the Penal Code the word 


“ dishonestly ” takes the place of the words “ with a felonious 


intent ” in the English Common Law definition. If there is 
a taking under a colour of right or in other words, under a 
bona fide claim, the taking cannot be dishonest or felonious, 
that is to say, it is not theft. It is immaterial whether the 
claim is good or bad. It may be material in considering as a 
question of fact whether the claim was a bona fide claim, to con- 
sider whether or not there was any right at all, because the com- 
plete absence of right and circumstances: such as the Court 
would be justified in saying could not have led any reasonable 
man to a belief that he had a right would be cogent matters to 
consider in arriving at the conclusion whether the claim was a 
bona fide claim or not. In this case it is to be observed that 
the learned Magistrate disposed of the matter by saying that 
the question of bona fides cannot arise where the matter 
affects third parties. He took the view that such question 
might well arise as between the first accused and P. W .2, from 
whom he bought the land, but as there were third parties who 
were also entitled to a share in the grass in question, the ques- 
tion of bona fides could not arise. I have no doubt that this is 
an entire misconception of the principles to be applied-to such 
cases. On that alone I should be satisfied that this conviction 
could not stand. But here, I have before me all the necessary 
facts : indeed they are not disputed and am consequently in a 
position to dispose of the matter. That the first accused 
claimed a right to a share of this grass there can be no doubt, 
for he claimed it openly. That P. W. 2 and other sharers 
meant to prevent hini from having any share of that grass is 
equally clear and admitted. I am satisfied that he went there 
himself or sent his men to take the grass as being his or rather 
claiming it as his. It is suggested that he took so much that 
he could not have been excersing a bona fide claim : but I can- 
not find that from an examination of the evidence and the find- 
Ings in this case, in such matters the Court cannot go into 
niceties of calculation and arithmetic. It has to look at.the 
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broad question of whether this was theft, and whether this man 
was a thief or not ? The fact that he took a large amount of 
grass which under no calculation could be the right amount 
would be a very cogent thing to consider ; but, whether; in 
taking what he did, he made a proper allowance for the watch- 
man or whether he allowed the right amount in his calculation 
for the exact number of share-holders_considerations of that 
kind are in my judgment entirely outside the purview of the 
Court considering this question. In my judgment this case is 
a case that ought not to have been brought. The parties have 
got their civil rights. I do not wish it to be understood that I 
In any way approve of the high handed action of the first and 
the second accused : but in my judgment it is quite an erroneous 
view of this case to hold that it is theft. 


On these grounds this Revision Petition must be allowed, 
the convictions must be set aside and the fines refunded. 


A. S. V. EA ; Petition allowed. 


In THE High COURT or JUDICATURE AT MADRAS 
PRESENT :__MR. JUSTICE SPENCER, AND Mr. JUSTICE 
VENKAKTASUBBA Rao. 


Kachinamthodi Parambil Saharabi ` ES Appellant 
(ist Defendant). 
Kachinamthodi Puthia Purayil Seemamutti’s son Ali 
and six others ... Respondents (Plaintiffs) 


and Defendants Nos. 2 to 7) 


C. P. C. O. 21, r. 58—Claim Petition—Order on, notifying claim to intending 
bidders without investing it —Propriety—Claim to moiety of properiy attach- 
ed—Order directing sale of defendant? right and notification of plaintiff’s 
claim in sale proclamation—If an order against claimant within O. 21, r. 63— 
Suit by plaintiff for recovery of his share from purchaser—Limitation—Limita- 
tion Act, Art, 11—Applicability. 


Plaintiff preferred a claim to property attached in execution of a decree 
obtained against another stating that the judgment-debtor was entitled only to 
a share in the said property, and that he (plaintiff) was entitled to the other 
moiety. The claim was disposed of by an order which, after reciting plaintiffs 
contention, ran as follows :—Whatever right the defendant has will pass by the 
sale. The petition does not require any further investigation. `The claim 
put forward by the petitioner will be. noted in the sale proclamation. ” 

The sale was held and the decree-holder himself became the purchaser, In 
a suit brought by the plaintiff for the recovery. of his half share of the property 
ee a AA 
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from; the’ decree-holder-purchaser, held (1) that the order on the claim petition 
was an improper one; ‘ (2) that it was not, however, an order against the 
claimant (plaintiff) within the meaning of O. 21, r. 63, C. P. C., and the suit 
instituted more than a year from the date thereof was not barred under Art. JI 
of the Limitation Act. 


Appeal against the order of the Court of the Subordinate 
Judge of South Malabar at Calicut in Appeal No. 83 of 1921 
preferred against the decree of the Court of the principal Dis- 
trict Munsif of Calicut in Original Suit No. 529 of 1919. 

— T. A. Ananta Aiyar for appellant. 
K. Kuttikrishna Menon for respondent. 
The Court delivered the following 


JUDGMENTS :_Spencer, J. The District Munsif’s order 
of 17th March 1913 on the claim petition was an improper one 
as it followed the practice condemned in V enkataratnam v. Ran- 
ganayakamma (1) of notifying claims to intending bidders 
without investigating them. l 

But whatever was the order which should have been pass- 
ed on the claim I am satisfied that the order that was actually 
passed was not an order against the claimant within the meaning 
of rule 63 of order XXI (of the Code of Civil Procedure), 
as it did not negative his claim to an undefined share in:the pro- 
perty attached. The claimant’s petition was not dismissed. 
The facts of this case are similar to those in Lakshmi Ammal 
v.Kadiresan Chettiar (2) ; and A yya Pattar v. Attupuratti V a- 
sudevan Bhatiathiripad (3) ; andin the course of those 
decisions it was pointed out that every order which is not in 
favour of a claimant is not necessarily an order against him, 

In this view the lower appellate Court was right in decid- 
ing that r. 63 of O. 21, C. P. Code, does not bar the present 
suit. As my.learned brother agrees with me, the Civil Miscel- 
lanous Second Appeal is dismissed with costs. - 


FV enkatasubba Rao, J. The question to be decided ‘is : 

“ Is the suit barred by Art. 11 of the Limitation Act ? ” The 
suit 1s for partition. “The suit property had been attached in 
execution of a decree obtained by the first defendant against a 
certain person and the plaintiff then preferred a claim stating 
that the judgment-debtor had only a share in the property and 
that he himself was entitled to a moiety thereof. On the 
1. (1918) I. L. R.41 Mad. 985: 35 M. L. J. 335. 


2. (1921) zi M. L. J. 198. 
3. (1918) 52 I. C. 938. 
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claim petition the Court made the following order : “ The peti- 
tioner’s contention is that the defendant has only a share in the 
property and that the other shares belong to the petitioner and 
some others. Whatever right the defendant has will pass by 
the sale. The petition does not require any further investiga- 
tion. The claim put forward by the petitioner will be noted 
in the sale proclamation. ” The sale was held and the Ist 
defendant became the purchaser. The plaintiff seeks in the 
present suit to recover his half share of the property from the 
Ist defendant. It is contended on behalf of the latter that 
the order referred to amounts to an order against the plaintiff 
under r. 63 of Order 21 of the Civil Procedure Code; and 
that the suit having been filed long after the lapse of a year 
from the date of the order the suit is barred under Art. 11. of 
the Limitation Act. The Subordinate Judge overruled this 
contention. 

“It seems to me that the Subordinate Judge’s decision is 
correct. In the first place it is necessary to observe that in 
making the order referred to the Court did not act in accord- 
ance with the provisions of the Civil Procedure Code. It was 
the duty of the Court to have investigated the claim, and if it 
was satisfied that the claimant made out his case, to have re- 
leased the property from attachment, or if it arrived at a deci- 
sion against the claimant, to have disallowed the claim. This 
course is obviously not followed by the District Munsif who 
made the order in question. Atthe same time it must be 
noted that an order to sell the property did not necessarily 
mean that the claim of the plaintiff was found against, because 
In any event the judgment-debtor was entitled to a share in the 
property. The District Munsif moreover expressly stated in 
his order that by the sale only the right of the defendant would 
pass. No doubt this is a truism. But we are not concerned 
with the propriety of the course followed by the District Mun- 
sif. The question is not, whether the District Munsif’s order 
is legally sustainable, but whether the order that was made was 
an order against the plaintiff under r. 63 and under Art. 11. 
It is clear that the District Munsif did not intend to make an 
order against the plaintiff, and he in effect states that as by the 
sale, only the right of the defendant-will pass and as the peti- 
tioner has not claimed the whole of the property, the petition 
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does not require any further investigation. . I cannot construe 
this order as an order against the plaintiff. The Courts have 
repeatedly condemned the practice followed in this instance by 
the District Munsif. But I fail to understand why the plaintiff 
should suffer on account of the erroneous order made ‘on the 
claim petition. The combined effect of O. 21, r. 63, Civil 
Procedure Code and Art. 11 of the Limitation Act is to cut 
down the usual period of limitation which in many instances 
is 12 years to a year when the case falls within the terms of 
the said sections. The result is if a person whose property 
is attached takes no steps under the summary procedure avail- 
able to him to get his right established, he has the usual period 
of limitation. But if he prefers a claim and an order is made 
against him he is bound to file a regular suit within a year of 
the order. In this state of things when it is not clearly an 
order against the claimant as is contemplated by the provisions 
referred to above, I do not think the Courts will be justified 
in placing a forced construction upon the order for the purpose 
of deciding that it is an order against him though it is not on 
the face of it, and though it was not intended to be, such an 
order. 


The Appellant strongly relied upon the decision of the 


Full Bench in Venkataratnam v. Ranganayakamma (1). It 


was held in it that an order refusing to investigate a claim on 
the ground that there was delay in filing it is an order passed 
“against ” the claimant. The order to be construed in that 
case was in the following terms : “ The allegations of the 
Zamindarini will be notified to the bidders with the remark that 
the Zemindarini did not take steps for her claim being enquired 
into during the last 10 months.” Rule 58; O. 21, Civil Pro- 
cedure Code enacts that no investigatiori shall be made “ where 
the Court considers that the claim or objection was designedly 
or unnecessarily delayed.” But however the Full Bench deci- 
ded that the order mdde was in effect an order rejecting 
the claim. Sir John Wallis, C. J. seemed to think that the 
claimant having been at fault in preferring his claim beyond 
the time allowed by the law, there was nothing unfair in 











‘X, (1918) I. L., R. 41 M, 985: 35 M, L, J. 335. 
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requiring him to proceed to assert his title by suit within the 
shorter period of limitation prescribed. He observes at the 
-close of his judgment “though. the order only was that the 


allegations of the Zamindarini would be notified to bidders, 
we.think it amounted, and was understood to amount; to a 
rejection, of the claim on the ground that it was filed too late. ”’ 
Weare bound by the decision of the Full Bench. -But I cannot 
regard it as an authority which bears on this case. In Lakshmi 
Ammal v. Kadiresan Chettiar (1) the following order which 
was made on a claim “ Sale stopped. The claim cannot be 
investigated by this Court. The petition dismissed, ” had to 
be construed, and it was held that the order did not negative the 
right set up by the claimant. Mr. Justice Spencer bases his 
decision on this ground and Mr. Justice Ramesam says : “I 
agree with my learned brother in holding that Exhibit VII 
cannot be taken to be an order negativing the claimant's 
right, ” and that learned Judge clearly says that that is the 
ground of his decision. - In Ayya Pattar v. Attupurathmanak- 
kal Vasudeva Bhattathiripad (2), a Bench of this Court held 
that where a person objected to the attachment of property 
and filed a petition asking that his objection should be recorded, 
without asking for an investigation of his claim, and the Court 
recorded ‘his .objection, such recording did not amount 
to an order. against the objector under r. 63 of O. 21. 
Abdur Rahim, J. refers to the decision of the Full: Bench and 
observes : “ But it would be going too far to say that the rule 
applies to cases where a person, while putting in a petition set- 
ting out his objections, does not ask the Court to investigate 
his claim.” These two cases support the view which I am 
inclined to take. — oe 

The learned Vakil for the appellant has referred us to the 
decision in Civil Miscellaneous Appeal No. 423: of 1921 of 
Mr. Justice Krishnan and myself. In that-case-a- claim peti- 
tion was filed and an order was passed in these terms :.‘‘ with- 
drawn, closed.” We decided that the word “ closed ” was 
tantamount to “dismissed” and we held that the point was 
concluded bv the authority of the Full Bench ruling. The 
case was indistinguishable.from the decision of the Full 
Bench and | therefore arrived at that decision. I may refer 





1. (1921) 41 M.-L. J. 198, 2. (1918) 52 1. C, 938. 
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to the following passage in the judgment :_“‘ The quéstion 
whether an order is against the claimant or not does not depend 
on whether the Court had investigated the claim or not. It 
really ‘depends upon the effect of the order, and if in substance 
and in effect it negatives the claimant’s claim and refuses to 
recognise it, that is an order which falls under Art. 11 of the 
Limitation Act.” I do not think this is a decision which helps 
the „appellant. „I am, clearly of the opinion that the order in 
question is not in effect and in substarice one negativing the 
plaintiff's claim. | I do not think there is any justification for 
extending the rule laid down in 41 Mad. 985 (F. B.) to cases 


not really covered by it. For these reasons I entirely agree 


with the judgment delivered by my learned brother. 
“ALS. V. Second A ppeal dismissed. 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :__SIR WALTER SALIS SCHWABE, K. C., Chief Justice. 
Justice. 


Perumal Chetty | Appellant. * 
W. Faan Chetty: e A Respondent. 


<. , Original Side Rules (Madras High Court), A ppendix II, Serial Nos. 35 and 
36—Oontentious probate suit—Decision of a Judge on'the Original Side—A bpeal 
against dectsion—Court-fee payable on the.Memorandum of appeal. 


The decision of a Judge sitting on the Original Side in a contentious probate 
suit is -a “final judgment and a Memorandm of appeal from it falls under ‘Serial 
No. 35 of. Appendix’ II of the Original Side Rules and not under Serial No. 36. 

The definition of “ final pee ” given by Lord Selborne in 14 O. B. D. 


627 at p. 633 and the definition of a “ judgment” by Lord Esher M, R. in 25 Q. 
B. -D. followed. 


Original Side Appeal sought to be preferred against the 
order and judgment of the Hon’ble Mr. Justice Krishnan 
cated 31st day of March, 1922 passed in the exercise of rhe 
Ordinary Original Testamentary Jurisdiction of the Iigh 
Court in the matter of. the Will of Gopi Ammal deceased in 
TT 0. S. No..2 of 1921 in O. P. No. 77 of 1921. 

_ G. Krishnaswami Iyer, for applellant. 

The Advocate General instructed by the. Government 
Solicitor on behalf of the Government. 
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The Court delivered the following 

JupGMENT :— This is a matter which, acting under S. 5 
of the Court Fees Act VII of 1870, I have referred to myself 
to decide, the difference having arisen between the officer whose 
duty it is to see that any fee is paid and the suitor as to the 
necessity of payment of the fee. 


The question is whether the decision of a Judge sitting on 
the Original Side in a contentious probate suit is a final judg- 
ment, so that a memorandum of appeal from it comes under 
serial No. 35 of Appendix 11 of the Original Side Rules as 
being from a “ final judgment ” or under serial No. 36 as being 
from “any other judgment or order”. The nature of the 
proceedings in contested probate suits is clear from an exami- 
nation of the rules.on the Original Side. By R. 474, where a 
caveat had been entered, the petition which had been previous- 
ly issued by those claiming to be the legal personal representa- 
tives.to obtain the probate, and the caveat, shall be numbered 
and registered as a suit, in which the petitioner shall be the 
plaintiff and the caveator shall be the defendant. Later sec- 
tions provide that the petition and the caveat are to be taken 
as the plaint and the. written statement of the defendant res- 
pectively, and there are provisions made for the hearing of the 
matter, and for the payment of costs. It is argued that the 
decision arrived at by the learned Judge who tried the matter 
as a suit is not a final judgment, and this argument is based 
on a passage in Ex parte Chinery (1), in the judgment of 
Cotton, L. J. In that case he had to ` consider 
the meaning of the words, “final judgment” in 
S.4 of the Bankruptcy Act, 1883, which ran “ifa 
creditor has obtained a final judgment against him for any 
amount, execution whereon has not been stayed, and if a bank- 
ruptcy notice has been issued the Court may make a receiving 
order.” Cotton L. J., observed : “ I think we ought to give to 
the words‘ final judgment” in this ‘sub-section their strict and 
_ proper meaning, 1. €., a judgment obtained in an action by which 
a previously existing liability of the defendant to the plaintiff is 
ascertained or established unless there is something to show 
an intention to use the words in a more extended sense.” But 
these words have been explained by Lord Selborne, L. C. 
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in Ex parte Moore: In re Faithfull (2) as being ` expres- 
sions to be “taken in connection with the particular 
facts of the case in relation to which they are used, ” and he 
gave another definition of “ final judgment ” to this effect : “ to 
constitute an order a final judgment nothing more is necessary 
than that there should be a proper litis conestatio and a final 
adjudication between the parties to it on the merits.’ That 
was followed in In re Alexander :Ex Parte Alexander (3) and 
in Onslow v. Commissioners of Inland Revenue (4), where 
Lord Esher, M. R. states the samé thing more concisely. He 
says, “A ‘judgment’ isa decision obtained in action 
and every other decision is an order”. In my 
Judgment, the definitions of Lord Selborne and of 
Lord Esher are those that apply in the proper interpre- 
tation of the words in the Appendix to the Original Sidé Rules. 
There must be a final decision between the parties to a suit. 
Flere by the rule there was a suit. The petition and the 
caveat were numbered and registered as a suit. The petition- 
er was the plaintiff and the caveator was the defendant. It 
follows, in my judgment, that the decision between those parties 
was a judgment. That it was final I have not the least doubt. 

It is worth observing that the appeal from'that decision 
must be under Cl. 15 of the Letters Patent, because it is only 
there that one finds a right of appeal from the Original Side, 
and that right to appeal is limited to judgments. From this 
it follows that, if this decision is not a judgment, there is no 
appeal, and it would indeed be a remarkable thing if no appeal 
lay from such a decision. Indeed in this case the appellant 
is driven to contend, that for the purpose of paying court-fees 
that it is not a judgment at all, but for the purpose of an 
appeal, it is a judgment. l 

I wish to say one word about the decision of my brother, 
Coutts Trotter, J. in Mahomed Ishack Sahib v. Mahomed 
Moideen (5). In that case there was an appeal 
against an ọrder on an application under the Guardian and 
Wards Act. The learned Judge said “If any one were asked 
whether this was a judgment or an order, he would certainly say - 
it was an order and held that it was an order and.a final 


2. (1885) 14 Q. B. D. 627. 
3. (1892) 1 Q. B. 216. 

4. (1890) 25 Q. B. D. 465. 
5. (1922) 43 M. L. J. 438. 
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order.”* Applying his language I should say, if any one were 
asked whether this was a judgment or an order, he would 
certainly say it was a judgment, it being quite different from an 
order on an application to a court under the Guardian and 


Wards Act. 

It was argued in that case that serial No. 35 in Appendix 
II was intended to include final orders in the word “ Judg- 
ment,” and the learned Judge held that it did not. The 
Advocate General in this case wishes it to be understood that 
he reserves the right to raise that point again hereafter. In 
the view that I take, it is unnecessary for me to decide it. 
I only wish to say that I express no opinion on the subject what- 
ever. 

For these reasons the direction must be that the court 
fee payable on this Memorandum of Appeal is Rs. 150. 


C. A.S. 


PRIVY COUNCIL. 


PRESENT :__ VISCOUNT CAVE, LORD PHILLIMORE, LORD 
JUSTICE CLERK, SIR JOHN EDGE and Mr. JUSTICE Durr. 


Khawaja Muhammad Hamid ... Appellant.” 
v. 
Mian Mahmud and others ... Respondents. 


(On Appeal from the Chief Court of the Punjab.) 


Muhamedan Law—Religious Endowment—Khankah—Nature and origin— 
Sajjadanashin—Position and powers—Surplus offerings—Right to—Other mem- 
bers of his famtly—Right to share surplus offerings—Evidence—Succession to 
office of Sajjadanashin—Rules governing—Religious purposes—Dedication to— 
Proof of—Absence of use of word “ wakf”—effect. 


A khankah is a monastery or religious institution where dervishes and other 
seekers after truth congregate for religious instruction and devotional exercises. 
It has generally been formed by a dervish or a sufi professing esoteric belief, 
whose teachings and personal sanctity have attracted disciples whom he initiates 
into his doctrines. After his death he is often revered as a saint, and his 
humble takia (or abode) grows into a khankah and his durgah (or tomb) into 
razah (or shrine). The khankah is usually under the governance of a Saj- 
jadanashin (the one seated on the prayer mat) who not only acts as muthawalli 
(or manager) of the institution, and of the adjoining mosque, but also is the 
spiritual preceptor of the adherents. The founder is generally the first Saj- 
jadanashin, and after his death the spiritual line. (silsilla) is extended by a 
succession of Sajjadanashins, generAlly members of his family chosen by him or 
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according to directions given by him in his lifetime, or selected by the fakirs and 
murids, and formally installed ; and the income of the institution is usually re- 
ceived and expended by them. 

It is not in every case that the whole income from a khankah is at the 
disposal of the Sajjadanashin. At certain shrines the members of the founder’s 
family other than the Sajjadanashin are treated as entitled to share in the surplus 
offerings which remain after payment of expenses. 

Dedication of property to religious purposes may be inferred although the 
word wakf is not shown to have been used. 

Held, on the evidence in the case, (1) that there was at Taunsa a religious 
institution (Khankah or Mazhabi gaddi) for devotional exercises; (2) that 
the appellant was Sajjadanashin and manager of the said khankah, having been 
formally recognised and installed by the girs with the express consent and assis- 
tance of the respondent, and that it was not therefore open to the respondent 
to question the appellant’s position as Sajjadanashin or his right to manage the 
mosque and the property attached to the Khankah : (3) that the shrine of the 
saint with its inner and outer astanas, the place of worship for the Sajjada, and 
the surrounding hujras and gates; and the mosque, with its inner and outer 
court-yards, well, tanks, hujras and schools, ‘and the Maharwari bungalow, were 
attached to the Khankah, while the remaining properties, such as the serais and 
langars, though used for the accomodation of the pilgrims were private and 
partible properties; and (4) that the surplus offerings at the shrine, after 
deducting all out goings (including a reasonable remuneration to the appellant 
as Sajjadanashin belonged to the appellant and the respondent in equal shares 
during their joint lives, 

On Appeal from the Chief Court of Punjab( Johnstone, 


C. J. and Leslie Jones, J.) reversing the decree of the District 
Judge of Multan. 


De Gruyther K. C. and B. Dube for the appellant. 
Sir George Lowndes K. C., Raikes and Abdul Majid for 


respondents. | 


The Judgment of their Lordships was delivered by _ 

Viscount Cave._.This appeal raises questions as to the 
existence of a khankah (a Mohammedan religious institution) 
at Taunsa in the district of Dera Ghazi Khan in the Punjab, 


and as to the rights of the sajjadanashin (or superior) of such 
an institution. The nature and origin of khankahs were des- 
cribed in the judgments of the High Court of Bengal in Piran 
v. Abdool Karim (1) and Mokiuddin v. Sayiduddin.(2), and 
in the judgment of this Board in Vidya Varuthi Thirtha . v. 
Balusami Ayyar (3). and need not be further elaborated. It 
is enough to say that a khankah is a monastery ‘or religious 
institution whereé.dervishes and other seekers after truth con- 
gregate for religious instruction and devotional exercises. It 
has ‘generally been founded by a dervish or a sufi professing 





1, (1892) JI. L.R. 19 Cal. 203. 2. (1893) I. L. R. 20 Cal. 810. 
3.° (1921) 48 I. A 302, 322 
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esoteric beliefs, whose teachings and personal sanctity have at- 
tracted disciples whom he initiates into his doctrines. 
After his death he is often revered as a saint, and his humble 
takia (or abode) grows into a khankah and his durgah (or 
tomb) into a rauzah (or shrine). The khankah is usually 
under the governance of a sajjedanashin (the one seated on the 
prayer mat) who not only acts as mutwalli (or manager) of 
the institution, and of the adjoining mosque, but also is the 
spiritual preceptor of the adherents. © The founder is gene- 
rally the first sajjadanashin, and after his death the spiritual 
line (silsilla) is extended by a sucession of sajjadanashins, gene- 
rally members of his family chosen by him or according to 
directions given by him in his lifetime, or selected by the fakirs 
and murids, and formally installed ; and the income of the 
institution is usually received and expended by them. 

In the present case events followed closely the course 
above described. Khawaja Muhammad Suleman, who was a 
disciple of Nur Muhammad Muharvi of Mahar in the State 
of Bahawalpur ( a member of the well-known Chishti family 
of sufis), came to dwell at Taunsa, a place situated in a sandy 
desert under the Suleman range and then uninhabited. It is 
recorded in a book called Manakab-ul-mahbubin (the history 
of the beloved of God), which was written in or about the year 
1860 by one of his disciples and was referred to by both parties 
in the suit, that Suleman built a house and a dalan (or gallery) 
for his lodging, a hujra (or.room) for his worship, and a dalan 
for the society .of fakirs and further that he.erected a katcha 
mosque where he said prayers in congregation, and to the east 
of the mosque a wooden canopy shaded by reeds, under which 
he held court. Mention is also made of other hujras and a 
langar (or kitchen) for the use of his adherents, and a well ; 
and it is said that an auditor of accounts and a legal ada 
and a counsellor were appointed. Suleman was much revered 
as a religious teacher and made many disciples, including the 
Nawab of Bahawalpur, who demolished the katcha magne of 
earth and built a pacca mosque in its place. 


Suleman died in or about the year 1849 ; and ‘its sons 
having predeceased him, he was succeeded by his grandson 
(the elder son of his elder son) Khawaja Allah Bakhsh, who 
on the third day after the death of Suleman was “ made to sit 
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P. C. on the musalla of Hazrat Suleman ” with the usual ceremonies, e 
Khawaja Including the tying of the turban, and with the assistance of 
‘Muhammad holy men who had come from Ajmere. Khawaja Suleman 
aa was buried in his house at Taunsa, and his tomb became a 
MA sacred place of pilgrimage, particularly on the occasion of the 
— urs or celebrations held on the anniversary of his death ; and 
Te Taunsa became known as Taunsa sharif, or holy Taunsa. In 
memory of Suleman, the Nawab of Bahawalpur erected a 
marble shrine over his place of burial and rebuilt the mosque 

in marble. 

Khawaja Allah Bakhsh carried on his grandfather’s work 
with zeal and success, and with the assistance of a number of 
pirs and khalifas who had been ordained by him, and made 
many disciples ; and many thousands of pilgrims were attract- 
ed to the shrine. . Allah Bakhsh obtained grants of more land 
from the tribes in the district, and with the help of his follow- 
ers put up huts and bungalows for the fakirs and dervishes, 
and serais and langars for the accomodation of the 
pilgrims, so that at the time of his death the 
mosque and shrine, with the buildings used in 
connection with them occupied some acres of ground. 
Remission of revenue was granted to Allah Bakhsh as sajjada- 
nashin of the khankah at Taunsa, and he was exempted under 
that designation from appearing personally in a civil court. 

On the 13th September, 1901, Khawaja Allah Bakhsh 
died, and his eldest son Hafiz Muhammad Musa was duly 
installed as sajjadanashin in his place. Shortly afterwards 
differences arose between Muhammad Musa and his half- 
brother Mian Mahmud (the first respondent in this appeal) as 
to the position and authority of Muhammad Musa as sajjada- 
nashin and the rights and interests of the two brothers in the 
property left by their father Khawaja Allah Bakhsh ; and at 
the instance of the Deputy Commissioner, these differences 
were referred under the Frontier Crimes Regulation to the 
Tumandars (or headmen of the district) with a view to a 
settlement. The Tumandars, after hearing the parties, made 
an award, dated the 30th September, 1903, whereby they deter- 
mined (in effect) first, that Muhammad Musa was sajjada- 
nashin of the khankah with the right to manage the mosque and 
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shrine ; + secondly, that the income of the shrine; consisting of 
the offerings of the pilgrims, should belong as to one-fifth to 
Muhammad Musa as sajjadanashin, and as to the balance to 
the two brothers equally ; and, thirdly, that while the mosque 
was. wakf property and the shrine, with its inner and outer 
astanas (or courtyards) and certain other properties were 
joint and impartible, the remaining properties, including the 
serais, bungalows and langars, were divisible between the 
brothers equally. The following clauses in the award, which 


relate to the properties above-mentioned, have a bearing on 
what follows :_ 


“4—The building of the Astana kalan (which includes the Astana of the 
khankah shrine), and as well as the houses of the Muharwi people situate on 
the northern side of the mosque, shall be considered Joint. However, the 
compound of the Astana of the Rauza Mubarik, which is situate on the west 
of the mosque -and is attached to the Rauza, shall not be considered as liable 
to partition, because it is an Ibadat-khana, - The dervishes who formerly lived 
there shall, in future, also stay there in accordance with the previous practice. ` 

5.—The mosque is wakf property. The 
Muzan shall be in the hands of Sajjadanashin, 
prayers shall be in accordance with the practice o 
in the hands of the sajjadanashin for the time b 
said during that portion of the time in which they 
to the practice of the Sajjadanashins. 
in future.. 


appointment of its Imam and 
Saying of prayers and call to 
f the previous Sajjadanashins, 
eing. The prayers should be 
were formerly said, according 
The same practice shall be acted upon 


I 1 


$ waz. * - ’ * * * # 


8—The residential buildings, consisting of Haram Sara, dwelling-houses, 
guest-houses and langar khanas (charitable kitchens) shall be the property of 
both the parties in equal shares. But the langar khana and Makan-i-Itikaf, 
which are in front of the shrine, and where the Kuran and Wazifas are recited, 
are specifically declared, with the consent of Mian Mahmud, to be the’ exclusive 
property of the Sajjadanashin. Mian Mahmud shall have no concern with these 
buildings, - There are also two kharas (mills for grinding corn) in the langar 
khana ‘(charitable kitchen). They shall also belong to the Sajjadanashin. The 
boundaries of the langar khana (charitable kitchen) are as follows :— 


-, -On all three sides, namely, west, south and east, there is a public thorough- 
fare. The.said building is confined within a-wall with the exception of shops. 


.9.—Haram Sara buildings, outer residential houses and guest-houses have 
all been held to be the property of the parties in equal shares, They shall be 
divided accordingly in a gentlemanly manner. | 

es ‘Dah Dardah well and Thalawala well shall be joint property. None 
of the parties shall be entitled to interfere with the supply of water for the time 
bejgg. = °° o l l i 
ne ee” # + * “ t. YA 
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16.—The place “Musallah” in front of the shrine where the late Hazarat 

sat and recited his prayers should be considered as specially- meant for the Sajjada- 
nashin, and in his absence the person whom he authorises can sit there.” 

These decisions were apparently accepted by Muhammad 
Musa, and to some extent by Mian Mahmud, and they pro- 
ceeded to partition between them by arrangement the properties 
declared to be divisible. But further differences arose, and 
the whole matter was again reférred to the arbitration of a 
maulvi named Najam-ud-din, who, after hearing the parties, 
made his award, dated the 17th June, 1904. This award 
went into much detail, and it is unnecessary to state its conclu- 
sions at length ; but the short effect of it was to confirm the 
decisions of the Tumandars except as to the income from the 
shrine, which the arbitrator directed to be divided equally, and 
to confirm with certain modifications the partition arranged be- 
tween the parties. This award was accepted by Muhammad 
Musa, who applied to have it filed in Court ; but the applica- 
tion was opposed by Mian Mahmud, who was still not content, 
and was rejected on the ground that the award was incomplete. 

Meanwhile, the two brothers, being still in difference, 
joined in a request to Nawab Ahmad Yar Khan to endeavour 
to bring about a settlement ; and the latter prepared a deed 
of compromise under which both parties were to accept the 
award of Najam-ud-din subject to some small modifications of 
detail. Muhammad Musa by a letter to Ahmad Yar Khan 
assented to this proposal, and Mian Mahmud was apparently 
willing to agree to it ; but before formal effect could be given 
to the compromise, Muhammad Musa died on the oth Feb- 
ruary, 1906. 

Upon the death of Muhammad Musa a further quarrel 
broke out between his eldest son Khawaja Muhammad Hamid 
(the appellant in this appeal) and the respondent Mian Mah- 
mud as to the right of the former to succeed his father as saj- 
jadanashin, and as to the rights and interests of the disputants 
in the property of Khawaja Allah Bakhsh ; but on the inter- 
vention of Mr. Casson, the Deputy Commissioner, terms were 
arranged, and a few days after Muhammad Musa’s death the 
following agreement was signed :__ 


“I, Mian Hamid, very willingly consent to Mian Mahmud sitting in front 
of me and shal] have no objection thereto, byt he should not sit on my Mussallah, 
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e On every occasion I shall consider him, who is my uncle, as deserving respects P, C. 
from me. I shall be going to my uncle once a day. I shall act upon and aa 
abide by the settlement made by Ahmad Yar Khan with my deceased father. ad 

- (Sd.) FAKIR HAMID, | Hamid 
AAA pe ; v. 
E Sajjada-nashin of Taunsa. Mian 
© I would very willingly take part in the Dastarbandi and installation on eG: 
‘gaddi of Mian Hamid and shall perform the ceremony with my own hands, I Viscount 
shall; ever be loving my dear nephew Mian Hamid. Cave. 


(Sd.) Fakir MAHMUD, 


The effect of this agreement was that the appellant was to be 
installed as sajjadandshin in succession to his father, and that 
the settlement proposed by Ahmad Yar Khan was to be accept- 
ed and carried into effect. i 


: -: Tn pursuance of. the last-mentioned agreement the appel- 
lant was duly installed as sajjadanashin by the ceremony of 
dastarbandi (the tying of the turban), the respondent Mian 
Mahmud and a number of pirs assisting in the ceremony ; but 
a few days later the respondent Mahmud, apparently repent- 
ing of his bargain, procured himself to be invested by other 
pirs with the like rank, and thenceforth began to usurp some 
of the functions of the-sajjadanashin and in other ways to inter- 
fere with the rights secured to the appellant by the agreement. 
This new quarrel continued for some years, and ultimately on 
the 22nd ‘July, 1911, the appellant commenced this suit against 
the respondent Mian Mahmud and the two younger brothers 
of the appellant (who also claimed an interest in the succession 
of Hafiz Musa), alleging in effect that the shrine and all the 
property used in connection with it, including a great part of the 
properties which had been partitioned, were dedicated to the 
religious purposes of the gaddi, and that the respondent Mian 
Mahmud was interfering with such property and with the ap- 
pellant’s rights as sajjadanashin, and claiming an injunction and 
possession of the property. The defendants filed written 
statements in answer-and a number of issues were framed, of 
which the most important were the following :— -~ 
iat (1) Isthere a religious institution (gaddi) at 
a Taunsa,-and is plaintiff its manager (muntazim) ? 
_ (2) Does property, 1-31 of the plaint belong to this 
7 institution, and (or or) is this property wakf and 
| "is plaintiff its mutwalli ? 


- 
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P. C, (3) Is plaintif sajjadanashin of this institution, and 
Khawaja what are his rights as such ? 
:Muhammad (4) Is the partition invalid ? 
Hamid : ioe 
ve The suit was heard by the District Judge of Multan (Mr. H. F. 
Ae Forbes) who decided the first and third issues and the greater 
Viecount Part of the second and fourth in favour of the plaintiff-appel- 
Cave. lant, holding that there was a religious institution at Taunsa 


of which the plaintiff alone was the manager, and that the 
shrine with its inner and outer astanas and the schools, bunga- 
lows, serais and langars used in connection with it, were religi- 
ous buildings and wakf property under the plaintiff’s sole con- 
trol. He accordingly on the 4th February, 1913, made a 
decree containing a declaration that the properties above-men- 
tioned were under the management of the plaintiff as sajjada. 
nashin and that the defendants had no proprietary rights in 
them, an injunction. restraining the defendant Mian Mahmud 
from interfering with the plaintiff's management of the above 
property and an order for possession and for the costs of the 
suit. 


The defendants having appealed to the Chief Court of 
the Punjab, the learned judges of that Court (Sir Donald 
Johnston, C. J., and Leslie Jones, J) differed from the District 
Judge on all the above points, and held that (apart from the 
mosque), there was no such religious institution as alleged, 
that the plaintiff was no sajjadanashin, and that none of the 
property in suit was wakf, but that all of it was ordinary pro- 
perty of Allah Bakhsh divisible among his heirs. They 
accordingly reversed the decree of the District Judge with 
costs and dismissed the appellant’s suit, except that (the defen- 
dant Mahmud not objecting) an injunction was granted re- 
straining the defendant Mahmud from attempting to lead 
prayers in the presence of the plaintiff when the latter was 
there with the intention of leading prayers. The plaintiff 
thereupon appealed to His Majesty in Council. 

The appeal was strenously argued on behalf of the appel- 
lant and of the respondents. Difficulty is caused by the con- 
tradictory evidence given by the witnesses, including the maulvis 
who were called as experts in Mohammedan law, and by the 
difference of opinion in the Indian courts ; but their Lordships, 
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after considering all the arguments brought before them, have 
come to clear conclusions upon the several points raised, which 
may be stated in the following order :— 

1. Is there at Taunsa a religious institution (a khankah 
or mazhabt gaddi) for devotional exercises, and the 
instruction of pupils in the Mohammedan faith ? 

In their Lordships’ opinion there is such an institution. The 
history ofche foundation of the institution by Suleman and 
Allah Bakhsh agrees closely with the history of other institu- 
tions always recognised as khankahs and is consistent only with 
the existence of such a foundation. The life and teaching of 
Suleman, his recognition as a saint, the thronging of pilgrims 
to his shrine, the swarm of fakirs and dervishes who have been 
there engaged in teaching and devotional exercises, the large 
number of disciples constantly present, and the recognition of 
Allah Bakhsh, Muhammad Musa and the appellant succesively 
as sajjadanashins of the institution. these and other facts 
which are beyond dispute show that a religious institution such 
as described by the plaintiff has existed and flourished at Taun- 
sa for many years past. The foundation is expressly 
referred to in some of the documents, such as the award of 
the Tumandars, as a khankah, and has been described by the 
respondent himself as gaddi ; and the evidence shows that it 


is acknowledged by Mohammedans throughout India as a legi- 


timate off-shoot of the khankah at Mahar and of the great 
shrine. at Ajmere, andas the motherofa number of other 
shrines which are freguented by the faithful. Upon the whole, 
their Lordships consider that the existence of this foundation 
-must be taken as established. 
2. Is the appellant sajjadanashin and manager of the 
khankah ? 

With deference tothe opinion of the learned judges 
of the Chief Court, their Lordships feel no doubt that he is. 
Notwithstanding the practice hitherto followed at Taunsa, they 
would hesitate to say that on the death of a sajjadanashin his 
eldest son is entitled as of right to succeed him: but the 
eldest ‘son, if qualified, is, the natural successor of his father. 
And, however that may be, the evidence is clear that the appel- 
lant was formally recognised and installed by the pirs with the 
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express consent and assistance of Mian Mahmud; and this 
being so, it is not now open to Mahmud to question the appel- 
lant’s position as sajjadanashin or his right to manage the 
mosque and the property attached to the khankah. 
3. What property is attached to the khankah ? or in 
other words, what properties were made wagf by 
Khawaja Suleman or Khawaja Allah Bakhsh and 
dedicated to the religious purposes of the-imstitution ? 
This is a question of considerable_difnculty, as it is not 
proved by direct evidence that either Suleman or Allah Bakhsh 
used the word wakf or made formal dedication of any property 
to religious uses. But, as pointed out in Jewan Dass Sahro v. 
Shah Kubeer-ood-deen (4), dedication may be inferred 
although the word wakf is not shown to have been used and 
there are facts proved in this case from which the dedication 
of some property to religious purposes may be inferred. 
First, as to the shrine of the saint, with its estana, the 
place of worship of the sajjada, and the surrounding hujras 
and gates__being the property shown in the plan P 1 their 
Lordships are of opinion that this is wakf. Not only is the 
shrine the burial-place of the founder, but the tomb with its 
adjuncts have been used and recognised for upwards of half a 
century as a place of pilgrimage and as the home and centre of 
the religious and educational community founded by the saint 
and continued by his grandson. The marble shrine erected 
by the Nawab was obviously intended to be used, not as private 
property, but as a place of pilgrimage and a focus of religious 
teaching. The place of worship in the courtyard has been re- 
served for the sajjadanashin, and the hujras for the use of 
the fakirs. Some of the buildings contain inscriptions pointing 
toa religious use. The Tumandars, who had local knowledge, 
held these buildings to be impartible ; and their view was con- 
firmed by Najam-ud-din and Ahmad Yar Khan and accepted 
by all persons concerned, including the respondent Mahmud. 
In view of all these facts it is difficult to believe that this pro: 
perty ts now to be treated as the absolute property of the heirs 
of Allah Bakhsh, so that it would be in the power of any of 
them to claim his share and practically to destroy the religious 


es 











4. (1840) 2 M. I. A. 300, 
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foundation ; and it seems reasonable to infer a dedication to 
the purposes of the khankah. 


Secondly, as to the mosque, with its inner and outer court- 
yards, well, tanks, kujras and schools, and the Maharwi bunga- 
low__being the property shown in the plan P 2__like consider- 
ations apply. The mosque is admittedly wakf property. The 
astanas are used by the fakirs and pilgrims, and are holy 
. ground + —tor Allah Bakhsh directed that shoes should be 
taken off there. “The huts are for the use of the dervishes, 
and the schools are religious schools connected with the Khan- 
kak. The Maharwi bungalow was given by an adherent for 
the use of the superior of Mahar, the parent’ shrine, on his 


visits to Taunsa. This property therefore must also be held 
to be wakf. 


As to the remaining properties in dispute, such as the 
serais and-langars, these stand in a different position. They 
have, no doubt, been used for the accomodation of the pilgrims, 
but they were never appropriated to the religious purposes of 
the -khankah. There is no evidence showing that they were 
erected out of the offerings at the shrine. The Tumandars 
and the arbitrators, all of them skilled in Mohammedan law, 
treated these houses as private property and partible, and the 
parties to the dispute accepted this view and agreed to a parti- 
tion. . As to these items, therefore, that is to say, all the pro- 
perties except Nos. 1 and 2, ithe appellant’s claim fails. 

...4. - To whom do the offerings at the shrine belong ? 
It'was stated in the judgment of this Board in Vidya 
Varuthi Thirtha v. Balusami A yyar (3) that “ ordinarily speak- 
ing, the sajjadanashin has a larger right in the surplus 1 income 
than’ a mutawalli, for so long as he does not spend it in wicked 
living or in objects wholly alien to his office, he, like the mahant 
of a Hindu math, has full power of disposition over it.” But 
this does not mean that in every case the whole income from 
a khankah is at the disposal of the sajjadanashin ; and it is 
plain from the authorities, as well as from the evidence in this 
suit, that at certain shrines the members of the founder’s 

family other than the sajjadanashin are treated as entitled to 


a 





3. (1921) 48 I, A. 302, 323. 
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share in the surplus offerings which remain after payment of 
expenses. Thus, it is stated in the Fatawa Azizi (page 90) 
that “the offerings daily made at the Dargah should be spent 
in connection with the expenses of the descendants of the saint 
and the service of the Dargah according to their needs. An 
honest person should be appointed as mutawalli in order to 
collect the offerings and distribute them properly”; and it 
appears from the evidence that at Mahar the parent shrine 
of Taunsa—and at some of the shrines which have sprung 
from Taunsa, the right of the descendants of the founder to 
share in the offerings is recognised. In the case of Taunsa 
itself, it is difficult to draw from the evidence any clear rule. 
Allah Bakhsh disposed of the whole income as he pleased ; but 
Musa’s right to do so was challenged, and the claim of Mian 
Mahmud to a share in the offerings was admitted by the 
Tumandars and the arbitrators. Further, the appellant was 
installed as sajjadanashin upon an express undertaking by him 
to carry out the award of Ahmad Yar Khan ; and under that 
award, which confirmed in this respect the award of Najam-ud- 
din, the surplus offerings were to be shared equally with Mah- 
mud. Upon the whole, their Lordships think that the appel- 
lant must be held to his undertaking and accordingly that he 
must share the surplus offerings, after deducting all out-goings 
(including a reasonable remuneration to the sajjadanashin), 
with the respondent Mian Mahmud during their joint lives. 


In the case of these offerings, as in the case of the im- 
moveable property, their Lordships have dealt only with the 
rights of the appellant and the first respondent inter se, and 
have not considered the rights of the other respondents. 


For the above reasons their Lordships are of opinion that 
this appeal should be allowed, and that the decree of the Chief 
Court should be set aside, except so far as it grants an injunction 
against the first defendant enjoining him in future not to enter 
the mosque with his congregation and lead prayers in the pre- 
sence ‘of the plaintiff when the latter is there with the intention 
of leading prayers with his congregation, and that in lieu there- 
of it should be declared that the properties numbered 1 and 2 
in the list attached to the decree of the District- - Judge are 
under the management of the plaintiff as sajjadanashin, and 
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there should be a decree for the delivery of possession of those 
properties to the plaintiff, and for an injunction restraining the 
first defendant from interfering with the management of those 
properties by the plaintiff, or with the exercise by him of his 
rights and duties as sajjadanashin. There should also be a 
declaration that the defendant Mian Mahmud is entitled during 
the joint lives of himself and the plaintiff to one-half of the 
surplus offerings at.the shrine after deducting all out-goings 
(including a reasonable’ remuneration to the sajjadanashin), 
with liberty to him to apply for an account and. payment of 
what may be found due. Their Lordships will humbly ad- 
vise His Majesty accordingly. 

As both parties have throughout the proceedings put for- 
ward claims which cannot be supported, there will be no order 
as to the costs of the proceedings in the Courts below or of 
this appeal. | . 

Solicitors for the appellant : Lewis and Yglesias. 

Solicitors for the respondents : Ranken, Ford and Chester. 

| Appeal allowed. 

IN THE High COURT or JUDICATURE AT MADRAS. 

PRESENT :— MR. JUSTICE SPENCER AND MR. JUSTICE 
` VENKATASUBBA RAO. 

Rao Bahadur K. S. Venkatarama Aiyar ... Petitioner* (Res- 
pondent). 
v. 
Janab V. Hamid Sultan Maracayar Sahib Bahadur 
and others ... Respondents ( Petitioners). 
Elections —Taluk Board-Valid constitution of a Taluk Board—Local Boards 
Act and notifications thereunder form the sole test-Decision of the District Board 


that a Taluk Board should have twenty members—A ppointment of only 19 mem- 
bers—Taluk Board properly constituted—Election of president by the 19 members- 
—Validity of—Revisional. Jurisdiction of the Court. 
When the Local Boards Act 1920 came into force it was decided to bifur- 
cate the existing Taluk Board at Negapatam and to provide a Taluk Board for 
each Revenue Taluk under S. 6 of the Act which requires that there should be 
a Taluq Board constructed for each Taluq, the Government having the power 
under S. 4 to declare by a notification any part of a District to be a Taluq. 
It was consequently decided to have one Taluq Board for the Revenue Taluq of 
Negapatam (and another for Nannilam). In order to effect this bifurcation the 
necessary notifications were published -in the Fort St. George Gazette. The 
District Board of Tanjore resolved that the number of the Negapatam Taluq 
Board to be twenty. The Government by notification appointed 19 persons to 
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be members of the Taluq Board, Negapatam. While a twentieth nfember had 
not been appointed, the nineteen members elected a President on the 21st August, 
1922. The Subordinate Judge having held that the election of the President was 
invalid for the reason that there were only 19 members in the re-constituted 
Taluq Board of Negapatam at the time of election, feld, in Revision that 
the High Court has power to revise the order of the Subordinate Judge not- 
withstanding that r. 12, cl. 3 of the rules to the conduct of enquiries and 
the decision of disputes relating to elections is declared to be final. 


Ramaswamt Goundan v. Muthu Goundan (1922) 44 M. L. J. 1 followed. 
Daivanayagam Pillai v. Mohkideen Rowther 16 L. W. 827 dissented from. 
Held also that the order of the Subordinate Judge was erroneous, It is 


the Local Boards Act and the notifications of Government that constitute the 
Talug Board and not the appointment of members. It is not necessary that 
every seat should be filled at the first constitution of the Board in order to make 


it a legally constituted body. Although there is a vacancy among its members a 
corporation is not competent to do its business. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the Subordinate Judge of Negapatam 
in O. P. No. 53 of 1922 on its file. 


T. M. Krishnaswami Aiyar for appellant. 
Dr. S. Swaminathan for the respondents. 
The Court delivered the following 


JUDGMENTS :__Spencer, J._This Civil Revision Petition 
is connected with an order made by the Subordinate Judge at 
Negapatam in reference to an election to the Taluk Board of 
Negapatam under the powers possessed by him as an enquiring 
authority under the rules in Appendix D to the Madras Local 
Boards Act. | 


An objection has been taken that we have no power to 
revise the order of the Subordinate Judge, which by r. 12, cl. 3, 
of the rules for the conduct of inquiries and the decision of 
disputes relating to elections is declared to be final, 
after he has decided whether an election is void 
for non-compliance with the provisions of the Act 
or the rules made thereunder. This question has been 
fully considered by a Bench of this Court, on which my learned 
brother was one of the Judges, when it was decided that the 
High Court could revise an order of a Subordinate Judge on 
an election petition, if he had acted with material irregularity 
or illegality (see Ramaswami Goundan v. Muthu Velappa 
Goundan (1)). I agree with that decision in preference to 











‘Kr. (1922) 44 M. L. J. r. 


PART V, ] THE MADRAS LAW JOURNAL REPORTS, 163 


the decision of Devadoss, J. sitting as a single Judge in Daiva- 
nayagam Pillai v. Mohideen Rowther (2) and I do not think 
that anything useful can be added to the reasons given therein. 

As to the merits of this petition, it appears that originally 
there was one Taluk Board at Negapatam, which comprised 
the revenue taluks of Negapatam and Nannilam. When the 
revised Local Boards Act of 1920 came into force, the Govern- 
ment decided to bifurcate the existing taluk board and to pro- 
vide a taluk board for each revenue taluk under S. 6 of the 
Act, which requires that there shall be a taluk board constituted 
for each taluk, the Government having the power under S. 4 to 
declare by notification any part of a district to be a taluk. In 
order to effect this bifurcation, the necessary notifications were 
published in the Fort St. George Gazette. In the Gazette of 
the 3rd January, 1922, the Government fixed under r. 9 of 
schedule 10 of the Act the ist of April, 1922 as the date for 
the first reconstituted taluk boards in the Tanjore district to 
come into existence. Rule 9 of Schedule 10 requires that the 
date fixed by notification should be not later than one year 
from the commencement of this Act, power being given to ex- 
tend the period by six months for special reasons. The Act 
came into force on the 4th January, 1921 and the date fixed for 
the taluk board coming into existence was the Ist April, 1922. 
Thus this notification was quite in order. 

Next by notification, No. 581, published in the Fort St. 
George Gazette of the 15th August, 1922, the Government 
acting under the powers, already referred to, of declaring by 
notification any part of a district to be a taluk and cancelling 
notifications previously issued, notified that the notification con- 
stituting the existing local fund taluk should be cancelled with 
effect from the 15th of August and that from that date the 
taluks of Negapatam and Nannilam should be taluks for the 
purpose of the Act, and that the properties vested in the old 
taluk board of Negapatam should vest in the new taluk boards 
of Negapatam and Nannilam, so far as they were situate within 
their respective jurisdictions. 

Under S. 10 of Act XIV of 1920 the District Board is 
empowered to fix the total ñumber of the members of the taluk 
boards within its jurisdiction subject to the maximum of 24 and 

2. (1922) 16 L. W. 827. a 
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Venkatarama the minimum of 12 laid down in S. 7. In the present case, . 
we the District Board of Tanjore resolved that the number of 


Janab, members of the Negapatam taluk board should be twenty. 
ais Under the extraordinary powers vested in Government by 
Maracayar. S. 240 of appointing all the members of new taluk boards for 
Spencer, J. a period not exceeding one year from their constitution, the 

Government by notification, No. 577 of the 15th August, 1922 
appointed 19 gentlemen to be members of the taluk board of 
Negapatam (N. B. A twentieth member was not appointed 
till November 21st, 1922, see Fort St. George Gazette No. 47 
dated 21-11-22). As soon as the notification of the 1$th 
August, No. 581, was published, a meeting was fixed for elect- 
ing a President of the new Taluk Board on the 21st August, 
1922, and the petitioner in this Court was elected. It is his 
election that the Subordinate Judge has held to be invalid for 
the reason that there were only nineteen members in the recon- 
stituted taluk board of Negapatam at the time of the election. 


The Subordinate Judge has expressed an opinion that there 
was no legally reconstituted taluk board in existence on the 
date of the election. His reasons for coming to this extra- 
ordinary conclusion are rather difficult to understand. He 
scems to think that because under S. 10 of Act XIV of 1920 
the district board should declare what should be the total 
number of members of a taluk board, it is a sine 
qua non for the effective constitution of the board 
that the full number should be appointed or 
elected. He points out that ‘the total number’ 
does not mean ‘ the maximum number, ’ and that the words are, 
‘what shall be the total number,’ not ‘what may the total 
number.’ One short answer to this argument would be to 
observe that ‘ the total number’ does not mean ‘ the minimum 
number.’ If his opinion is that a corporation is incompetent 
to do business so long as there is a vacancy among its members, 
I can only say that he has given no reason for his supposition. 
He seems to think that it is the appointment of members that 
constitutes the board, and to forget that its constitution is creat- 
ed by the Act and the notifications. Rule 6 of Sch. II states 
that ‘no business shall be transacted at a meeting of any local 
board unless there be present at least one-third of the number 
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of members then on the local board.’ This shows that the 
eventuality occurring at some time or another of all the seats 
not being filled is contemplated by the Act. Dr. Swaminathan 
for theRespondents was not prepared to argue that the act 
of a taluk board would be illegal, if a vacancy, occurring after 
‘its formation, remained unfilled; but, he contended 
that every seat should be filled at the first constitution of the 
board in order to make it a legally constituted body. Even 
this theory is not maintainable. Lord Halsbury in his Laws of 
England Vol. VIII at page 313 says: YA corporation may 
exist by common law; by Royal Charter, by authority of Parlia- 
ment, by prescription, or by custom, and not otherwise.” 705. 
“ A corporation is not invalid merely because at the moment of 
its creation it does not in fact exist, so long as it is capable of 
Coming into existence.” “ Where the corporation consists of a 
head and members, they may be appointed after the founda- 
tion. ” 708. So, In the case of Sutton’s Hospital (3), it was 
made clear that a corporation is created by Letters 

Patent immediately upon the issue of the Letters Patent. It 
is then a corporation in abstract and becomes a 
corporation in concrete when the master is named. In Lal 
Singh v. Ghansham Singh (4) the instance is cited of the Cal- 
cutta High Court, in which a Letters Patent ordained that it 
should consist of a Chief Justice and 13 Judges, but only a 
Chief Justice and 12 judges were appointed. The argument that 
Court was not properly constituted until a 13th Judge was ap- 
pointed was proved to be unsound and ridiculous. (See the 
Judgment of Mr. Justice Brodhurst at pages 633 to 635). In 
Santhalva v. Manjanna Shetty (5) it was held by Abdur Rahim 
J. that a committee appointed under Act XX of 186 3 could not 
exercise its powers unless the original number of members con- 
tinued to belong to it. This view was discredited in Sithara- 
ma Chetty v. Sir S. Subramania Aiyar (6) and in Raghunandan 
Ramanuja Das v. Bibhuti Bhushan Mukherjee (7) where it 
was held that the powers of a committee were not suspended 
by the occurrence of a vacancy among themselves. 








3. (1612) 10 Coke’s Reports g1 (a). 5. (r9ro) I. L. R. 34 M. 1. 
4. (1887) I. L. R. 9g All. 625. 6. (1915) I.L. R. 39 M. 700, 705. 
7. (1912) I. L. R. 39 Cal. 304. 
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As it is the Charter Act and the Letters Patent that con- 
stitute a High Court and not the appointment of the Judges 
who compose the Court, so it is the Local Boards Act and the 
notifications of Government that constitute a taluk board and not 
not the appointment. of members. This is the point which the 
Subordinate Judge has failed to appreciate with the consequence 
that he has fallen into the error of supposing that there was 
never any legally constituted taluk board of Negapatam under 
the new Act. His decision upon this point must be overruled, 
and he will be directed to take the petition again on his file and 
to dispose of the other objections to the election referred to in 
paragraph 8 of his order, and to make the necessary declaration 
and order under rule 12 of Appendix D to the Act. Costs in 
this court will abide and follow the result. Vakil’s fees in 
this Court are fixed at Rs. 100. 


VENKATASUBBA Rao, J.__I agree. 


C. A. S. 


Petition allowed. 





In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUsTICE OLDFIELD AND MR. JUSTICE 
RAMESAM. pi ag 


p 


— 


Mandayapurath Eresa Kutty 
Moopan and another ... Appellants * (Accused 
Nos. 1 and 2). 


Cr. P. C.—S. 196—Sanction to prosecute—Order of local government grant- 
ing—Validity—Order not given to determinate person, but communicated to 
competent persons—Effect—Irregularity or illegality—Cr. P. C.—S. 537—Ordi- 
nance 1 of 22—S. 16—Setting aside of conviction in such proceedings—Prejudice 
—Necessity—Evidence Act. S. 140, Cl. (e)—Presumption under. 


An order of the Local Government under S. 196 of the Criminal Procedure 
Code sanctioning the prosecution of certain persons for offences punishable un- 
der S. 121 1 P. C. was communicated to the District Magistrate, Malabar, the 
Public Prosecutor, Malabar and the senior special Judge, Malabar. In pur- 
suance of the order a complaint. was presented and a prosecution carried on 
against the persons named in the order by a gentlemen, who signed and described 
himself as additional Public Prosecutor South Malabar. In an appeal from 
their conviction, objection was taken that the order of authorisation was not ‘to 
any determinate person as required by S. 196 Cr. P. C. and that a condition 
precedent’ to the validity of the proceedings vas therefore wanting. No such 
objection was however, taken at the trial. 





Cri. App. No. 1160 of 1922 (Cri. M. P. No. 653 of 1922). 1sth Nov. 1922. 
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Held the order of authorisation was sufficient in itself and was sufficient to 
justify the initiation and carrying on of the proceedings by the Additional Public 
Prosecutor referred to above. 

Held further that the alleged defect would, in any view, be only an irre- 
gularity covered by S. 537 Cr. P. C. or S. 16 of the Ordinance 1 of 1922 and not 
an illegality vitiating the proceedings. 

The order was communicated to the District Magistrate, the officer entrusted 
with the duty of initiating prosecutions for offences punishable under the Penal 


Code, and the Additional Public Prosecutor. who presented the complaint, must, 


under S. 140 of the Evidence Act, be presumed to have been empowered to ini- 
tiate and carry on the proceedings, especially as no objection was taken at the 
trial to that presumption. 


Appeal against the sentences of the Court of the Special 
Judge, Malabar, Calicut in Case No. 118 of 1922. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith, the High Court will be pleased to ad- 
mit and receive in evidence in the said Criminal Appeal 
No. 1160 of 1922 the depositions of the two Police 
Officers, Head Constable No. 328, and Police Constable 
No. 591, Prosecution Witnesses Nos. 10 and 11 respectively in 
Case No. 7 of 1921, on the file of the Court of the Special 
Tribunal, Calicut. 


K. P. M. Menon, R. Govinda Menon and K. P. Abdulla 
Kutti for the appellants. 


The Public Prosecutor on behalf of the Crown. 
The Judgment of the Court was delivered by 


Oldfield, J. Preliminary objection has been taken to 
the trial in the lower court in this appeal and a similar objection 
on an identical ground has been taken to the trial.in Criminal 
Appeal No. 847 of 1922. We have accordingly heard the 
learned Counsel in both these cases before giving judgment. 
Our decision on the objection in this case will apply also to the 
objection in Criminal Appeal No. 847 of 1922. 

“The objection is that, the case being instituted under an 
order of the local Government based on S. 196 of the Criminal 
Procedure Code, the- order, Ex. A, in the present case being 
similar to the order in the. other already referred to, is not 
such as is contemplated by law, and a condition precedent to 
the validity of the proceedmgs is therefore wanting ; or more 
definitely that the order of authorization by Government is not 
given to any determinate person as (it is said) S. 196 impliedly 
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requires. This objection’ was not taken in either case in the 
grounds of appeal in any specific way ; but the learned Public 
Prosecutor has not demurred to our proceeding at once. It 
is further material that in neither case was any such objection 
taken at the trial. This might be important if we proposed 
to deal with the matter under the explanation to S. 537 of the 
Criminal Procedure Code or the last portion of S. 16 of the 
Ordinance I of 1922. For we have not been shown how the ac- 
cused were prejudiced in any way in the disposal of the case on 
the merits. Nothing of that sort is in fact alleged ; and, 
when the question is only of the machinery for the institution 
and prosecution of the proceedings and not of the mischief, 
which S. 196 is designed to prevent, the institution of proceed- | 
ings in respect of grave political offences without the approval 
of the Government at all, we should be prepared to hold that 
we are concerned only with an irregularity covered by S. 537, 
or S. 16 of the Ordinance, not with an illegality by which the 
proceedings would be vitiated. 

But in fact there is in our opinion neither illegality nor ir- 
regularity. The order in question no doubt runs simply ‘ His 
Excellency the Governor in Council in Exercise of the powers 
conferred on him by S. 196, Criminal Procedure Code, hereby 
sanctions the prosecution of the said persons before a Special 
Judge for offences punishable under S. 121, I. P.C.” Bu 
this order was communicated and is and must be taken as ad- 
dressed to the three persons designated below it ; the District 
Magistrate, Malabar, the Public Prosecutor, Malabar, and the 
Senior Special Judge, Malabar. It was evidently communi- 
cated to the Senior Special Judge, as the person concerned in 
the holding of trials. There is some difficulty about the Public 
Prosecutor, Malabar. But we are informed that appoint- 
ments of Public Prosecutors, who are no doubt called addition- 
al Public Prosecutors, have been made for the whole of the 
Malabar District, and not, as the appointment of the ordinary 
Public Prosecutors attached to the exitsing Sessions Courts 18 
made,. for North.and South Malabar. The important point 
however is the communication of the order. to the District 
Magistrate, because he is the officer who in Malabar, as else- 
where, is entrusted. with the duty of initiating prosecutions 
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generally. for offences punishable under the Indian Penal Code, 
There is no suggestion that the District Magistrate is not di- 
rectly or indirectly responsible for the prosecution. The 
complaint was presented ‘and the prosecution was carried on 
by Mr. Rama Pattar, who signs and describes himself as addi- 
tional Public Prosecutor, South Malabar ; we must then apply 
to. what he did S. 140 of the Indian Evidence Act and partt- 
cularly illustration (e) thereto ; and it-must be presumed that 
Mr. Rama Pattar was a person duly empowered to initiate and 
carry on the proceedings. No objection was taken at the 
trial. to that presumption and there is nothing on the record to 
support any.objection to it. In these circumstances we do not 
think that any objection to the order of the Government, as 
insufficient in itself or as insufficient to justify the initiation and 
carrying on of the proceedings by Mr. Rama Pattar, has been 
established. | | | 

‘We turn then to the contentions peculiar to Appeal 
No. 1160|22 ; and we have first to deal with an application, 
Criminal Miscellaneous Petition No. 653 of 1922, for the ad- 
mission in evidence of the depositions of two police officers in 
another case or for their examination now as witnesses. ` The 
circumstances are that these two police officers gave Evidence 
in Case No. 7 of 1921 on the 7th October 1921 and succeeding 
days ; that is to say over six months, before the trial in the pre- 
sent case was held. The petition is argued on the ground that 
the accused could not, in the exercise of reasonable diligence, 
have known of or adduced this evidence, which is said to be 
material. We cannot see how there was anything in the cir- 
cumstances to prevent their knowing of and adducing this evl- 
derice, when what these witnesses spoke to had been public pro- 
perty for over six months before the trial. We have more- 
over -had the evidence read ; and we do not see how it can be 
regarded as material. Criminal Miscellaneous Petition No. 
653 of 1922 therefore fails and is dismissed. 


On the merits of the present case, as disclosed by the evi- 
dence, there are the statements of the 3rd, 4th, 5th, 6th and 
7th Prosecution Witnesses, eye witnesses. There is no doubt 
that, if those statements are believed, the charge against the 
accused is amply made out. Against- the 3rd, sth, 6th, and 
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7th Prosecution witnesses there is nothing, either in the shape 
of enmity or against their credit. The credit of the 4th Pro- 
secution witness may be doubtful, since he is a dismissed 
village servant. Of these witnesses, 7th Prosecution w x. 

says that he gave information to the authorities a few days 
after the occurrence ; and that is not contradicted. 6th Pro- 
secution witness was a Head Constable, who might very natu- 
rally note or remember the names of these two accused, since 
they were both prominent persons, having been Secretary and 
President of the local Khilafat Association. The witnesses 
deposed consistently, no successful attack being made on their 
evidence in cross-examination. The main objection to the pro- 
secution case is based on the delay, after which it was instituted; 
and there is also the allegation of the accused that they were 
living in their usual homes and that they surrendered at once, 
when a warrant for them was issued. That they were living 
in their usual homes is not however supported by any evidence 
on their side and no questions were put to the prosecution wit- 
nesses on the point. It is possible that more important occur- 
rences, in which loss of life or direct responsibility for des- 
truction of property, engaged the attention of the authorities 
in the first instance. In any case this delay is quite inconsis- 
tent with the suggestion, which has also been made that the 
accused have been prosecuted because of their prominence in 
theKhilafat movement. There is further alibi evidence : 
and we concur in the lower court’s estimate of it adding only 


_ that the evidence of the 2nd defence witness, relating to the rst 


accused is not even if believed, necessarily conclusive. 

<- Faking this view of the evidence we think that reasonable 
doubt as to the convictions is-excluded. We therefore confirm 
them ‘and also the sentence dismissing the appeal. 


A.S. V. Appeal Dismissed. 


- 
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In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE SPENCER AND MR. JUSTICE 
VENKATASUBBA Rao. 


Jekkannu Sami Atyar A ppellant* 


(6th Respondent surety). 
Muthukumara Ramaswami Chettiar 
major and others - .. Respondents (Plaintiffs- 
Petitioners and 2nd 
Respondent-2nd Defen- 
dant). 
Principal and surety—Extinguishment of the principal debt by merger of the 


estates of the debtor and the creditor—Liability of surety, whether extinguished 
No difference in the application of the rule if surety bond was executed to the 
Court for the decree-holder. 

The liability of a surety for a debt ceases to exist when his principal’s debt 
is extinguished by an act which causes the merger of the estates of the debtor 
and the creditor. 

The plaintiffs obtained ‘a decree for mesne profits against a person and the 
defendant stood surety for him under an order for stay of execution pending a 
Second Appeal against the decree. The judgment-debtor died and his estate 
beame vested in the plaintiffs. On an application by .the plaintiffs to recover 


the amount from the surety, Held, that under the circumstances the plaintiffs were 
not entitled to recover. 


It does not make ‘any difference that the surety bond in the case was exe- 


cuted to the-Court under $. 145 of the Civil Procedure Code as the Court holds 
the security only for the benefit of the decree-ho]der. 


Appeal against the appellate Order of the Court of the 
Subordinate Judg of Tanjore in A. S. No. 57 of 1921 prefer- 
red against the decree of the Court of the District Munsif of 


Tiruvadi in E. P. No. 270 of 1920 in O. S. No. 365 of 1914. | 


M.S. Venkatarama diyar for appellant. 
A. C. Sampath Aiyangar for respondent. 
The Court delivered the following 


JUDGMENTS :__Spencer, J.. This appeal raises a question 
as to the liability of a surety when his principal’s debt has been 
extinguished by an act which causes the merger of the estates 
of the debtor and the creditor. As the facts have been set out 
in my learned brother’s judgment, I will not recapitulate them. 
Ordinarily the liability of a surety is co-extensive with that of 
the principal debtor, unless,it is otherwise provided for. There 
is no provision to the contrary in the security bond executed on 


*A. A. A, O. No. 7 of 1922. ' Bath October, 1922. 
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January 16th, .1917 by the appellant and his mother. .°There- 
in they declared that they would stand as sureties and make 
themselves responsible for the amount of Rs. 225 that might 
be found due to the plaintiffs (from the defendants). An 
illustration of the effect of S. 128 of the Contract Act occurs 


“in Sheik Suleman v. Shivzan Bhikaji (1) where it was observed 


that if an amount recoverable by a plaintiff from a defendant 
debtor is diminished in appeal, the surety’s engagement, being 
one of indemnity, would diminish in like proportion. So if the 
sum recoverable became zero owing to the decree being re- 
versed, the surety’s liability would also-be reduced to nothing 
The present is not a case of a continuing guarantee, or of time 
being given to the principal debtor, or of the terms of any con- 
tract between the creditor and the debtor being varied. 
Therefore the references by the respondent’s vakil to Ss. 129, 
130, 133 and 135 of the Contract Act and to Subroya Chetty v. 
Kagammal (2) are not to the point. Nor is there any ques- 
tion of the remedy against the principal debtor becoming bar- 
red by limitation or being kept alive by payment, as to which 
it was held in Brajenndra. Kishore Roy Choudhur y v. Hindus- 
tan Co-operative Insurance Society (3) that S. 128,. Contract 
Act, would not prevent the liabilities of the principal and the 
debtor being distinct in matters of limitation and in Jambu 
Ramaswamy Bhagavathar v. Sundararaja Chetty (4) that 
S. 134, Contract Act would not help the surety. 

The main question to be decided in this case is whether 
the 1st defendant's debt became extinguished in consequence of 
the merger of his estate with the estate of the plaintiffs ;( respon- 
dents). If that question is answered in the affirmative it will 
follow from Ss. 128 and 134 of the Indian Contract Act that 
the respondents cannot proceed to recover anything on account 
of mesne profits from the appellant who stood as surety for 
the ist defendant. In other words the question is whether 
the legal consequence of the creditor’s act in taking over the 
rst defendant’s estate was to discharge the principal debtor. 
The principle of merger has been described in Banarsi Das v 
Maharani Kuar (5) as a union in the same persons: of the cha- 


1. (1887) I. L. R. 12 Bom. 71. 2. (1904) I. L. R. 28 M, 161 : 14 M. L. J. 482. 
3. (1917) I L. R. 44 Cal. 978. 4. (1903) I. L. R; 26 M. 239. 
5. (1883) L L R. 5 All. 27. WA ? 
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racter df debtor and creditor and its origin has been traced 
to the confusie of Roman Law. In Kudhai v. Sheo Doyal (6) 
it has been further explained by Mahmood, J. who observes at 
page $75 that a man cannot be his own credltor or the mortga- 
gee of his own rights. Lord Halesbury in Vol. 13 of his Laws 
of England p. 146 states: “At Law, when a less estate was 
vested in the same person as a greater estate without any inter- 
mediate estate between them, the less estate merged in the 
greater and was extinguished, without rgard to the intention of 
the parties concerned. But equity is not guided by the rules 
of law as to merger ” and so the question whether merger takes 
place “ depends upon the intention, actual or presumed, of the 
person in whom the interests became united.” So, as I 
observed in my judgment in C. R. P. No. 980 of 1917, the 
question of merger is one of intention, and in the case of a 
limited owner the presumption is against a merger. S. 101 
` of the Transfer of Property Act which creates a statutory 
merger-has no application to the present case of a personal 
decree obtained against the 1st defendant for future mesne 
profits at the rate of Rs. 75 per annum. But the principle of 


merger exists independently of statute, and the Transfer of: 


Property Act has been treated as codifying the law that already 


existed prior to its enactment. In Kudhai v. Sheo Dayal (6) 


the principle is stated to apply whenever rights devolve either 
by inheritance or are acquired under a valid transfer if the 
result of such devolution or acquisition is that the estates of 
the judgment-creditor and the judgment-debtor or of the mort: 
gagee and the mortgagor become united in whole or in part in 
the.person'of a single individual. From the intention of the 
parties in the present case it might be held that there was no 
merger when the 2nd defendant Nagammal., succeeded to the 
estate of her deceased son 1st defendant, as the former was a 
limited owner and the decree remained executable against the 
Ist defendant’s estate under S. 50, C. P. C. But when she 
surrendered the whole estate to the plaintiffs as being the 
nearest reversioners, reserving for herself nothing but a right 
of:maintenance under Ex. II, it cannot be supposed that these 
reversioners intended to keep alive a debt owed by the estate 


6. (1888) I. L. R. 10 All. 570. ki 
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to themselves, a debt of which no mention is made in Ex. IL. 
They took over among others the properties which were pledg- 
ed by the rst defendant’s guardian as security for reimburse- 
ment of the sureties in the event of their having to pay the Ist 
defendant’s decree debt for mesne profits. What they must 
be deemed to have got in succession by 1st defendant’s untimely 
death and his mother’s release deed was the balance of his 
estate after wiping out his debt to them. 


Respondents vakil attempted to support the lower appel- 
late Court's judgment by several other arguments. He con- 
tended that the rules as to creditors and debtors would not 


_apply to this case, as the bond was executed under S. 145, C. 


P. C. in favour of the Court in the form given in Appendix H 
No. 13. He maintained that this procedure made the Court 
the creditor and prevented the surety from pleading discharge 
under S. 133 or 135 of the Contract Act on account of any 
variance of the terms or any composition between the creditor 
and the debtor. It is impossible to conceive how the execution 
of the surety bond in favour of the District Munsiff converted 


that officer into a creditor in respect of the decree debt. S: 145 


has been enacted for the purpose of expeditious -enforcement 
of liabilities against sureties, in order to avoid the cumbrous 
procedure of assigning the bond to a decree holder and his in- 
stituting a separate suit upon it. The surety can put forward 
in those proceedings any defence that is open to him, and for 
the purpose of appealing against any order that is made against 
him he is expressly declared to be deemed to be a party within 
the meaning of S. 47. Though the security bond may be exe- 
cuted in favour of the Court, the Court holds it for the benefit 
of the decree-holder. No doubt it was held in Ramanathan 
Pillai v. Doraiswami Aiyangar (7) that if the surety wants to ` 
get the bond cancelled, he must proceed by regular suit, but it 
was admitted that he might become a party to execution pro- 
ceedings when an application was made for an order against 


him. This case is not an authority for the startling proposi- 
tion now advanced that in proceedings under S. 145 a surety 
is precluded from raising any defence. 


SS et 


7. (1919) I. L. R. 43 Mad. 325: 38 M. L J. 65. 
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Then it was argued that the incidents connected with the 
merger of estates would not attach. where the decree-holders 
obtain the 1st.defendant’s estate long after delivery of their 
share of property and some time after the estate vested in 1st 
defendant under a release deed of conveyance, and not by the 
mere operation of Hindu Law. But it is the surrender of the 
widow of her life estate by means-of a deed that brings the 
Hindu Law into operation and it is immaterial when the sur- 
render took place. Lastly stress was laid on the fact that the 
arrears accrued during the life time of rst defendant and gave 
rise to a personal liability against him which had not been extin- 
guished. On the death of a judgment debtor however, execu- 
tion can only under S. 50 C. P. C. be taken out against his 
property in the hands of his legal representative. This judg- 
ment debtor’s property is now in the hands of the decree- 
holders. When it is apparent that they can now do nothing 
but take out execution against themselves, the argument ends. 
in a reductio ad absurdum. 


The appeal is allowed with costs here and in the lower 
appellate Court, and the District Munsiff’s order dismissing 
the 1st and 2nd respondents’ petition is restored. 


Venkatasubba Rao, J. This appeal raises- the question 
whether the plaintiffs are entitled to execute the decree under 
3. 145, C. P. C. against the surety who is the appellant before 
us. The District Munsif held that the plaintiffs were not en- 
titled but the Sub -Judge reversed the decision of the District 
Munsif. 


The facts may be briefly stated : The planis WAA 
the 'action for partition of certain properties and for possession 
_of their share.” A decree was passed which inter alia directed 
the 1st defendant to pay the plaintiffs mesne profits at the rate 
of Rs. 75 per annum from the date of the plaint. An appeal 
was filed to the ‘District Court, and it . was dismissed. A 
second appeal was preferred to the High Court and stay of 
execution wads ordered of the decree on the condition that securi- 
ty was ‘furnished in respect gf the mesne profits decreed.. A 
security- bond was then executéd by the surety-appellant who 


undertook tobe. liable. to the. extent of Rs. 225 on account of 
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the said profits. The Second Appeal was also ultimately dis- 
missed. It is alleged by the plaintiffs that a sum of 
Rs. 203-12-0 is due to them on account of mesne profits from 
the date of the plaint till the date of the delivery of the im- 
moveable. property decreed to them. The execution petition 
is in respect of that sum. The ist defendant died after the 
sum now claimed by the plaintiffs accrued due and the and 
defendant, the mother of the 1st defendant took possession of 
all the properties of the latter claiming to be his heir under 
the Hindu Law. The plaintiffs asserted a title to the said 
properties against the 2nd defendant on the ground that their 
father and the 1st defendant who were step-brothers divided 
their properties under a partition award and that according to 
the terms of that award the plaintiffs were entitled to succeed 
to the 1st defendant’s properties. It may be noted that apart 
from any question of any special rule of succession, the 2nd 
defendant the mother of the 1st defendant would under the 
Hindu Law inhert his properties. It is said that this special 
rule of succession was recognised and given effect to in the 
Second Appeal to which reference has been made, though I 
must confess this point is by no means clear to my mind and 
it is unnecessary to pursue this further, for, as a matter of fact 
the 2nd defendant as stated above took possession of all the 
properties of the 1st defendant without at first recognising the 
title of the plaintiffs but she subsequently surrendered the entire 
estate to the plaintiffs, who, on the date of the execution appli- 
cation, were in possession of it. It is not denied that the plain- 
tiffs alone have come into possession of all the properties of 
thé deceased 1st defendant and that the said properties far ex- 
ceeded in value the stim now claimed in the execution petition. 
The District Murisif as well as the Sub- Judge assumes that the 
plaintiffs succeeded to the properties of the rst defendant as 
his heir; but the correct view would seem to be that the plain- 
tiffs acquired ‘the said properties by transfer from the 2nd 
defendant who is thé heir of the 1st defendant. The plain- 
tiffs seek to recover the amount from the surety and the District 
Munsif dismissed the application,on the ground that the debt 
was extinguished by reason of the fact that the qualities, of 
debtor and creditor.became ‘united in the same person vig., the 
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might not receive effect. But the pefifict is not in my opinion 
capable of that construction. 1 can understand the plaintiffs 
as meaning only that the suit is withdrawn on condition that 
it is dismissed without costs. This is material. For at the 
date of the petition, 21-3-21, the suit had been pending since 
19-3-1920 and majority of the defendants had had notice and 
had appeared by vakils and some of them have filed written 
statements. In fact but for the death of a defendant and the 
necessity for ‘joining his legal representatives the issues would 
have already been framed. Itis therefore clear that an order, 
such. as the plaintiffs proposed, dismissing the suit without an 
order as to costs, that is, without making the plaintiffs liable 
for the costs of the defendants, would have been most unfair ; 
and, in fact, although Mr. Ramachandra Aiyar’s clients the pre- 
sent petitioners, now say that they do not want costs, the roth 
defendant's vakil pressed for them and it is possible that other 
defendants also would have done so. Taking the withdrawal 
petition as conditional on the passing of an order regarding 
costs to the effect specified in it, I must hold that, unless and 
until the Court signified its intention to pass such an order, the 
petition could not operate as a termination of the suit. That be- 
ing so and the suit still being pending on the date of the petition 
withdrawing the withdrawal, there was no obstacle to the lower 
Court in the exercise of its discretion, dealing with the latter 
petition and dismissing the former and continuing the trial. 
No ground for revision has been made out. The revision peti- 
tion therefore must be dismissed with costs.’ 


A.-V. V. Petition dismissed. 
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nin THE HIGH COURT or .JUDICATURE AT MADRAS. 
mi PRESENT : MR. JUSTICE KRISHNAN AND MR. JUSTICE 
V-ENKATASUBBA RAO. 


Nandigam Gangayya ** Appellant (Peti- 
eet = ; tioner ist Res- 
aeia . Anu S | pondent). 

Madupalli Venkataramavya and others ... Respondents 
Lob ahs : : Counter peti- 
ee Ta Ai - tioners ist ap- 


- pellant and 
| respondents 2 
to 4). 
. ` Civil Procedure Code, Ss. 64 and 115—Attachment—Prohibition against alie- 
nation—Object of—Waiver by decree-holder—Rights of assignee of decree— 
Error of law affecting jurtsdiction—Interference by High Court in revision. 
‘The prohibition ‘against alienation enacted in S. 64, C. P. Code is for the 
benefit.of the attaching decree-holder and he can waive his rights under the 
section.., t 4 . YA 
Where an attaching decree-holder agrees for consideration with the pur- 
chaser of an item of the attached property that he would not bring that item to 
sale im execution of the decree, an assignee of the decree with notice of the 
agreement is not entitled to proceed against the exempted item of property. 
Krishna Iyer v. Savarimuthu 36 M.L. J. 376 distinguishd. 
` “Where the lower Court by an erroneous view of the law refuses to exercise 
& power’ which it has got or’ exercises a power which it assumes it has but really 
has not: got, the case is one for interference by the High Court under S. 115 C. P. 
Code. Sundaram v. Mansa Mavuthar 44 M, 554 : 40 M. L. J. 497 Referred. 


..” Appeal against the Appellate Order of the Court of the 
Additional Subordinate Judge at Ellore dated 26th July 1921. 
in Appeal No. 38 of 1921. (A. S. No. 458 of 1920 on the file 
of the Court of the Subordinate Judge of Ellore preferred 
against the order dated 12th July 1920 in C. M. P. No. 1189 
of 1920 in O. S. No. 755 of 1915 on the file of the Court of the 
principal District Munsif of Ellore). 

C. Rama Rao for appellant. 

PF. Suryanarayana for respondents. 

The Judgment of the Court was delivered by 

Krishnan, J. This case arises from an application put in 
by the appellant before us to exclude from Court-sale a pro- 
perty which he had purchased while it was under attachment 
under an agreement made between-him, the decree-holders, -and 
the judgment-debtor that, on the purchase money Rs. 200 being 


*C, R. P. No. 660 of1922, 6th and 11th September, 1922, 
Formerly filed as A. A. A. O. 104 of 1922. 
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ie should be a decree for the delivery of possession of those 
iin the plaintiff, and for an injunction restraining the 
first defendant from interfering with the management of those 
ptpperties by the plaintiff, or with the exercise by him of his 
rights and duties as sajjadanashin. There should also be a 
declaration that the defendant Mian Mahmud is entitled during 
the joint lives of himself and the plaintiff to one-half of the 
surplus offerings.at the shrine after deducting all out-goings 
(including a reasonable remuneration to the sajjadanashin), 
with liberty to him to apply for an account and payment of 
what, may be found due. Their Lordships will humbly ad- 
vise His Majesty accordingly. 
As both parties have throughout the proceedings put for- 
vard claims which cannot be supported, there will be no order 
as|to the costs of the proceedings: in the Courts below or of 
this appeal. 
Solicitors for the appellant 
Solicitors for the respondents : 


Aula and Yelesias. 
Ranken, Ford and Chester. 
ears Appeal allowed. 
IN rur HIGH Court or JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE SPENCER AND MR. JUSTICE 
VENKATASUBBA RAO. ae 
R lo Bahadur K. S. Venkatarama Atyar Petitioner* (Res- 
pondent). 
V, 
Jahab V. Hamid Sultan Maracayar Sahib Bahadur 
and others Respondents (Petitioners). 

Elections—Taluk Board—Valid constitution of a Taluk Board—tLocal Boards 
Acland notifications thereunder-form the sole test—Decision of the District Board 
that‘a Taluk Board should have twenty members—A ppointment of only 19 mem- 
hers—Taluk Board properly constituted—Election of president by the 19 members- 
—Kalidity of—Revisional jurisdiction of the Court. 

When the Local Boards Act 1920 came into force it was decided to bifur- 
caté the existing Taluk Board at Negapatam and to provide a Taluk Board for 
each Revenue Taluk under S, 6 of the Act which requires that there should 
be a taluk Board constricted for each Taluk, the Government having the power 
under S. 4 to declare by a notification. any: part of a District to be a Talug. 
It was consequently decided to have one Valuq-:Board for'the Revenue Taluq of 
Negapatam (and another for:Nannilam). : In-order to effect this bifurcation the 
necessary’ notifications were published in the Fort St. George Gazette. The 
District Board of Tanjore resolved’ that the number of the Negapatam Taluq 
Board, to be twenty. ‘The Government by: notification appointed 19 persons to 


C. R. P. No, 759 of 1922. 
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be members of the Taluq Board, Negapatam: While a twentieth member had- 
not been appointed, the nineteen’ members elected a President on the 21st August 
1922. . The Subordinate Judge . having held that the election of the President was 
invalid for the reason that there were only 19 members in the re-constituted 
Taluq Board of Negapatam at the time of election, Aeld, in Revision that 
the High Court has power to revise the order of the Subordinate Judge not- 
withstanding that R. 12, cl. 3 of the rules to the conduct of enquiries and 
the decision of disputes relating to elections is declared to be final. 
‘"Ramaswami Goundan v. Muthu Goundan (1922) 44 M. L. J. 1 followed, 
Daivanayagam Pillai v. Mohideen Rowther 16 L. W. 827 dissented from. 
: Held also that the order of the Subordinate Judge was erroneous. It is 
the Local Boards Act and the notifications of Government that constitute the 
Taulq Board and not the appointment of members. It is not necessary that 
every seat should be filled at the first constitution of the Board in order to make 
it a legally constituted body. Although there is a vacancy among its members a 
corporation is not incompetent to do its business. 


Petition under S. 115 of Act V of 1908 and S. 107 of the 
Government of India Act praying the High Court to revise the 
order of the Court of the Subordinate Judge of Negapatam 
in O. P. No. 53 of 1922 on its file. 

= T. M. Krishnaswami Aiyar for appellant. 
Dr. S. Swaminathan for the respondents. 

The Court delivered the following 

JUDGMENTS :_Spencer, J.—This Civil Revision Petition 
is connected with an order made by the Subordinate Judge at 
Negapatam in reference to an election to the Taluk Board of 
Negapatam under the powers possessed by him as an enquiring 
authority under the rules in Appendix D to the Madras Local 
Boards Act ae 

An objection has been taken that we have no power to 
revise the order of the Subordinate Judge, which by r. 12, cl. 3, 
of the rules: for the conduct of inquiries and the decision of 
disputes relating to elections is declared to be final, 
after he has decided whether an election is void 
for non-compliance with the provisions. of the Act 
or-the rules made thereunder. This question has been 
fully considered by a Bench of this Court, on which my learned 
brother was one of the Judges, when it was decided that the 
High Court could revise an order of a Subordinate Judge on 
an election petition, if he had acted with material irregularity 
or illegality (see Ramaswami Goundan v. Muthu Velappa 
Goundan (1)). [L agree with that decision in preference to 


1 (1922) 4 M.L. J. 1. a 


PART Vi;]... THE MADRAS: LAW: JOURNAL REPORTS. 177 


plaintiffg-and: that: the:extinction of the prihcipal obligation put 
an end to that of the surety. The Sub- Judge disagreeing with 
th k: District Munsif “held har = plaintiffs were entitled to 
recover the amount. ee 


Te: seems to me that the Sub i was meee wrong. Tt 
is not denied that thie plaintiffs became. the legal representatives 
of. the Ist defendant. Nor is it denied that the properties 
taken possession’ of by the plaintiffs. were, worth considerably 
nee than the amount claimed by the plaintiffs, i in execution, 

nder $. 50, Ç. .P..C. where a "judgment-debtor dies before the 
decree has ‘been fully satisfied, the holder of. the decree. may 
aj ply.to execute it against the legal representatives of deceased 
judgment-debtor, . The. section further provides that: where 
the decrce is executed against such legal. representative he.shall 
be. liable. only tothe extent of the property of the deceased 
which. has come to his hands and has not been duly disposed of 
Now what has. happened.? . .The plaintiffs became the legal 
r ppresentatives. of their: debtor, and they were therefore entitled 
i execute the decree: against themselves to.the extent of his_pro- 
erty which had come to: their, hands: and the plaintiffs: must 
INA be deemed to haye obtained . satisfaction of their 
decree, . The circumstance: that the plaintiffs did not actually 
fake out execution against themselves and recover the sum in 
decition is immaterial and I am therefore. satisfied that;thé 
principal obligation was in- this case, extinguished. 






“The debt due by the judgment-debtor having become ex- 
tinguished, are the:plaintiffs entitled -to poceed: against the 
Te P They are not.. To my mind the. question does not 
admit of any doubt. © Cunningham and Shephard ir their 
Indian Contract Act quote the following passage from Pothier 
when dealing with S. 134. - “It results from the definition of 
a surety’ s engagement, as being accessory to a principal obliga- 
ion, that: the “extinction of thé principal obligation: necessarily 


inducés that of the surety, it being the nature of an accessory. 


obligation that it cannot’ exist without its principal.” --, The 

learned:commentators add “ The rule may also be put upon the 

less" technical -ground.that, jf the release of thé’surety did not 

follow from that of the debtor, the latter’s release. would be 

burely-illusory, because the consequence would be that the. sure- 
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ty on being compelled to pay, would immediately turn round 
on the debtor. ” 

I find it impossible to hold that the creditor can proceed 
against the surety although the debt has been recovered. It 
has been argued on behalf of the plaintiffs that this rule which 
accords with common sense is not applicable to surety bonds 
executed as in this case in favour of the Court. Though this 
extraordinary contention was repeatedly urged by the plaintiff’s 
Vakil no authority was cited in support of it and I have no hesi- 
tation in rejecting it as utterly untenable. It may be remarked 
that there is an additional circumstance which renders this 
argument palpably unsound. In consideration of his having 
executed the bond in question, the surety obtained from the 1st 
defendant a mortgage in respect of a property belonging to the 
latter, with a view to recoup himself out of that property in the 
event of his being compelled to pay the decree amount on the 
judgment-debtor making default. That property has passed 
to the plaintiffs and is in their possession along with the other 
properties of the judgment-debtor. If the surety is compel- 
led to pay the amount he can immediately claim it from the 
principal debtor. In this instance the surety’s position is even 


stronger. He can,-on paying the amount, proceed against the 


property in the hands of the plaintiffs themselves and get a 
refund of the sum, in virtue of the express contract between 
him and the judgment-debtor. 

Another argument which has been advanced on behalf 
of the plaintiffs is this :__That when an application-is made 
against a surety under S. 145, he is precluded from raising a 
defence on the score of the decree having become satisfied and 
that he must pay up the amount and then sue the plaintiffs 
again for the recovery of it. There is no warrant for this 
position and the argument must be rejected. 

It has been further urged on behalf of the plaintiffs that 
the properties having been originally taken by the 2nd defend- 
ant from whom only, the plaintiffs obtained them, the principal 
obligation was not extinguished. I have dealt with this point 
above and I cannot accept the argument. The appeal must 
therefore be allowed with costs in this and in the lower appel- 
late Court. 


CAS eee - Appeal allowed. 
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In‘ THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT :__SIR WALTER SALIS SCHWABE K., C. CHIEF 
JUSTICE, AND Mr: Justice WALLACE. 
Thurutheelakath Thottinakkara 
. Puthia-purayil Kunhi Kuttiali, 
‘arnavan and Manager of the 
avazhi. Tarwad and Main 


arwad and others -= Appellants (Defendants 1, 
E 6 and L. Rs of 3rd and 8th 
Defendants). 
Tharayil Peetikayil Kunhammad 
and another | - ——... Respondents (Plaintiff 


and L. Rs. of 2nd Defendant). 


Lami ano Act, S. WAA Spent in prior litigation—Excluston of—Bona 
fide ‘claim by defendant. 

S. 14 of the Limitation Act should be liberally construed, the principle being 
that [limitation would remain in suspense while the plaintf was bona fide liti- 
gati g for his rights in a Court of Justice. 


Srimati Nrityamant Dasi v. Lakhan Chandra Sen 30 M. L. J. 529, 541 (P.C) 
relied on. 


In a suit by some of the trustees of a mosque for removal of its managet 
and for the appointment of a receiver, the manager (defendant) claimed that 
the suit was unsustainable and that instead of his being indebted to. the mosque, 
-the mosque owed him considerable sums of money which he had spent out of his 
pocket. An issue was raised as to the amount payable to or by, the manager 
. and; “he trial Court found on evidence. that the manager was entitled to be 
‘ spaid’ 'h sum of Rs, 3,302 from the mosque and directed the receiver appointed in the 
suit: to pay up the said sum. On appeal the appellate Court concurred with 
the trial Judge as regards the liability of the mosque to pay the manager but 
dismissed the suit on the ground that all the trustees had not: been impleaded 
as parties. The manager thereupon brought a suit for recovery of the amount 
found to be due to him deducting the amounts actually paid by the reciver, 
appointed in the previous suit. The trustees pleaded that the suit was barred 
by limitation. Held that the manager was entitled to exclusion of the time 
spent |in the prior suit and in appeal therefrom under S. 14 of the Limita- 
tion Act and that his suit was in time, l 


Second appeal against the decree of the court of the Tem- 
porary Subordinate Judge of Tellicherry in A. S. No, 392 of 
1918 preferred against the decree of the court of the District 
Munsif of Cannanore in O.'S. No. 133 of 1916. 
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C.. Madhavan Nair. ae COUR Pleader). for 
appellants.. ; l 

Dr. S. Saamna T P, M. M enon, K. P. Abdulla 
Kutti and B. Pocker for respondents. 

The Court delivered the following 

JUDGMENT :— The Chief Justice : This ‘case raises a 
rather difficult point under the Limitation Act. ~The facts are 
these: The Plaintiff was the Manager of a mosque. The 
Defendants: -are the Trustees of that mosque. Some years ago, 
disputes arose-among the trustees inter se and between some at 
any rate of thé trustees and the plaintiff. Those disputes cul- 
minated in a suit, O. S. No. 579 of 1910, before the District 
Munsif of Cannanore. The suit was by"some of the trustees 
for the appointment of a receiver to the property of the mosque 
and ‘for the removal of the present plaintiff, who, they alleged, 
was indebted.in a sum of..Rs. 1,000 to them. The present 
plaintiff, then the 1st defendant in that Suit, put in-a- written 
statement in which he disputed the right of the then plaintiffs 
to bring the action, objected strongly to a receiver being ap- 
pointed and incidentally alleged that, so far from his being in- 
debted to the mosque, the mosque was heavily indebted to him, 
Issues were framed and one of the issues (No. 3) was, OTs 
the. rst. defendant indebted to the mosque or vice versa? In 
much ?”.- Another issue (No. 5) was “ if the mosque. 
is: found indebted to the ist defendant has- the -Ist 
déteidant. not to be paid, the amount due to him.. 
before. his. -removal ? What. ` arrangement may be 
made for -his removal, if at. all, in- that case ?” That 
issue, apparently put upon the record upon the‘invitation of the 
present appellants, though presumably assented to by ‘the pre- 
sent Ist respondent (plaintiff) was very fully inquired into by 
the District Munsif and. at his direction commissioners were ap- 
pointed specially” to investigaté that matter with the result that 
it was found by the District Munsif that there.was a sum of 
Rs. 3,302 due and owing by the mosque to the present plaintiff. 
He appointed a receiver and removed the present plaintiff from 
his position although he held that he had not been guilty of any 
misconduct and that the trustees were not unanimous in desiring 
his removal, and he directed that the receiver shotild take steps 
to ‘have all:claims-of the present plaintiff settled-as soon as may 
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F: possible.. After that decree the receiver took possession. 
_jn, pursuance of the decree, paid to the present plaintiff a 
considerable: part.of the amount which had been found to be 
duë-tọ him. An appeal was taken from the District Munsif’s 
detree to the Subordinate Judge and before-him the points 
argued were, - first, whether the suit by some of the trustees 
alone was maintainable and, secondly, whether, on the finding 
that the mosque was the debtor to the present plaintiff for more’ 
than Rs, 2,500 the lower Court should have dismissed the: 
plaintiff's suit for money or have returned the plaint for pre-. 
sentation ‘to the-proper court.. He held that the suit was: in; 
the proper Court as far as the money claimed was. concerned. 
but held that in’ the circumstances some- only of the trustees 
were not competent to-sue and therefore. reversed the judgment: 
and.dismissed the whole: suit. . The present:plaintiff, not get- 
ting the balance of the amount that had been found due to him, 
then. brought this action and he is met by the defence that not 
having sued for three yéars his suit is barred by the Limitation. 
ct. © He answers that by saying that the time occupied in the 
previous suit should be deducted from the three years period. 
| : The principle to be applied turns upon the proper inter- 
pretation of S. 14 of the Limitation Act, 1908 which runs thus : 
“|In computing the period of Limitation prescribed for any 
suit, the time during which the plaintiff has been prosecuting 
with due diligence another civil proceeding whether in‘a court 
of-first instance or in'a court of appeal, against the defendant, 
shall be excluded, where the proceeding is founded upon the 
same cause of action and is prosecuted in good faith in a court 
which, from defect of jurisdiction or: other cause of a like na- 
ture, is unable to entertain it”. The interpretation to be put 
upon that section has been a matter of much discussion but 
this at least may be said that the interpretation must be a wide 
one and the principle applicable is stated in a few words by 
their ' Lordships of the Privy Council in Srimati Nrityamony 
Dassi v. Lakhon Chunder Sen (1) ;“ Limitation would without 
doubt remain in suspense whilst: the plaintiffs Be bona fide 
litigating for their rights ina Court of justice.” In that case 
the then plaintiffs. had beef ‘defendants in the previous litiga- 
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tion and had got.a decree for possession of certain property. 


The Privy Council said that it would have been better if in 


those proceedings they had been turned from defendants into 
plaintiffs, but they still held that although they remained defen- 
dants, they were bona fide litigating’ their rights in Court of 
justice. _ I think the question for consideration by us is whether 
this plaintiff was in the previous litigation bona fide litigating 
his rights to be paid this money by the mosque represented, by 
the present defendants. Once it is admitted that there was an 
issue and it must be admitted in this case-before the court, as 
to whether he was entitled to that money or not and the results 
of that issue might be either an order that he should recover 
the amount or even a declaratory order that he would be en- 
titled to the amount, such declaratory order being a step to- 
wards getting payment, for instance, by exercising a lien that 
he might have over property or by proving the amount in a 
claim against either an insolvent estate or estate in the posses- 
sion of the court through its Receiver, in my judgment, it is im- 
possible to say that he was not bona fide litigating his rights. 
In this case the fact is that he actually got an order that an 


officer of the court was to pay him the amount due and, in pur- 


suit of that order, he had received a large sum on account from 
that officer of the Court the person then in possession of the 


‘assets out of which that payment should be made. Under 


these circumstances, in my judgment, during the whole period 
of that litigation he was bona fide litigating his rights and that 
period must be excluded from the period of limitation pres- 
cribed for this suit. 

This appeal must accordingly be dismissed with costs of 
the 1st respondent. 

Wallace, J._l agree. That the plaintiff was prose- 
cuting his claim for money due to him by the mosque seems to 
to be clear from the issues in O. S. No. 579 of 1910 and from 
the fact that under the decree in that suit he was paid by the 
receiver under the directions of the court a part of the sums 
due to him, and he might legitimately expect in the same man- 
ner to be paid the rest. Had the dicision of the District 
Munsif in O. S. No. 579|1910 beem what that of the appellate 
court upon his decision was, then, on the issues in that case 
it could not have been held that the present claim was not being 
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tried ; and, on the other hand, had the appellate court upheld 
the original court’s decision and had the receiver proceeded to 
carry out the orders of the original court, there would have 
been no cause of action left for the present plaintiff to sue. It 
appears to me clear therefore that he-was prosecuting his claim 
with due diligence and i in good faith in another civil proceeding. 
Then as to whether the proceeding was founded upon the same 
cause ot action, | do not think there can be any doubt, although 
the form in which the plaintiff got his relief in the District 
Munsif’s court was framed in a declaratory form with a decla- 
ration that he had'a charge for his money over the mosque pro- 
perty and with the direction already mentioned to the receiver 
appointed by the court to pay the amount found due to him. 
The only other point ‘is whether he was prosecuting his claim 
inja court which could not try it because of defect of jurisdic- 
tion, or other cause of a like nature. I think here again it is 
clear from the final decision in O. S. No. 579|1910 that the 
District Munsif’s court and the appellate court from it were 
prevented from deciding’ upon the lawfulness of the present 
plaintiff's claim, because the plaintiffs in O. S. No. 579 of 1910 
had not properly framed their action. ‘That is a cause of a 
like ı nature with defect. of jurisdiction. This is clearly a case 
in which the plaintiff has been honestly trying his best to get his 
case tried on the merits but has failed owing to the court rt being 
unablé to give him such a trial. 

I therefore, agree that S. 14 of the Limitation Act applies. 


A.V. V. Second Appeal dismissed. 
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“In THE HiH COURT OF JUDICATURE AT MADEAS.. 211" 


- PRESENT : SIR WALTER SALIS SCHWABE K.:: (Ce CHIEF 
Justice, AND MR. JUSTICE WALLACE. 


Thuritheelakath Thottinakkara 
- Puthiapurayil Kunhi Kuttiali, 
Karnavan and Manager of 
‘the ‘Tavazhi Tarwad ‘and at YA 
. Main Tarwad and others. ... Appellants (Defend- 
~~: : | ants 1, 6 and L. Rs. 
of 3rd and 8th WA 


_ fendants). 
Tharayil Peetikayil Kunhammad zA O NES 
i and ‘another WA “mi Respondents (Plaintif 
oe : and L:'Rs. of inl 
a Defendant). li 


‘Limitation A ct, Art. 61 and 8 3s—Mutual, open dnd current account—T est of— 
Mutual ‘dealings: and obligations—Balaiice ‘in favour -of either “party. 

In order that accounts’ ‘might 'be mutual within the meaning of Art.-85 of 
the Limitation Act- there must be transactions on each side, creating independent 
obligations | on the other,-and not merely _ transactions which create obligations 
on the one side, those on the other being merely complete or partial discharges of such 
obligations. If there may be a balance in favour of either party it follows ‘that 
there’ must be ‘mutual liabilities of both parties to each. other; if however the 
balance is always in favour of one ‘party. in the very nature of the transactions, 
then there is no case of separate mutual dealings and art. 85 will not apply. 


Rampersad v. Harbans Singh 6 C. L. J. “158 followed. 

‘Second Appeal against the Decree of the court of the 
Temporary Subordinate Judge of Tellicherry in A: S. ‘No. 728 
of 1914. 

C. Madhavan Nair (The Government Pleader) for 
appellants. 

Dr. S. Swaminathan, K.P. M. Menon, K. P. Abdulla 
Kutti and B. Pocker for respondents. 

The Court delivered the following 

JUDGMENT :— The Chief Justice :—In this case the plain- 
tiff was the manager of a mosque. He held his position un- 
der a karar, dated the 21st of October 1910 which was a yearly 
appointment authorising him to collect the various dues due to 

the mosque, to pay the outgoings of the mosque and to take 


*S, A, No, 1631 of 1920, 14th November, 1922. 
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his{rémuferation according: to stipulations in ‘a previous karar 
whi ch stipulations were also incorporated in this document. 
Tul rning to'the previous karar, Ex. 32 in the case, dated the gth 
of November, 1903, one finds there a more detailed account of 
the payments to be made by the manager, of his duties and lia- 
bilities and a detailed account of what is to. be 
given -as remuneration for the - work he did which 
included a right to. take 720 seers of paddy 
and| Rs. 12 .per annum. One of the terms was that he 
and}that they: were to be rendered and the balance struck on a 
certain date. each year after the end of the year’s management. 
It was arranged between the parties that when the mosque 
was|short of funds the manager advanced monies of his own; 
and|that yearly a balance was. taken on one side which 'showed 
the expenditure by. him, the advances by him and the salary 
due} to. him;-and onthe other side all that he had 
received on account of. the mosque. His employment came 
to an end ‘in February, 1912 and before the expiration of three 
years he brought a suit for an account and payment to him of 
the amounts’ he claimed as due mainly made WA _ advances 
madi by him:-to or for the benefit of,- ` mosque. 
It has been found that the balance due to him n was Rs. 923. 
He is met with the defence that this amount is not recoverable, 
because it is barred under the Limitation Act, 1908, Art. 61. 
That article applies to money paid for and on account of 
another which becomes barred ‘after three years from the date 
when the money is paid: The plaintiff replies to that. that 
Art.!61 has no application but Art. 85, which is “ for the 
balance due on a mutual, open and.current account, where there 
pavelbeca reciprocal demands between the parties, ” the period 
for bringing a suit'in respect of which is three years from the 
lose] of the year in which the last item admitted or proved 
is entered in the account. It is argued for the trustees that 
this article has no application, because there is not in this case 
a mutual, open and current account, and we are referred to 
English cases and particularly to Padwick v. Hurst (1), 
which it was held that for an account properly to be ke a 
mutual account there must be, mutual dealings in-the sense that 
both parties come under liability to each other. o principle 
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has been applied in many cases in India in reference to the inter- 
pretation to be put upon Art. 85. But in applying the principle 
one has to look at it rather carefully and it was most carefully 
examined by Mookerjee, J. in his judgment in Rampershad v. 
Harbans Singh (2). In that case dealing with the earlier 
leading authority of Hirada Basappa v. Gadigi Muddappa (3) 
a judgment of Holloway, J. he points out and approves of the 
statement by that learned Judge that “in order that accounts 
might be mutual, there must be transactions on each side, creat- 
ing independent obligations on the other, and not merely tran- 
sactions which create obligations on the one side, those on the 
other being merely complete or partial discharges of such obli- 
gations.” He then enters on a discussion of the various cases 
on those lines and points out that “ where you have a case of 
shifting balance, sometimes in favour of one side, sometimes in 
favour of the other, it is a test of mutuality, but its absence is 
not conclusive proof against mutuality.” The meaning of 
that, as I understand it, is that, if you may get a balance in 
favour of either party, it follows that there must be mutual 
liabilities of both parties to each other ; if the balance is al- 
ways in favour of one party in the very nature of the transac- 
tions, ‘there you have got a case where you have not separate 
mutual dealings. Later in his judgment, having quoted that 
and applied the English case referred to above, he says this : 
“In order to prove a mutual and open account current, it is 
sufficient to prove mutual dealings between the parties con- 
sisting of sales made, or services performed, by each party, to 
or, for the other, creating mutual duties or reciprocal 
demands.” I think that is a fair statement of the principle 
to be applied and one has to look at each particular case and 
see if it is reallly a case of debtor and creditor only or a case 
of mutual obligations which will in the ordinary way result in 
enforceable liabilities on either side. Looking at the facts of 
this case, it seems to me that it is clearly a case where you 
have a mutual open and current account with reciprocal de- 
mands. That the account was open and current there can be 
no doubt whether it is mutual or not, and whether the demands 
were reciprocal or not. In this»case it is enough to say that 


-2. (1906) 6 C. L. J. 158. 
3. (1891) 6M. H. C. R. 142. 
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there is an obligation, on the one hand, to pay salary and an 
obligation on the other hand, to account for and pay over to the 
principal the amounts that may yearly be found due on balance 
to the principal. I think also it would be enough if the course 
of dealing is, as in this case, the lending of money by the agent 
to the principal, which is not an ordinary part of an agent's 
duty, such loans by the agent to the principal being brought 
into account, as you would have, apart from the question of 
salary, reciprocal dealings betwen the parties in the sense re- 


quired to fulfil the conditions stated by Mookerjee, J. A 


clear instance of the application of an article of the Limitation 
Act of 1877 similar in terms to Art. 85 of this Act, is to be 
found in Lakshmayya v. Jagannatham (4) 

It follows that, in my judgment, the judgment of the Sub- 
ordinate Judge is right. I should think it right to add that I 
consider it a great pity that such a point should have been taken 
by the. trustees of a mosque, assuming the facts to be as they 
have been stated to us, namely, that this agent assisted the 
mosque from his own pocket and to a great extent without 
being under any obligation to do so. This appeal must be 
dismissed with costs of the plaintiff, 1st respondent. 

Wallace, J.J agree and have nothing to add. 

A. V. V. Second Appeal dismissed. 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :_ MR. JUSTICE KRISHNAN AND MR. JUSTICE 
IYAMESAM. 
Lakshmindra Thirtha Swamiar of Sirur Mutt ` 
minor by guardian ad litem P. Rajagopala- 


‘charya ; ... Appellant®* (Defendant). 
v. 
Vibhudapriya Thirthaswamiar of Admar Mutt. . . Respondent 
i ‘(Plaintiff ). 


Hindu lavi—Religious Endowments—Mutt—Matathipathi—Debts borrowed 
by—When. binding on mutt properties in hands of successor—Debts not 
charged on mutt properties—Creditor’s right of direct recourse as 
against mutt properties—Practice—Pleadings—Construction—Suit to recover debt 
of preceding matathipathi from successor—Plea that debt is not binding because 
not contracted for benefit of mutt—Scope of. 


2A, S. No. 306 of 1921. Sth November, 1922. 
4. (1887) I. L. R. to M, 199. 
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A shebait or matathipathi cannot. alienate mutt properties unless constrained 
to do.so by unavoiable necessity, and the same rule must apply to the creation 
of debts binding on mutt properties ,for the enforcement of such debts may 
result in the alienation of such properties through Court sale. It is not sufi- 
cient that the debt is shown to have been incurred for matam- purposes and not 
for the Matathipathi’s private purposes to make it binding on matam properties, 
Except for unavoidable necessity the head of a mutt cannot create any interest 
in the mutt property to enure beyond his lifetime. 


Mutt properties in the hands of a Matathipathi will not be liable for the 
debts of his predecessor either on the ground that the borrowing was for a 
purpose which was not justifiable at all, or on the ground that, though the’ 
purpose was a legitimate one, the predecessor had enough funds of the mutt in 


his hands at the time and therefore had no necessity to borrow at all to meet the 
expenses, 


“Ina suit to recover from the assets of a’ Mutt debts due under a settlement 
of accounts signed by the preceding matathipathi, keld that a plea by the succeed- 
ing Matadhipathi that “the debts are not valid and binding against the defend- 
ant mutt or its properties as they were not and could not have been contracted 
for the benefit of the mutt” covered both the objections of the legitimacy of the 
purpose for the debts and of the financial necessity to borrow. 


‘The question whether plaintiff was in any event entitled to have direct 
recourse to the Mutt properties for his debt as there was no express charge or 
mortgage for it on them discussed but not decided. 


_ Appeal against the decree of the Court of the Subordinate 
Judge of South Canara in O. S, No. 44. of 1919. 


A. Krishnaswami Aiyar, K: Sundara Rao jna K. Bala- 
subramanya Mudaliar for appellant. 

T. Rangachariar, B. Sitarama Rao and K. Y. Adiga for 
respondent. 

The Court delivered the following 

_ JUDGMENTS :— Krishnan, J.—This is an appeal by the 

defendant against the decree of the Subordinate Judge of 
South Kanara in O. S. No. 44 of 1919 on his file. The suit 
was brought by the Swami of Admar Mutt in Udipi against 
the present - Swami of the Sirur Mutt to recover from the 
assets of that Mutt the amount claimed to be due under a 
“Sampratipatti ” or séttlement of accounts signed by the late 
Swami and matked as Ex. A. The defendant denied the 
genuineness of Ex. A and the existence of the debt ‘and the 
admissibility, of. the document in evidence and he further plead- 
ed that even if the debt was true it was not binding on the Mutt 
‘or its properties as it was not contracted for any necessity or 
benefit of the Mutt, the Mutt having ample i income to meet 
all its legitimate expenses. 
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-- Ort ~these pleadings two issues were framed, namely, 
whether thè patti sued-on was true and valid and reéeivable 
in ‘evidence and whether the.debt was binding on the defen- 
dant’s Mutt. The Subordinate Judge found both these issues 
in plaintiffs favour and gave him a decree as sued for. The 
appellant before ‘us has not attacked the finding on the rst 
issue ; his leatned vakil however contended that the finding on 
the 2nd issue should have been in the negative and in his client’s 
favour and the suit should have been dismissed. 


': We have thus to consider in this appeal whether the debt 
sued on was borrowed by the late Swami of the Sirur Mutt 
for a purpose binding on the Mutt properties in his successor’s 
hands. Now it is clear law that a Shebait or Matathipathi 
carinot alienate Mutt properties unless constrained to do so by 
unavoidable necessity and the same rule must apply to the cre- 
ation of debts binding on Mutt properties, for the enforcement 
of such debts may result in the alienation of such properties 
through Court sale. “The rule regarding alienation is laid 
down very clearly by the Privy Council in the recent case of 
Palaniappa Chetty v. Sreemath Devasikhamani Pandara San- 
nathi (1). Their Lordships refer to their previous decisions 
in Prosunno Kumari Debyav.Golabchand Baboo (2); Koon- 
war Doorganath Roy v. Ram Chandersen (3) ;and Hanooman- 
persaud Pandy v. Mussumat Babooee Munraj Koonwaree (4) 
and: explain that the expression “benefit to the estate” 
as‘used in them though not capable of a precise definition 
meant ” the preservation of the estate from extinction, the de- 
fence against hostile litigation affecting it, the protection of it 
or portions from injury or deterioration by inundation, and such 
like things ” see page 718__Here we have no question of bene- 


fit to the estate but only whether there was necessity to incur 
the debt. . 


`- The position of the head of a Mutt and his powers were 
again considered by the Privy Council in deciding whether he 
could be described as a trustee within the meaning of Art. 134 


+i 
. 


(1917) I. L. R. 40 Mad. 709 : 33 M. L. J. 1 (P. C). 
(1875) L. R. 2 I. A. 145.° 

(1876) I. L. R, 2 Cal. 341. 

4. (1856) 6 M. I. A .393. 


D 


u ' 
. 


Lakshmin- 
dra Thirtha- 
swamiar 


Y, 
Vibhuda- 
priya 
Thirtha- 
swamiar, 


Krishnan, J. 


Lakshmin- 
dra Thirtha 
swamiar 


v. 
Vibhuda- 
priya 
Thirtha 
swamiar. 


Krishnan, J. 


190 THE MADRAS LAW JOURNAL REPORTS, (VOL, XLIV. 


of the Limitation Act in Vidya Varuthi v. Balusami Ayyar (5) 
and in that judgment their Lordships again afirm the proposi- 
tion that except for unavoidable necessity the head of a Mutt 
cannot create any interest in the Mutt property to enure beyond 
his life time. 

There is no doubt an observation in Saminatha Pandara v. 
Sellappa Chetti (6) that “ acting for the whole institution, he 
(the Matathipathi) may contract debts for purposes connected- 
with his Matam and debts so contracted might be recovered 
from the Matam property, and would devolve as a liability 
on his successor to the extent of the assets received by him ” 
and this passage has been quoted by their Lordships of the 
Privy Council in Vidya Varuthi v. Balusami Iyer (5) Reliance 
has been placed on it by the learned vakil for the respondent 
for his argument that it is sufhcient that the debt is shown 
to be incurred for Matam purposes and not for the Matathi- 
pathi’s private purposes to make it binding on Matam pro- 
perties and that it was not necessary to prove any necessity for 
the borrowing. In my opinion this is a clear misreading of 
the observation. I understand it to refer to necessary pur- 
poses connected with the Matam as that is the proposition 
established by the authorities. 


I do not think it necessary to discuss all the authorities 
cited to us as these recent Privy Council rulings are clear on 
the point. It follows that we cannot uphold the plaintiff’s claim 
to have the plaint debt paid out of the Mutt properties in the 
defendants’s hands unless there is clear proof of necessity for 
the borrowing. There are two things to be considered in this 
connection. The borrowing may be for a purpose which is 
not in itself justifiable at all ; again the purpose may be a legi- 
timate one but nevertheless the Matathipathi having enough 
funds of the Mutt in his hands at the time there might be no 
necessity to borrow at all to meet the expenses ; in other words 
the question may be one of the legitimacy of the purpose for 
the debt or of the financial necessity to borrow. Now it was 
argued for the respondent that it was only the question of 
financial necessity, which would depend upon the amount of 

5. (r921) I. L. R. 44 Mad. 831: 41 M. L. J. 346 (P. G). oO 
6. (1879) I. L. R. 2 Mad. 175. 


PART. VI. | THE MADRAS’ LAW JOURNAL REPORTS. 191 


money available to the late Swami to meet the expenses, that 
was put in issue in the lower Court and not the légitimacy of 
the expenses themselves. `I am unable.to accept this argument. 
The.defendant’s written statement, paragraph 3 says after 
pleading that the Mutt had ample income to meet all neces- 
sary expenses that “ the debts are not valid and binding against 
the defendant’s Mutt or its properties as they were not and 
could not have been contracted for the benefit of the Mutt” ; 
and the wording of issue 2 is quite wide enough to include both 
objections. — | 

I shall turn to consider whether debts in question are 
proved to have been incurred for necessary purposes. Ex. A 
is a settlement of account of the borrowings less repayments 
from July 1902 to August 1916. The total amount of debt 
with interest came to Rs. 27,435-0-11. The repayments with 
counter interest came to Rs. 11,463-6-3 leaving a balance of 
Rs. 15,87%-10-8 for which Ex. A was executed. A perusal 
of the accounts and receipts in Ex. B. shows that the most 
part of this balance was borrowed during what is known as the 
“ Pariyaya ” period of the Sirur Swami and in connection with 
the Pariyaya expenses and for building a bhojanasala or din- 
ning hall during that period, the previous borrowings having 
been mostly repaid.. . To understand the case it is necessary 
to explain what is meant by the term “ Pariyaya.”’ There are 
in the town of Udipi in South Kanara eight Mutts presided 
over by eight Matathipathies. Plaintiff and defendant are two 
of those Matathipathies. Affairs of each Mutt are looked 
after by its own Matathipathi. They are all endowed with 
separate properties of considerable value. Besides these 
Mutts there is a. Krishna Temple in the same place in which 
there is an idol of Sri Krishna which is worshipped. This 
temple is also richly endowed but there is no Swami or Dhar- 
makartha to manage its affairs. . Its affairs are managed by 
the eight:Matathipathies in rotation each taking the manage- 
ment for two years at a time, beginning from January 15th of 
one year and ending inthe January 15th of the 3rd year. 
The turn of each Swami js fixed according to custom. This 
method of management is called the Pariyaya system and the 
Swami who is for the time being the manager is called the 
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Pariyaya. Swami for those years and the period of two years 
during which he is the manager is called his pariyaya period. 
The tradition about the way in which these eight Mutts and 
the. temple came to be founded and the way in which their 
affairs are carried on is given in the South Canara District 
Manual. ‘It is obligatory on each Swami when his turn comes 
to perform the pariyaya for the two years of his period. 
During. that time he is entitled to get all the income of the 
Krishna temple which besides the income from its lands includes 
certain payments from the British and Mysore Governments 
and also Kanikais or offerings from the devotees and pilgrims 
who come to the temple to worship. It is also in evidence 
that the Swamis are able to save every year substantial sums 
of money from the income of their own Mutt properties after 
meeting their current expenditure. It would seem that the 
Swamis were in the habit of adding these moneys also to their 
income from the Krishna temple during the pariyaya period to 
meet the pariyaya expenses. [It is the plaintiff's case that all 
these moneys are insufficient to meet the pariyaya expenses and 
it is necessary and usual for each Swami to borrow Rs. 30,000 
to: Rs. 40,000 to make up the deficiency for the two years. 
Plaintiff says that the plaint debt was mainly incurred in this 
manner to meet the pariyaya expenses of the Sirur Swami. 

Iti is in evidence that the income of Krishna Temple from all 
sources would amount to about Rs. 25,000 to Rs. 30,000 a 
year or Rs: 50,000 to Rs. 60,000 for the two years. The 
income ‘of the Sirur Mutt is said to be about Rs. 10 to 
Rs. 15,000 a year from which Rs. 5,000 to Rs. 6,000 could 
be saved i in ordinary years. During the pariyaya period the 
Swami brings away his own idol from his Mutt to the Krishna 
temple and the expenses of his own Mutt are thus reduced. 
The Swami was thus in a position to utilise Rs. 12,000 or 
Rs:. 15;000 of the income of his own Mutt during the two 
years for the pariyaya expenses. All these’ figures are of 
course only approximate. It is also in evidence that the Sirur 
Swami had about Rs. 30,000 in hand saved from his Mutt 
income for the previous years which he added to the other 
moneys.’ As explained by this Court in I. L. R. 2 Mad. 175 
and other ‘cases and accepted by the Privy Council in 44 Mad. 
831 the Matathipathi has a large dominion over his surplus 
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iricome and he is not bound to account for it and his discretion 
to use it as he likes is unfettered. It was thus open to the 
Sirur Swami to use that accumulated amount for the pariyaya 
expenses. Thus it would seem ‘that the Sirur Swami 
had about a lakh of rupees at least to meet the pariyaya ex- 
penses for his term of two years. Plaintiff however contended 
that this amount was insufficient for the purpose as the expenses 
came to about Rs. 1,30,000 at least and borrowing was neces- 
sary. - It may be conceded that all the moneys the late Sirur 
Swami got from his income and his earnings and his borrowings 
he spent for his pariyaya expenses, and for building the dining 
‘hall. But before we can justify his borrowing it must be 
shown that he was under a legal obligation to incur expenditure 
in the manner and to the extent that he did. The Subordinate 
Judge has not considered the case from this point of view at 


all. 

There are no doubt certain poojas and ceremonies which 
have necessarily to be performed and any reasonable expendi- 
ture incurred for carrying them out will be binding on the Mutt. 
But there is no obligation to have the ceremonies performed on 
the scale that the Sirur Swami did. It was argued for the 
respondent that the scale on which the ceremonies should be 
conducted must be taken to be fixed by the long continued 
practice of the institution. Even so ,there is no evidence on 
which we can find that any definite and clear practice existed 
with regard to that. It is more likely as one of the plaintiff's 
own witnesses P. W. 4 says that there is “ no rule to the effect 
that any particular amount should be spent for the pariyaya 
but all the ceremonies should be performed according to 
mamool (or usage). The different Mutts are not equally 
wealthy ; ; the poorer ones must necessarily perform the cere- 
monies on a smaller scale so long as no ceremony is omitted. 
One main item of expense incurred is the feeding of the 
Brahmins in large numbers every day throughout the year. 
That evidently is a very elastic item over which much money 
could be spent or considerable economy exercised. 


“There is really no evidence in the case on which we can 
rely to show that it-was necessary to borrow to meet the legiti- 
mate expenses of the pariyava. All that is attempted to be 
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shown is that the money has been spent and that other Swamis 
have also been in the habit.of borrowing during their time. 
Such evidence is quite inadequate in my view to show that there 
was necessity for borrowing the plaint debts. 

As regards the Bhojanasala, the Sirur Swami not only 
seems to have re-built it but put up an upstairs to it. Surely 
it is not shown that there was any necessity to do all these. A 
sum of Rs. 1,000 of the plaint debt was borrowed for the con- 
struction of this dining hall but it is not shown whether it was 
borrowed for the construction of the hall downstairs or for the 
room upstairs. There was clearly no necessity to build the 
upstairs as it never existed before. It follows therefore that 
for this debt also necessity is not proved. 

The failure to produce the accounts of the Sirur Mutt was 
commented upon by the learned Vakil for the respondent and 
we were asked to draw from that fact an inference that the 
borrowing were for necessity. It is not very clear on the evi- 
dence that the defendant is in possession of those accounts and 
is wilfully keeping them back. Secondly it is difficult to see 
how these accouts will help to show that the monies borrowed 
for the pariyaya expenses were borrowed for necessity. In the 
view I am taking that for all legitimate expenses the funds in 
hand’ were sufficient. 

As regards the debts borrowed just prior to the pariyaya 
period there is no evidence why they were wanted. It follows 
that there was no necessity proved to borrow the plaint amount 
and the plaintiff is not therefore entitled to recover it from 
the Mutt lands. 

The learned Vakil for the appellant also contended that 
in any event plaintiff is not entitled to have direct recourse to 
the Mutt properties for his debt as there was no express 
charge or mortgage for it on them and he relied on Swaminatha 
Aiyar v. Srinivasa Aiyar (7)-and also on certain English cases 
of executors and trustees such as Strickland v. Symons (8), 
In re Evans : Evans y. Evans (9), Forhall v. Forhall (10) 
In re Robinson’s Settlement : Gant v. Hobbs (11) and In re 
Johnson : Shearman v. Robinson (12). But it has been held 


Aa AA AA AA 


7. (1917) 5 L. W. 323. 8. 26 Ch. D. 245, 
_ 9. 34 Ch. D. 597., 10. 7 Ch. D. 123, 
Ji, (1912) 1 Ch, 717, 12, 15 Ch, D. 548, 
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in’ India ‘that this rule does not apply to the case of Matathi- 
pathies. see Shanker Bharathiswami v. Venkata Naick (13) ; 
Srimath ‘Deivasikamani Pandarasannadhi v. Noor Mahomed 
Rowthen (14), Lakshmindra Thirthaswamiar v. Raghavendra 
Rao (15) and Sundaresan ,Chettiar v. Viswanatha Pandara 
Sannadhi (16). In the view I am taking, it is not however 
necessary to decide this question. 

It was finally contended that as the debt was found to be 
true and subsiting it is binding on the debtor, the late Swami 
personally and a decree should therefore be given against his 
personal assets if any. There is no express prayer to this 
effect in the plaint, but the defendant’s Vakil does not object to 
such a decree being passed ane I think therefore such a relief 
may be given. 

In the result the decree of the lower Court is modified 
by confining it to a decree only against the personal assets, if 
any, of the late Sirur Swami in the defendant’s hands. The 
plaintiff will pay the defendant’s costs in both Courts as he has 
failed in his claim against the Mutt but he will get his costs 
from the personal assets of the late Swami. 


} Ramesam, J. The plaintiff is the Swami of the Admar 
Mutt i in Udipt (South Kanara District). The defendant is 
the Swami of the Sirur Mutt in the same place. He is now 
a minor represented by a guardian ad litem. These two and 
six other. Mutts were founded, according to tradition, by 
Madhwacharya, the founder of the dual,or dwaita philosophy. 
Each Mutt is presided over by a Sanyasi or Swami and has its 
own separate endowments. Besides the eight Mutts, there is, 
at Udipi, a temple of Krishna with income of its own. Each 
Swami takes charge of the temple for a period of two years 
so that the turn( technically called Pariyaya) of a particular 
Swami recurs once in sixteen years. The evidence in the case 


respective Pariyayas in recent times on a grand scale. It is 
said that the defendant’s predecessor had borrowed from the 


plaintiff among others for the expenses of the last Pariyaya 


of the Sirur Mutt (January ,1914-1916) and on accounts being ` 





om ey ——., 
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14, (1907) I. L. R. 31 Mad. 47: 17 M. L. J. 583. 
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16, (1922) I. L. R. 45 Mad, 707. 


Lakshmin- 
dra Thirtha- 
swamiar 


v. 
Vi bhuda- 
priya 
Thirtha- 
swamiar. 


Krishnan, J. 


Ramesam, |. 


Lakshmin- 
dra Thirtha- 
swamiar 


v. 
Vibhuda- 
priya. 
T hirtha- 
swamiar. 


Ramesam, J. 


196 THE MADRAS LAW JOURNAL REPORTS, [VOL, XLIV, 
shows that the Swamis have taken to the celebration of the 
taken, it was found that the Sirur Swami was indebted to the 
plaintiff to the extent of Rs. 15,971-10-8 on the 14th August, 
1916 (Ex. A). The present suit is brought to recover the 


said amount with interest. The Subordinate Judge gave a 
decree to the plaintiff and the defendant appeals. 


The appellant has not pressed before us the grounds re- 
lating to the genuineness of Ex. A. He confined himself to 
two points (1) that the debt has not been shown to be for 
justifiable necessity and is therefore not binding on the defend- 
ant’s Mutt and (2) in any event the Mutt is not liable as the 
debt was not charged on the properties of the Mutt. 


The first point was the subject of the 2nd issue. The 


evidence of the plaintiff's 3rd, 4th and 7th witnesses shows 


that the Krishna temple gets a Tasdick (or allowance) of 
13 thousand rupees from the British and Mysore Governments, 
Rs. 500 cash and 500 Muras of rice (after paying Government 
Revenue) from its immoveable’ property and Rs. 10,000 or 
more by way of offerings from pilgrims. (A mura of rice is 
said to be worth Rs.6). The item of offerings from pilgrims 
is a variable figure. The income of the Krishna temple may 
be taken to be about Rs. 26,500 per annum in the years in 
question. The income of the Sirur Mutt according to P. W. 4 
is 2,200 Muras of rice (out of which 1,200 Muras are spent 
for the ordinary expenses of the Mutt) and a cash rent of 
Rs. 7,000. ‘There remains a net income of Rupces Thirteen 
Thousand. Accepting these estimates, the combined income 
of the temple and the Mutt amountedito Rs. 39,500 per annum. 
It is said that this income was not adequate for the expenses 
of the Pariyaya and the Sirur Swami had to borrow for defray- 
ing them. A list of his debts amounting to Rs. 25,000 is 
given by P. W. 4. As the Sirur Swami had, in his hands, 
savings to the extent of Rs. 30,000 he must have spent more 
than a lakh and thirty thousand rupees towards his Pariyaya ex- 
penses. The question is whether this expenditure can be re- 
garded as justified so as to make the Mutt in the hands of his 


successor liable for the amounts borrowed. It is conceded 
for the plaintiff (P. W. 4) that there is no rule to the effect 


that a particular amount should be spent for the Pariyaya. 


~ 
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But all'the Viniyogas should be performed without omission 
according to mamool. 

P. W. 3 says that two lacs of rupees are required for the 
expenses. P. W. 4 similarly says that 15,000 Muras of rice 
‘and one or one and quarter lakhs of rupees are’ required. 
P. W..8 the Swamiar of another Mutt gives details. About 
15,000 Muras of rice, firewood costing Rs. 6,000, plantain tree 
garden costing 500 Muras and provisions costing Rs. 62,000 
are required.. Of these about 12 Muras of rice are required 
for the Naivedya (see P. W. 4) the ceremony of dedicating 
food to the deity. After the formal dedication the food is 
distributed to Brahmins. Now, it is well-known that the reli- 
gious ceremony of the Naivedya can be performed at an ex- 
pense of an anna or Rs. 10,000 according to the capacity of 
the worshipper. This is conceded by the learned Vakil for 
the plaintiff. No Hindu text has been cited to show that a 
particular quantity of food must be offered for-the Naivedya. 
It depends on the capacity and the charitable disposition of 
the worshipper for the offering ultimately feeds the poor. 
Beyond the evidence that P. W. 8 spent a similar amount for 
his Pariyaya and that the deceased Sirur Swami contracted a 
debt of thirty thousand rupees for an earlier pariyaya there is 
nothing to prove a mamool or usage. The eighth witness says 
that, at the Pariyaya festival (first fifteen days of the period) 
about 10,000 persons were fed every day. During the other 
festivals about 2,000 persons are fed per day and 1,000 persons 
are fed daily at other times (see P. W. 4). It is obvious that 
the feeding charges have been responsible - for the enormous 
increase in recent times of the pariyaya expenses. It is idle 
fo pretend that the feeding could have gone on anything like 
this scale in all the six centuries during which these Mutts 
existed or even in the earlier years of the last century. When 
the witnesses say that so many muras are required for the ex- 
penses, all that they mean and could mean is that the quantities 
stated are required, if the festival is to be carried on in the 
manner the Swamis are now doing it. 


_ [n my opinion no usage or custom is proved. As theirLord- 
ships of the Privy Council point out in Palaniappa Chetti v. 
Sreemath Deivasikamani Pandara Sannadhi (17), it would 


17, (1917) I, L. R, go Mad. 709 at 721 : 33 M. L, J, 1 (P, G), 
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be an instance of the misapplication of the word ‘ custom’ and 
forgetfulness of essentials of æ custom which modifies the ordi- 
nary law to say that the Mutts are bound by custom to feed 

every Brahmin that comes to the Pariyaya (as is stated in the 

South Kanara Manual). The numbers may increase as the 

years roll on and the result of carrying out the ideal of feeding 
every one that comes may be the destruction of the institutions 

themselves. The Swamis have a wide power over their income 

and’ Courts do not ordinarily scrutinise their manner of exer- 

cising it so long as they do not seek to bind their successors. 

If a successor is sought to be bound the borrowing must be 
for justifiable necessity. 


In Abhiram Goswami v. Shyama Charan Nandi (18), 
their Lordships of the Privy Council observe : “ It is well set-- 
tled that the power of the Mohant to alienate debuttar pro- 
perty is, like the power of the Manager for an infant heir, 
limited to cases of unavoidable necessity’ citing Prosunna 
Kumari Debya v. Golap Chand (19) and Doorganath Roy v. 
Ramachander Sen (20. In these two cases, the leading case 
of Hanuman Prasad (21) (a case dealing with the manager. 
of; an infant heir, was relied on as a guide in respect of dealings 
with debuttar property. See also Vidya Varuthi v. Baluswami 
Iyer (22). The present appeal is not a case of conferring 
benefits to the estate__such as the preservation of the estate 
from extinction, the defence against hostile litigation affecting 


it, the protection of it or portions from injury or deteriotions 


by inundation and such like things see Palaniappa Chetty v. 
Sreemath Deivasigamani (23).. In Peary Mohun 
Mukherjee v. Narendra Nath Mookerjee (24) 
the expenses in respect of which the shebait. 
sought, re-imbursement were either incurred in defend- 
ing his position as shebait or performing the obligation im-/ 
posed upon him .by.the original will. In this case there is no 








` 18. (1909) I. L. R. 36 Cal. 1003 : 19 M. L. J. 529 (P. C.) 
19. (1875) L. R. 2 I. A. 145. 
20. . (1876) L.R. 4 I. A. 52. 
21. (1856) 6 I, A. 363. 
22, (1921) I. L. R, 44 Mad. 831: 41 M.°L. J. 346. 
23. (1917) I. L. R. 40 Mad. 709 at p. R: 
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e prrof of the obligation imposed upon the Mutts at the time of — Lakshmin- 
dra Thirtha- 


the foundation.. The learned Vakil for the plaintiff relies on swamiar 
or . è v, 

the following sentence in Saminatha Pandara v. Sellappa  vibbuda- 

Chetti (25) “ Acting for the whole institution he may contract Thirtba- 


debts for purposes connected with his’ mattam and debts so Swaal: 
contracted might be recovered from the mattam property and Ramesam, J. 
would devolve as a liability on his successor to the extent of the 
assets received by him. I do not think that the learned 
Judges who decided Saminatha Pandara v. Sellappa 
Chetti (25) or the Judicial Committee who quoted the whole 
paragraph in I. L. R. 44 Mad. 831 at 844 for a diffe- 
rent purpose, meant to lay down that a debt how- 
ever extravagant and unnecessary it may be, incurred in the 
performance of festivities and ceremonies of the mutt, are 
binding on the mutt in the hands of a successor. Such a posi- 
tion would be inconsistent with the ratio decidendi of 2 I. A 
145 and 4 I. A. 52 applied to mutts in I. L. R. 36 Cal. 1003 
and Palaniappa ‘Chetty v. Sreemath Deevasikamani Pandara 
Sannadhi (26). In Murugesan Pillai v. Manikavasaka Desi- 
ka” Gnana Sambhanda Pandara Sannadhi (27) it was found 
that’ the head of a mutt at the very outset of his career, was 
handicapped by two litigations costing nearly two lakhs. In 
my opinion, the suit debt is not binding on the mutt and this 
is the conclusion of my learned brother Coutts-Trotter, J. and 
myeslf in S. A. No. 1899 of 1920 (a case relating to a debt 
ofthe same Mutt incurred for the same pariyaya of 1914- 
1916). > In Lakhsmindra Thirthaswamiar v. Raghavendra 
Rao (28) and Srimath Deivasikamani’ Pandara Sannadhi v. 
Noor Mahomed Rowthan (29) the cases came up on Second 
Appeal with a finding that the debt was incurred for necessary 
purposes. It may be that the law was too narrowly laid down 
in Vidyapurna Tirtha Swami v. Vidyanidhithitha Swami (30), 
but this was set right in Sreemath Deivasikhamony Pandarasan- 
nadhi v. Palaniappa Chettiar (31) (affirmed by the Privy 
Council’ in I. L. R. 40 Mad. 709.). 


25, (1879) 1. L. R. 2 M. 175, 179. 26. (1917) I. L, R. 40 M. 709 (P.C.). 
27. .(1917). I. L. R, 40 My 402. 28 (1920) L L. R. 43. M. 795. 

29. (1907) I. L. R. 31 M. 47: 17 M. L. J. 583. 

30. (1904) I, L. R. 27 M. 435: 14 ML, J. 
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It is said that the Swami of Sirur Mutt spent Rs. 20,000 for 
the repair of Bhojanasala. Apart from the fact that it is 
the duty of all the Swamis of the eight Mutts to contribute to 
the expenses of repairing-the dining hall, the fact that an ex- 
tension in the form of an upstair was added to the old building 
disentitles the plaintiff from relying on this item. It is also 
conceded that only Rs. 1,000 out of the suit loan was spent on 
this item. I do not think this aspect of the plaintift’s case 
improves it. 

Some complaint was made for the respondent that the 
question of justifiable necessity was not taken in the first 
Court. I think it was taken in para 3 of the written statement. 


-If this paragraph is not more explicit, this was because 


the allegatiori in the plaint is not more explicit and makes no 
reference to Pariyaya. The plaintiff had to prove necessity 
(on the 2nd issue) and was not prejudiced by any vagueness in 
the plea in the written statement. The defendant was not 
the borrower and was not bound to plead more clearly. In 
view of the conclusion on the first point, I do not think it neces- 
sary to express an opinion on the second point on which there 
is some conflict of opinion in this Court. The cases in 
I. L. R: 31 Mad. 47 and Sundaresan Chettiar v. Viswanatha 
Pandara Sannadhi (32) are against the appellant but he is sup- 
ported by the decision in Swaminatha Aiyar v. Srinivasa Iyer 
(33). A number of English decisions have been cited before 
us, relating to trusts and trustees (Strickland v. Symons (8) 
In re Johnson : Shearman v. Robinson (12) (Jessel, M. R. ) 
Forhall v. Forhall (10), In re Robinsons Settlement : Gant v. 
Hobbs (11) in effect reversing Watching v. Lewis (34). 
After the expression of opinion in Vidyavaruthi v. Baluswami 
‘Aiyar (35) that Mutts are not in the nature of trusts in 
English Law it is not profitable to discuss these cases. : 


In the result the appeal is allowed so far as the Mutt 
properties are concerned. But the plaintiff will be entitled 
to a decree for the suit sum against the assets of the late 





32. (1922) I. L. R. 45 Mad. 703. 33. (1917) 5 L. W. 323. 
34. (1911) 1 Che gry. * 35. (1921) I. L, R., 44 M, 831. 
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Swamiar inthe: hands: of: the defendánt—such as-uncollected. 
arrears since’collected:or: investments.of:- the late. Swami which 
have:not*been incorporated with:the Mutt. properties. 

l agree with-my learned ‘brother's order as to.costs. 

A. S. V. Decree modified. 





IN THE High COURT oF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE KRISHNAN. 
The Crown Prosecutor viene Appellant,” 
v, 
A. Duraiswami ... Accused No. 2 in C.C. 
| No. 9,555 of 1922 
Police Act—Rule published in the Fort. St. George: Gazette of 10th February, 
1922: No. 189:-—Person riding on a bicycle: but not on the-saddle and taken by. 


another person: who pedals the. bicycle—Whether guilty under the rule—Single 
person riding on a bicycle but not on the saddle whether guilty. 


The rule- published in the Fort St. George Gazette of roth’ February 1922 
No 189 covers the case of a person riding a bicycle who allows himself to be 
carried: by another person on the same bicycle but not on the saddle. 


Semble, it may be, that the rule, as worded, covers the case of a single per- 
son riding a bicycle without being seated on the saddle. 


Appeal-under S. 417 of the Code of Criminal Procedure, 
1898, against the acquittal of the aforesaid accused by the 
Court of the Honorary Presidency Magistrate, Egmore in C. 
C. No. 9,555 of 1922 on their file. 

The. Crown Prosecutor for appellant. 

The Court. delivered the. following. 


JupGMENT.__The interpretation-put by the Honorary 
Magistrates on-the rule referred to by them:and*published in 
the Fort. St. George Gazette o froth February, 1922 No. 189” 
seems to-be erroneous. The-first part: ofthe rule applies to 
the person who pedals the bicycle and-takes with him another 
on the same cycle ; and the latter part-of.the rule clearly ap- 
plies to the person who allows himself to be so carried, for he 
rides the bicycle but not on the saddle. The word “ ride” 


*Crl. App. No. 1196 of 922. 8th December, 1922. 
Under S. 78 of the Madras City Police Act the following 
by-law was made by Government : 
“No person 'riding'a bicyclein.any:street or: public place shall be per- 
mitted to carry: any: other person.en the: same. bicycle either on the handle-bar 


or.on the back step or on the cross-bar and`no person shall ride~a -bicycle-im any: 
street'or public. place-in. any other manner than on the saddle. ” 
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does not necessarily imply that the person: riding should propel 
thé bicycle himself. It may be that the rule as worded covers 
the case of. a single person riding a. bicycle in the manner the 
and accused did. He pleaded guilty and therefore he should 
have been convicted but as the Crown Prosecutor does not 
ask for a sentence it is not necessary to inflict one now. But 
his acquittal is set aside. 

CNS, esdi Appeal allowed.. 

In THE High Court or JUDICATURE AT MADRAS. 


‘Present : Mr. Justice WALLACE. 


Petitioners). 
Jagannatha Sastry ...  Petitioner® (Plaintiff- 
© 
Sarathambal Ammal and others ... Respondents ( Defend- 


ants-Counter Petitioners). 


C. P. Code, O. 16, r. 19 (b) and O. 26, rr. ı and 4-——A pplication for commis- 
sion- to examine witnesses “beyond 200 miles—Whether Court has discretion to 
refuse commission—“ May” in O. 26, rr. 1 and 4, meaning of. 

In the case of a witness, not under the control of the party asking for a 
commission, who resides beyond the limits fixed under O. 16, r. 19 (J) of the 
Civil Procedure Code a commission should issue, as a matter of right, unless 


the Court is satisfied that the party is merely abusing the Courts authority to 
issue process, 


It is not for the Court to decide whether the party applying for commission 
will be benefitted or not by the evidence that may be given on commission ; this, 
is a matter entirely for the party who applies for commission. 


The word “may” in O. 26 rr. 1 and 4 means “is given authority to.” The 
Court has no discretion to refuse a commission in cases falling under those rules. 


15 W. R. 447, 21 M: L. J. 889 followed. 
20 W. R. 253, 16 I. C, 750, 19 I. C .643, 23 I. C. 522 referred to. 


Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the order of the Court of the District Munsif of Mayavaram 
dated 22nd February, 1922 in I. A. No. 67 of 1922 in Q. S. 
No. 278 of 1921. 

K. Sankara Sastri for UTOA 
A. Krishnaswami Aiyar and C. A. Seshagiri Sastri for- 
respondents. 

K. Sankara Sastri for the petitioner. 

It is admitted that the witnesses are beyond 200 miles 
from the Court house. In sucha case the Court has no discre- 


- 





*C R. P. No. 308 of 1922. 30th November, 1922. 
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tion tó refuse commission. 15 W. R. 447 and 21 M. L. J. 
889. Itis the statutory right of the party applying for a com- 
mission to have it ordered when the witness is more than 200 
miles from the Court house and cannot be compelled to attend 
to give evidence under O. 16 R. 19 of the Code. “May” 
in O. 26 R. 4 does not indicate discretion to order a commission. 
On the other hand it has the effect of “shall”. See 14 M. L. 
T. 96 per Sadasiva Iyer J. The-same word is used in O. 26 
R. 1 and unless it means “shall ” the party applying for a com- 
mission can derive no advantage. The High Court has power. 
to interfere in Revision in matters of commission. 28 M. 28. 
The High Court will interfere in revision against interlocutory 
orders 29 M. L. J. 53. 

C. A. Seshagiri Sastri, for the respondents. 

The power of the Court to issue commission is a matter 
in the discretion of the Court havin gregard to a'number of 
circumstances as pointed out in 16 I. C. 750, 19 I. C. 643, 
and 23 I. C. 522. It is well settled that a commission to examine 
witnesses will not be granted unless the Court is satisfied of the 
essentials which are collected under O. 37 R. 5 of the English 
Rules of Supreme Court in the Annual Practice 1922. That 
the issue of a commission is a matter of discretion is established 
in 21 Q. B. D. 178 and 1894 1. Ch. 38. These rules have 
been followed in this country in 16 I. C. 750 and 19 I. C. 643. 
It was held in 20 W. R. 253 that mere distance is not a ground 
on: which a commission should issue. It was also pointed out 
there that if the witness is a dependent of the party applying 
for commission, commission should not issue. In this case 
one of the witnesses is the father of the party applying for com- 
mission. The affidavit in the lower Court does not state on 
what issues the witnesses are going to give evidence. That 
has always been considered necessary. Even under O. 26. 
R. 1 it is a matter within the discretion of the Court to issue 
commission or not ; but it is unnecessary to go so far in this 
case as it may be construed as merely giving the Court a discre- 
tion to the Court to decide whether the witnesses falling under 
O. 26, r. 1 should be examined merely by means of interroga- 
tories or by questions vive voce.. In 14 M. L. T. 96, the other 
learned Judge Sundara Aiyar f held that “ may” only import- 
ed discretion. 
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If the issue of the commission is thus a matter of discre- 
tion the High Court will not interfere against an order granting 
or refusing commission in revision under S. 115 of the Civil 
Procedure Code. 23 I.C. 522 ando M. 256. 28 M. 28 wasa 
case where by reason of abuse of process of Court, the Court 
was of opinion that no process should issue to the Defendant 
but as he consented to being examined on commission it was 
ordered. It was not a case falling under O. 26 R. 4. 15 W. 
R. 447 and 21 M. L. J. 889 were cases of interference in 
appeal from decrees and are no guides in the case of a Revision. 


The Court delivered the following 


JUDGMENT :__In this case the lower Court refused 
to issue a Commission for the examination of two of the peti- 
tioner’s witnesses, who live more than 200 miles from the 
Court-house, and cannot therefore be compelled to attend by 
ordinary process. 


The petitioner contends that, as a matter of law, the Court 
was bound to issue a Commission. The respondent contends 
that it was entirely a-matter for the discretion of the Court. 


The point is one on which réported authorities speak with an 
uncertain voice. 


The practice in English Courts undoubtedly is that it is a 
matter of-judicial discretion for the trying Court to issue a 
commission, and the Calcutta High Court has usually inter- 
preted the pertinent sections of the old and the present Civil 
Procedure Codes in that sense : vide cases reported in Amrith 
Nath Jha v. Dhunput Singh Bahadur (1), Adamji Khadi 
Bhai v. Issuf Ahmed Mulla (2), and A. E. Saleji v. Ahmed 
Munsaji Salaji (3) ; though in the 20 W. R. case, it was held 
that, ordinarily, where the witness is a stranger residing beyond 
the limit fixed by law for the service of direct process, and is 
not a person under the control of the party applying for the 
commission, such a commission should issue. The Calcutta 
case in Huree Bass Bysack v. M eer Mdzzum Hossein (4) 


may be read as laying down that a party has a legal right to 
have a commission ‘issued. 


—— 


r, (1873). 20 W. R. 253. i 2. (1912) 16 I. C. 750. 
3. (1913) 19 I. C. 643. 4. (1871) 15 W. R. 447. 
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In the Madras High Court, a single Judge in Chinnu v. 
Sambandha Moorthi (5) held that the matter is one of judi- 
cial discretion, while a’ Bench in Sitaramma v. Subraya (6) 
held that it was a matter of statutory right. From the argu- 
ments in the latter case it clearly appears that the issue argued 
was whether a'party had a statutory right to a commission or 
whether the Court had discretion to refuse it, and the Court 
held that the former view was correct. In Veerabadran 
Ghetiy v. Nataraja Desikar (7) though the matter of the 
issue of a commission to a witness more than 200 miles from 
the Court house did not arise, it was held that the Court had 
power to refuse direct procees in its inherent power to prevent 
abuse of its process. 

The balance of authority is in favour of the view that, 
(1) ordinarily, in the case of a witness not under the control 
of the party asking for the commission, who resides beyond 
the limit fixed under O. 16, R. 19 (b) C. P. C. a commission 
should issue as a matter of right, unless the Court is satisfied 
that a party is merely abusing its authority to issue process, and 
(2) that it is not for the Court to decide whether the party will 
be benefited thereby or not ; that is a matter entirely for the 
party. 

In the present case, the two witnesses for whom a com- 
mission was asked are pleaders residing at Salem, more than 
200 miles from the Court house, one being the father of the 
petitioner. Neither is under his control. The lower Court 
has given no definite ground for refusing a commission, and 
certainly it does not say that the petitioner was attempting to 
abuse its power of issuing process. Tam satisfied, that, even 
if the matter of the issue of the commission was one within its 
judicial discreation and not a matter of statutory right, it has 
not exercised that discretion judicially. 

Some useful guidance may be gained from a compari- 
son of the language of O. 26, R. 4, C. P. C. with that of R. I 
In R. 1 the word “ may” must mean “ is given authority to”. 
I am not prepared to accept the respondent’s suggestion that 
the word “ may ” is explained by, and refers to, no more than 
the alternative method prescribed of proceeding either by 
eS aa tee 


5. (1914) 23 I. C. 522. 6, (rgrr) 21 M. L. J. 889. 
7. (1904) I-L. R. 28 Mad. 28. 
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Jagannatha “ interrogatories or otherwise.” I think that R. 1 clearly. 
-  g, means that, in the case of persons who, owing to illness etc., 
Saralhambal are unable to attend the Court, the Court cannot refuse to issue 

~~ "" a commission. If that is not the meaning of the rule, then it 
is useless. And if the word “ may” implies so much in R. 1, 
‘t is reasonable to conclude that in R. 4, where the same phrase 
is used, it has the same meaning : that is the Court must, when 
moved, issue a commission. 

My view therefore is that the law directs the Court to 
issue a commission in a case like the present unless it is satished, 
for reasons to be stated, that the request for the commission is 
an abuse of its process, and that the lower Court has therefore 
acted contrary to law. Ina case where the'lower Court has 
not obeyed the law. I think it is clearly the duty of this Court 
to interfere, even in interlocutory proceedings, rather than per- 
mit a trial to go on on an illegal course, which must entail un- 
necessary expenses to the parties and useless waste of time. 

I therefore set aside the lower Court's order and direct 
it to issue the commission prayed for by the petitioner ; but 
before issuing the commission it should decide whether, the 
third defendant, the contesting respondent of this petition, is 
a necessary party to the suit. The petitioner will get his costs 
in this petition in any event from 3rd defendant. 


C. A. S. a Petition allowed. 
In THE High COURT oF JUDICATURE AT MADRAS. 


Present: MR. Justice PHILLIPS, AND MR. JUSTICE 
DEVADOSS. 
D. Subramania Atyar Ae Appellant*® (Plaintiff) 


Versus. 


Chokkalinga Mudaliar and others ... Respondents (De- 
_ fendants 1 and 3 to 5). 


Nogotiable Instruments Act Ss. 8, 9 and 78—Prohibitory order against 
payee of a promissory note not to receive money or to deal with the note- 

v. whether valid attachment of the note Civil Procedure Code, S. 64 W hether 
Chokkalinga applicable—Indorseee with notice from such payee, whether holder or holder 
Mudaliar in due course. 

Where there is a prohibitory order of Court against a payee of a promissory 
note not to deal with the note or to receive money under it, an indorsee from 
him ‘with knowledge of this disability is not a holder in due course under S. 9 
óf the Negotiable Instruments Act, 
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The title of a holder of a pronote who is unable to deal with the note or 
to receive money under it, is to that extent defective ; and an indorsee from him 
who is aware of his disability, has a sufficient cause to believe that a defect 
existed in his title and is therefore not a holder in due course. 


Such an indorsee is not even a holder of the promissory note, for the indorse- 
ment under which he derived title was an invalid indorsement, as the maker 
after he was restrained from receiving the amount from the maker or from 
adjusting the note in any way, cannot transfer any better title to his indorsee. 


A prohibitory restraining the payee of a promissory note not to receive 
the money under it has not the effect of an attachment of the note ; such an 
attachment is invalid and consequently S. 64 of the Civil Procedure Code is not 
applicable. l 


Second Appeals against the decrees of the District Court 
of East Tanjore at Negapatam in A. S. Nos. 18 and 17 of 
1921, respectively preferred against the decrees of the Court 
of the Third Temporary Subordinate Judge of Tanjore at 
Mayavaram in O. S. Nos. ço and 49 of 1919. 

T. M. Krishnaswami Aiyar for appellant. 

A. Srirangachari for 2 to 4 respondents. 

A.V. Visvanatha Sastri for 1st respondent. 


The Court delivered the following 


JUDGMENTS :— Phillips, J. The facts of this case are as 
tollows : One Chokalinga Mudali (called the first defendant) 
received a sum of Rs. 3,000 from one Kumaraswami Pillai. 
The latter died on the 29th June, 1917. The first defendant 
executed a promissory note for the Rs. 3,000 to Kumaraswam} 
Pillai’s son Sadasiva Pillai. There were many creditors of 
_Sddasiva Pillai and suits were brought against him and several 
orders were passed in respect of this promissory note. Subra- 
mania Ayyar (called the plaintiff) is the receiver in one of 
those suits in which a decree was obtained against Sadasivam. 
In that suit an order was passed on the 31st July, 1917 attach- 
ing this promissory note. On the 2oth August, 1917, a similar 
attachment was taken out by Kuppuswami Ayyangar (called 
the second defendant). There were various other attach- 
ments also, and, on the 18th March, 1918, the promissory 
note was endorsed by Sadasivam to Kuppuswami Ayyangar. 
The plaintiff now brings the suit to recover Rs. 3,000 from the 
maker of the note, and Kuppuswami Ayyangar, the second 
defendant in that suit has also filed a suit to recover the amount 
due under the promissory note. The lower Courts have 
found that there was no valid attachment of the promissory 
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note and that the second defendant is a holder in due course 
and have consequently decreed the second defendant’s suit and 
dismissed the plaintiff’s suit. The plaintif therefore appeals 
in both cases. 


Under O. 21, r. 51, the method of attaching a promissory 
note is by actual seizure and by bringing it into Court. Admit- 
tedly this has not been done with reference to the promissory 
note executed by the first defendant. The orders that were 
passed and said to be orders of attachment but are really prohi- 
bitory orders that were addressed to Sadasivam Pillai and the 
first defendant forbidding them to receive or pay respectively, 
the amount due under the note. It does not appear from one 
execution petition of the 7th October, 1917 that an attempt was 
made to seize the note but it could not be found and an attach- 
ment was not effected. 


It is now contended in appeal firstly, that the attachment 
was a valid attachment and that, therefore, the endorsement 
iñ favour of the second defendant was invalid and under S. 64 
of the Civil Procedure Code is void as against the plaintift’s 
claim ; and secondly that, even if the attachment is not a 
valid attachment, the second defendant has abused the process 
of the Court by getting an endorsement of the note after he had 
obtained the orders of the Court prohibiting the parties to the 
note from taking action thereon. As regards the first ground 
it is said that, although there was no attachment in the form 
prescribed for attachment of negotiable instruments, the prohi- 
bitory orders must be deemed to be attachment of the original 
book debt which has not been discharged by the promissory note 
The. exéctition of a promissory note in satisfaction of a debt 
does not necessarily mean that the original debt is extinguished 
but the note may operate as a substitute for that debt and the 
original debt is kept in abeyance pending the discharge or other- 
wise of the promissory note. Ít is, however, certainly open 


“to parties to treat the original debt as discharged and substi- 


tute therefor the obligation under the promissory note, and, in 
this case, we have the finding of both the lower Courts that the 
book debt of Rs. 3,000 was discharged by the execution of the 
promissory note. This finding is based on the intention of 
the parties and consequently I do not think it is open to this 
Court in Second Appeal to interfere with that finding. We 
must take it therefore that the book debt had been discharged 
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on the date of the prohibitory order, and consequently the pro- 


cedure prescribed for the attachment of debts not secured by . 


negotiable instruments is inapplicable to the present case. It 
is therefore quite clear that the attachment of the promissory 
note was not a valid attachment. 

One of the most important questions to be considered in 
deciding whether an attachment is valid or not is whether the 
order has been communicated to all parties concerned so as to 
make it effective. ` If a promissory note is left in the hands 
of a party and there is merely a prohibitory order telling him 
not to receive the money due thereunder, it is always possible 
that he may negotiate the instrument or, in the case of a note 
payable to bearer, he may hand it on to a third party, who 
would be quite unaware that there was any order of Court 
restricting dealings with the note. Unless, therefore, the 


actual note is seized there is always a danger that third parties 


may bona fide become possessed of it, and, if the prohibitory 
order were held to be a valid attachment, they would be pre- 
judiced by such an order of which they were unaware. I 
therefore agree with the lower Courts that the attachment 
was invalid, and consequently S. 64 of the Civil Procedure Code 
isi not applicable. 

I next have to consider the question whether the second 
defendant has abused the process of the Court. The order 
obtained by him, Ex. II, was an order prohibiting Sadasivam 
from receiving any amount on account of the promissory note 
from the first defendant and an order prohibiting the first defen- 
dant from paying any -amount under the note. Most of the 


prohibitory orders were in similar terms but it does appear. 


that one'of them Ex. HI (c) prohibited Sadasivam . Pillai 
from receiving any amount on account of the promissory note 
or from adjusting that promissory note in any other way. The 
second defendant died during the pendency of the proceedings, 


but Sadasivam was examined and he admits that the second: 


defendant was a friend of his and that he was probably aware 

of these prohibitory orders. T'think we may take it that the 

second defendant was undoubtedly aware of the many orders 

which had been passed against Sadasivam and realised the risk 

he was taking in dealing with this promissory note. He him- 

self obtained an order of Court prohibiting the first defendant 
R—27 
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from paying ‘the amount and Sadasivam from receiving the 
amount, and having obtained this order and knowing that many 
similar orders had also been obtained, he went to Sadasivam 
and obtained an endorsement from him in contravention of the 
letter Ex. Il and of the spirit of the other prohibitory orders. 
It . seems to me that this action on his part was fraudulent, 
being designed to secure himself and to defeat the claims of 
the other creditors, who had obtained prohibitory orders. 


It is suggested that he did not actually disobey the order 
of Court or induce Sadasivam to disobey it, but assuming that 
he was aware of Ex. II (c) that argument is certainly in- 
correct ; and, even as regards the other orders it is clear that 
he intended to obtain the money from the first defendant not- 
withstanding the order prohibiting the payment. Tam there- 
fore inclined to hold that the whole of this transaction of en- 
dorsement is vitiated by fraud and that 2nd_ defendant's 
claim being based on his fraud, should not be allowed, but in 
the view I take of the next ground of appeal it is unnecessary to 
finally decide the case on this point. | 


There is yet another point which has been taken in appeal 
and that is that the second defendant was not a holder in due 
course as found by the lower Courts, and this I think is a 
valid objection. Under S. 9 of the Negotiable Instruments 
Act a holder in due course means the payee or indorsee thereof 
(namely the promissory note) if payable to order before 
the amount mentioned in it became payable, and without having 
sufficient cause to believe that any defect existed in the title of 
the person from whom he derived his title. In this case the 
title to the note still remained in Sadasivam after the prohibi- 
tory order, but he was unable to deal with the note or to re- 
ceive money under it and to that extent his title was defective, 
for I do not think it can be said that, when a person is under 
a disability with respect to his property his title thereto is 
without defect, as is argued for the respondents. The 
second defendant was aware of this disability and therefore 
he had sufhcient cause to believe that a defect existed. He 
is not therefore a holder in due course. | 


It is then argued that, although he is not a holder in due 
course, he is yet the holder of the note and that, under S. 78 
of the Negotiable Instruments Act, payment of the amount due 
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on a prémissory note must, in order to discharge the maker 
or the acceptor, be made to the holder of the instrument. 
A holder of the promissory note means any person entitled 
in his own name to the possession thereof and to receive 
or recover the amount due thereon from the parties thereto. 
At the time the second defendant became the actual possessor 
of the note, Sadasivam was restrained from receiving the 
amount from the maker and also from adjusting the note in 
in any way. He cannot transfer any better title to the second 
defendant. The endorsement. is invalid for the purpose of 
making the second defendant a holder in due course and I do 
not think that it can then be treated as being sufficient to 
make the second defendant a holder, for it is an invalid en- 
dorsement. 

Apart from that endorsement the second defendant is not 
entitled in his own name to the possession of the note nor to 
receive or to recover the amount due thereon. If he is neither 
the holder nor the holder in due course within the meaning 
of the act, it follows that he has no right to recover the amount 
of*the note from the first defendant . 

On the other hand the plaintiff is entitled to recover the 
mount from the first defendant as garnishee and therefore 
these appeals must be allowed and the plaintiff’s suit decreed 
with ‘costs throughout and the second defendant's suit similarly 
disnissed. The first deefndant is in no way liable for‘ these 
proceedings and his costs in each case must be paid by the 
unsuccessful party. 

Devadoss J. :_} agree. ee 3 


C. A. S. l Appeals allowed. 
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“In THE Hic COURT. or JUDICATURE aT MADRAS. 
“PRESENT :__SIR-WALTER Satis ScHwaBeE K.C. CHIEF 
JUsTICE, AND Mr. Justice WALLACE. 
Kottal Kunhalikutty Haji Karnavan 


and Manager of his Putravakasa A pellant* 
Tavazhi tarward | (ist Defendant). 
| | Versus. 
Malikkaravida Kottal Kunhamayan 

L R. of sth Plaintiff | Respondents (Plaintiffs 1 to 


4 and 6 to 10 and defend- 
ants 2 to 54). 


Malabar Law—Tarwad—Junior members—Separate maintenance—Right to— 
Rate of maintenance—Considerations determining rate—Form of decree for 
maintenance. r 


~ 


` 


. The junior members of a Malabar tarwad are entitled to receive maintenance 
out of the tarwad house when there is no room for them in that house, and if 
the karnavan makes an insufficient allowance, they are entitled to apply to the 
Court to determine what allowance is sufħcient, having regard to the circumstances 
of the family. ` In considering the rate of maintenance the general principle is 
this: Prima facie the junior members living out of the tarwad house should be 
treated equally, but the circumstances of each particular member can be taken 
into consideration, and it is for the karnavan to judge how much each particular 
member should get.’ He may take into consideration, for example, the health, 
the need for education, and the earning capacity of individual members, Grants 
made by previous karnavans to junior members including the present karnavan 
(when’he was a junior member) may also be taken into consideration. What 
is. reasonable maintenance is a question of fact and a Court would not lightly 
interfere with the decision of a karnavan as regards the rate of maintenance 
allowable -to junior members. 

. Form of decree for maintenance in favour of the junior members of a 
tarwad against the karnavan pointed out. 


Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Tellicherry in A. S. No. 19 of 1919 prefer- 
red against the decree of the Court of the District Munsif of 
Kuthuparamba:in O. S. No. 285 of 1916. 

C. Madhavan Nair for appellant. : 

K. P. M. Menon, C. V. Ananthakrishna Iyer, T.S. Visva- 
hatha Iyer, P. R. Narayana Iyer and V. P. Karunakara Nam- 
biar for respondents. | 

The Court delivered the following 

JUDGMENTS :— The Chief Justice. In this case the Dis- 
trict Munsif and the lower appellate Court have awarded to 
the plaintiffs maintenance, the lower appellate Court at rather 
a higher rate than the District Mursif. The plaintiffs are the 
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junior members of a tarwad. The ist defendant is the Kar- 
navan of the tarwad: The 2nd defendant is the next to him 
for that position. The decree has been made for arrears of 
maintenance, at the rate which has been found by the Subordi- 
nate Judge to be the proper rate, personally against the Karna- 
van in the following terms : “ that the Ist defendant personally 
and as Karnavan of his tarwad do pay........- ” This form 
of decree does not seem to me to be right. I see no reason 
for a personal decree against the Karnavan which would involve 
the right of the junior members of this tarwad to arrest him if 
he did not pay forthwith, although it may be he may have 
none of the property in his hands available for immediate pay- 
ment. We have had several decrees, which have come be- 
fore this Court, looked up and I have found none in which that 
form of decree has been used. In No. 1036 of 1918 on 
Second Apepal from the South Malabar District, the form of 
decree approved by this Court was ‘‘ that this Court doth order 
and decree that the 1st defendant, as karnavan and manager of 
his tarwad and from the income of the tarwad properties and 
also frorn the properties of the tarwad, do pay the plaintifi 
Rs. 216 for his maintenance due for the past three years. In 
No. 48 of 1916 on appeal from the same district, the decree 
approved by this Court was “that the plaintiffs do recover from 
their and the defendants’ tarwad Rs. 1,136 being the amount 
of maintenance due for the plaint period, that is 6 years.” On 
the whole, I think the former of those two forms, namely, that 
approved in Second Appeal No. 1036 of. 1918 is the better 
form, and the decree of the lower-appellate Court in this case 
must be amended by being made to conform with that form. 


It is then argued that the amount of maintenance allowed 
in this case is wrong, because the lower appellate Court has not 
applied the right principle in arriving at the proper figure and 
has allowed too much, and it is argued on the other side that 
too little has been allowed. Now, the law seems to be this as 
stated by Turner, C. J. and Kindersley, J. in an apparently 
unreported case of the Madras High Court, the judgment in 
which is set out clearly in Moore’s Malabar Law and Custom, 
at page 132: “ The members of the tarwad are entitled to 
receive maintenance out of the tarwad house, when there is no 
room for them in that house, and, if the karnavan makes an in- 
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sufhcient allowance, the anandravans are entitled to apply to 
the Court to determine what allowance is sufficient, having re- 
gard to the circumstances of the family.” The circumstances 
which may- be taken into consideration on such discussion be- 
fore the Court are dealt with in the case of Thayan Kunji 
Ama v. Shangunni Valia Kymal (1). The general principle 
is this : prima facie the junior members living out ofthe tarwad 
house should be treated equally but the circumstances of each 
particular one can be taken into consideration and it is for the 
karnavan to judge how much each particular one should get. 
He may take into consideration no doubt things like the health 
of a particular child or the education of a particularly intelli- 
gent child or a child with small intelligence.; he can take into 
account the earning capacity of a junior member ; apparently 
it has been laid down that he can also take into account the fact 
that a particular person has himself made a rich marriage ; 
and there are many other things which the karnavan in exer- 
cising his discretion as, so to speak, the father of this family, 
can take into consideration. To some extent all these are 
things which can be controlled by the Court ; if a junior mem- 
ber is aggrieved, he can come to the Court and apply for main 
tenance and ask the Court to say what allowance. is sufhcierit. 
I think it is enough to say that, on any such application to the 
Court, very great weight indeed ‘should be given to the decision 
of the karnavan, and his decision in such a matter would not be 
lightly interfered with. In this case it is proved that certain ` 
members of the tarwad and, in particular the 2nd defendant, 
have had provisions made for them by way of maintenance not 
by the present karnavan but by his predecessors, he having been 
karnavan only for a short period ; and both the District Mun- 
sif and the Subordinate Judge have, to a great extent, in arriv- 
ing at what they considered to be a proper maintenance for 
these plaintiffs, eliminated the individual arrangements which 
had been made by those previous karnavans in regard to the 
ond defendant and other members of the tarwad. But they 
have both, in arriving at what they think the right amount, 
taken the generality of those members. so provided for and 
said that that on an average works out at so much; and I 
think, quite properly the Subordinate Judge took that into 

















+ - m . a " P 





{i (1881) T. L. R. 5 Mad. 71. 


PART VI. | THE MADRAS LAW JOURNAL REPORTS. 215 


consideration as a guide provided by past karnavans as to what 
was the sort of maintenance this tarwad was capable of paying 
to its minor members. I do not find that he did anything 
more than look at it as‘a guide. Itis also true that, in making 
that calculation for that purpose, he eliminated from consider- 
ation the amount which was going to the.2nd defendant. He 
does not seem to have had before him anything about the 2nd 
defendant to show why he got a considerably larger amount 
than other members. I do not see any reason for saying that 
the figure arrived at is wrong, and certainly I find no reason 
for saying that it is wrong in law. What was the reasonable 
maintenance is a question of fact and on the facts before the 
Courts, the figure was.arrived at. I cannot find any reason 
to say that there was any error in law in arriving at that figure. 
| think it right to say something further. In this case a dis- 
cussion took place in both the Courts below as to whether some 
property which the karnavan had got for his own maintenance 
before he became karnavan was to be taken into consideration, 
or whether the amount that he was getting and wanted as kar- 
nayan should be taken into consideration. In my judgment, 
he‘is, in respect of property which he is using for his own main- 
tenance, in the same position as other members of this tarwad 
who have got similar property made available for their mainte- 
nance. In arriving at the amount of maintenance that 
should be paid, the income is, of course, to be considered and 
as against the income the proper expenditure to be met by the 
karnavan for managing this tarwad is to be taken into consider- 
ation. But the property that the karnavan is in enjoyment of 
himself under some arrangement by a previous karnavan is 
merely useful as a guide in the same way as the properties in 
the possession of other members of the tarwad are useful as 
a guide in arriving at a reasonable amount. But all those 
grants, the grant to the present karnavan, the grant to the 2nd 
defendant and the grant to the other members of property for 
their maintenance are subject to revision by the karnavan in 
a proper case. It has been laid down, and I think rightly 


laid down, that that revision can only take place if he proposes 
to substitute for the maintenance provided in this way some 
other proper maintenance. . How this decree is to be met, how 
the maintenance of those minor members for the future is to 
be paid is a matter for the karnavan to decide, and he can, if 
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he’ thinks right, look into the position of every member of the 
tarwad ; and he would be perfectly justified in saying that one 
member was getting too much and another member was getting 
too little and he could alter and re-adjust the incidence of the 
burden of the expenditure of this tarwad. I need hardly add 
that he must, in exercising any such powers, act honestly, and 
in the general interest of the tarwad and not of course in his 
own personal interest as opposed to the general interest. 

I think that disposes of everything in this case and this 
appeal must be allowed to the extent of varying the order in 
the way suggested by me. 

My brother points out to me that it may be too general 
a statement to say that a personal decree against the karnavan 
can never be given. I can conceive cases where it would be 
right that there should be a personal decree. All I meant to 
convey is that the ordinary decree in the first instance in the 
absence of special circumstances, should be a decree in the form 


_ suggested by me. 


As regards costs, on the whole, I think that Respondents 
1 to 9 must have their costs against the tarwad. The memo- 
randum of objections of respondents 1 to 8 is dismissed with 
costs of the appellant and the memorandum of objections of 
the roth respondent is dismissed with costs. 

Wallace, J.\ agree and have nothing to add. 


A V.V s A ppeal allowed and Decree modified. 
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In*rHe Hic Court or JUDICATURE AT MADRAS. 


PRESENT. SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice, Mr. Justice Courrs-TROTTER AND MR. JUSTICE 
KUMARASWAMI SASTRI. 


B. Raja Rajeswara Sethupathi alias 
Muthu Ramalinga Sethupathi 
Avergal, Raja of Ramnad Petitioner in both* (Respon- 
dent in both L. P. Appeals 
Nos. 21 and 22 of 1920 on 
the file of the High Court). 


Tiruneelakantam. Servai ... Respondent in C. M. P. 
| No. 1740 of 1922 (Appel- 
lant in L. P. A. No. 21 of 
1920 on the file of the High 
Court). 


C.. P, C. of 1908, S. 109 (c)—Privy Council—Leave to appeal—Conditions - 


—Point in issue of great importance to appellant but of trifling importance to 
respondent—Leave to appeal in such cases—Costs of appeal to Privy Counctl— 
Condition as to payment of; by appellant to respondent in any event—Imposition 
of—High Court—Jurisdiction. 

S. 109 Ce) of.the Code of Civil Procedure, 1608; contemplates a class of 
cases in which there may be involved questions of public importance, or which 
may be important precedents governing numerous other cases, or, in which, 
while the right in dispute is not exactly measurable in money, it is of great 
public or private importance. i l 

Where the point in issue appears to be of general importance to the appel- 
, lant but not of sufficient importance to the proposed respondent to warrant the 
High Court in putting him to the expense of an appeal to the highest tribunal, 
the High Court’ must refuse leave to appeal to His Majesty in Council. 

The High Court has no power, in granting leave to appeal, to impose a 
condition that the appellant should, in any event, pay all the costs of the other 
party . 

Petitions praying that in the circumstances ed therein 
and inthe afhdavitin C. M. P. No. 1740 of 1922 the 
High Court will be pleased to grant a certificate enabling the 
petitioner herein to appeal to His Majesty in Council against 
the judgment of the High Court in L. P. Appeals Nos. 21 and 
22 of 1920 preferred against the decrees of the High Court in 
Appeal No. 159 of 1919 and in Appeal No. 315 of 1919 
respectively preferred against the decrees of the Court of the 





*C. M. P. Nos. 1740 and 1741 of 1922. ~. Sth November, 1922. i 
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Subordinate Judge of Ramnad at Madura in O .S. Nos. 24 and 
59 of 1917 respectively. 

3. Soundararaja Aiyangar and P. S. Chandrasekhara Iyer 
for 4. Krishnaswami Iyer, Vakils for the petitioner. 

C. V. Ananthakrishua Aiyar, Vakil for the respondent. 

The Court delivered the following 

JUDGMENTS :__The Chief Justice.__These are two ap- 
plications for leave to appeal to His Majesty in Council against 
the decisions of this Court constituted as at present. The 
actual pecuniary amounts involved in the two appeals are 
Rs. 400 and Rs. 600 respectively. Under Ss.109 and 110 of 
the Code of Civil Procedure of 1908 leave to appeal has to be 
granted where the amount or the value of the subject matter 
of the suit is Rs. 10,000 or upwards and the amount or value 
of the: subject matter in dispute on appeal to His Majesty in 
Council is the same sum or upwards or property of like amount 
or value is involved directly or indirectly, provided where the 
decree affirms the decision of the Court immediately below 
some substantial question of law is involved. In this case by 
reason of the value of the subject matter, the above provisions 
do not apply. There is, however, further a power under 
S. 109 (c) of the Code of Civil Procedure in this Court to give 
leave to appeal by certifying that the case is a fit one for appeal 
to His Majesty in Council. What is contemplated is a class 
of cases in which there may be involved questions of public 
Importance, or which may be important precedents governing 
numerous other cases or in which, while the right in dispute is 
not exactly measurable in money, it is of great public or private 
importance. See Banarst Parshad v. Kashi Krishna 
Narain (1), Hirjibhai v. Jamshedji (2) and In re Khan 
Chinna (3). We are informed that there are many 
other persons in the Zamindari in question holding under 
the Zamindar whose rights are governed by documents 
in the same or similar terms to those construed by 
the Courts in these cases. The result of these decisions is 
that the plaintiff Zamindar cannot recover the arrears for the 
last few years alleged to be due to him in respect of certain 


Swatantrams. According to our Judgment, there are other 
means open to the plaintiff to recover such-payments or their 


CE A SS 


1. (1900) I. L. R. 23 All. 227 at 231; L, R 28 LA. 11. 
2. (1913) 15 Bom L. R. 1021. 
3. (1921) EB, W. Notes 353. 
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equivalent for the future. The plaintiff contends: that this is 
a case of great public or private importance because, if our 
decision is wrong, he would be entitled to recover from many 
persons for the past amounts aggregating to a large sum. It 
is obviously unjust that the defendants in these two cases should 
be put to the expense of fighting this matter in the Privy Coun- 
cil so that, if our judgment is wrong, the plaintiff may recover 
these small amounts from them, and thereafter in the aggregate 
a large amount from other persons. > In a similar case on ap- 
plication for special leave to appeal made to their Lordships of 
the Privy Council a condition has been imposed upon the appel- 
lant that, whatever be the result of the appeal, he should pay 
the costs of the other party as between solicitor and client. 
See Spooner v. Juddow (4), Inre Sibnarain Ghose (5) and 
Indian Irrigation Trust Board of Natal v. Govindaswami (6). 
I think that this is a proper case for such an order if it is a 
matter upon whichI am entitled to express an opinion. 
The question has been raised before us whether we 
have power to impose such a condition. In Clarke 
v. Brajendra ~Kissore Rai Chowdhuri (7), Jenkins, C. J. 
and Casperz, J. held that no such power existed in 
the Indian Courts but was confined to the 
Privy Council. The result of such a-finding is curious. Ac- 
cording to the direction of the Privy Council in Moti Chand v. 
Ganga Pershad(8) quoted in the judgment in Clarke v. Brajen- 
dra Kissore Rai Chowdhuri (7) in all cases where leave to 
appeal is desired although the subject matter is under 
Rs. 10,000 such applications must in the first instance, be made 
to the Indian Court as that Court, if it thinks that it is a case 
fit for appeal to His Majesty in Council can certify to that effect 
under S. 109 (c). What is the duty of the-Court if it thinks 
that the case is a fit one for consideration by His Majsety in 
Council but that it would not be right to call upon one party 
whose financial interest in the matter is small to incur the risk 
of the costs of the appeal ? Assuming the decision in Clarke 
v. Brajendra Kishore (7) is right and in my Judgment in view 
of the fact that that case went before the Privy Council and 





4. (1848-1850) 4 M. I. A. 353eat 360-361. 7. (1909) 13 C. W. N. 1127. 


5. (1853) 5 M. I. A. 322 at 325. 8. (1901) L. R. 29 I. A. 40. 
6. (1921) I A. C. 433 at 438. 
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gb ‘special leave to appeal was granted and it was not then suggest- * 
'Sethupathi Ed that the Calcutta High Court could have itself imposed any 
adii condition, it is not possible for this Court to hold otherwise, the 
ae only course open to us is to refuse leave and to leave the appel- 
—_ lant, if so advised to apply to the Privy Council for special 
Schwan leave. 
ae . . During the hearing of these applications we asked the ap- 
pellant whether he would be prepared to agree to a condition 
that he should be liable for the costs of the defendants as be- 
ween solicitor and client in any event. This by his counsel he 
definitely refused. It is possible that it would not have been 
right for us to give leave with such a condition even if agreed 
to, as if the decision Clarke v. Brajendra Kissore (7) is correct 
it might.be said that to hold so would be usurping a power re- 
served -to the Privy. Council. I venture to express the hope 
that some day this matter will be discussed in the Privy Council 
and that a definite pronouncement may be made on the subject. 
But meanwhile, I think in such cases the only safe course is to 
refuse leave stating,- if it be the case, that the point in issue 
appears to be one of general importance but not of sufficient 
importance to the proposed respondent to warrant this Court 
in putting him to the expense of an appeal to the highest tri- 
bunal. | 
These applications must accordingly be dismissed with 
costs. 
„Coutts S: C outts Trotter, J.— These cases have given me very 
i great diffculty ; and I do not know now whether I have re- 


solved that diffculty aright ; but I desire to formulate it in 
my own words as it presents itself to my mind. 

© We can only grant leave to.appeal if at all under 
S. 109 (c) of the Code of Civil Procedure, because the amounts 
at stake in the cases are in themselves small. But the Zamin- 
dar who wishes to appeal, asserts that the cases will govern a 
very great number of other cases, in which he seeks to recover 
Swathanthrams from other ryots, and that therefore it is for 
him “.a matter of great private importance, ” to quote the 
language of. the leading case. The reply of the ryots is that 
to them individually it is a matter of a few hundred rupees, and 














J (1909) 13 C. W. N. 1127. 
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that- they could not possibly afford to contest such an appeal. 
Obviously, the most satisfactory order would be to allow the 
Zamindar to appeal and get. his: prinéiple settled for him on 
terms of paying all the other-side’s costs in.any event ; but 
it is said that this Court has no:power.to make such an order. 
After a careful consideration of the section and the cases re- 
ferred to I have come to the conclusion that this contention 
‘is well founded. We have in a sense a discretion as to grant- 
ing leave to appeal’; but it is strictly circumscribed by ‘the 
section. I do not think that we can impose a condition as to 
costs unless it is to be found in so many words in the Code ; it 
would be inmy opinion an invasion and usurpation of the 
powers of the Privy Council to do so, and an unwarranted 
‘attempt to fetter their Lordship’s discretion as to costs. 
This being the position, what is our duty ? To grant leave 
because the matter is of great importance to the one party, or 


to refuse it because it is of trifling importance to the other ? 


If we take the former view, the respondent will probably 
either pay at once or at any rate fail to appear to argue the 
case ; and the ryots of this country have not for the most part 
‘reached the stage of realizing that they could advantageously 
combine to fight a test case.» I think on the whole that it 1s 
best to regard their Lordships of the Judicial Committee when 
they speak of “ private importance ” as meaning private im- 
portance to both parties to the litigation, and not only to one 
of them. I therefore concur in the order proposed that we 
should refuse leave. The Zamindar can apply to their Lord- 
ships for special leave to appeal, when if their Lordships see 
fit, they can impose the terms that we should have desired to 
impose, had we felt ourselves able to do so; or such other 
terms as may commend themselves. 

Kumaraswami Sastri, J.. These are ONA by the 
Rajah of Ramnad for. eae to appeal to the Privy. Council 
against the decision of the majority of the Full Bench. The 
“question turns on the construction of two cowles executed by 
the respondent. The Rajah claimed that he was under the 
cowles entitled to recover from the respondent the Manibha 
Swatantrams paid by the ryots to the respondents. “The ap- 
peals by the Rajah first came on before Wallis, C. J: and Sada- 
siva Aiyar, J. who differed. In consequence of this difference 
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the above Letters Patent Appeals were filed. The Chief Jus- 
tice and Coutts Trotter, J. were of opinion that the Zamindar 
was not entitled to the Swatantrams while I agreed with Sada- 
siva Aiyar, J. that he was entitled. l 

The present applications are for leave to appeal to the 
Privy Council against the decision of the majority of the Full 
Bench. Itis alleged by the Rajah that though the value of the 
Manibha Swatantrams in dispute is only Rs. 409-2-4 and 


‘Rs. 159-3-0 respectively in Letter Patent Appeals Nos. 21 and 


22 of 1920, the judgment and decrees of the High Court will 
have far reaching consequences in the Ramnad Zemindary and 
that the judgment which will be binding authority on the 
question of law decided by the Courts will affect . his right 
to collect the Manibha Swatantrams from other ryots and 
would entail on him a loss of Rs. 20,000 a year. It is con- 
tended that the judgment and decree of the High Court involve 
directly and indirectly a sum of over Rs. 10,000. 

As regards the value of the appeal it is clear that so far 
as the petitioner and respondents are concerned it is far below 
Rs. 10,000. Even taking into account the amounts which will 


become payable on the unexpired term of the leases the amount 
will not be over Rs. 4,000 in both the Letters Patent Appeals. 


For the purposes of S. 110 of the Civil Procedure Code, the 
amount or. value of the subject matter of the suit and in appeal 
in the Court of first instance and the appellate Court must be 
Rs. 10,000 or upwards in order to render an appeal under 
Cl. (a) and (b) ot S. 109 competent. 


The question is therefore not what the indirect consequen- 
ces of the decree may be to the petitioner but what the value 
of the subject matter is as between the parties when an appli- 
cation is made for leave on the ground that the pecuniary value 
is over the sum of Rs. 10,000 required by Clauses (2) and (b) 
of S. 110. Iam of opinion that the subject matter of the suits 
and appeals is far below the sum of Rs. 10,000 even if we con- 
solidate the appeals. 

It is argued that even if Cls. (a) and (b) of S. 109 do 
not apply, leave should be granted under Cl. (c) which enables 
the High Court to grant leave in casos not falling under Cls. (a) 
and (b) if the Judges consider that-the case is a fit one for 
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Appeal to His Majesty in Council. It is pointed out that 
special leave has been given in cases where though the amount 
in dispute in individual cases was small leave was granted when 
the question related to tenures or the construction of leases 
and grants which applied to tenants generally. It does not 
however appear that the questions raised affect other Zamin- 
daries in this Presidency. 

There is no doubt that the questions raised in these Letters 
Patent Appeals are of great importance to the Zamindar of 
Ramnad and that he will lose a large sum should the matter 
stand where it is. | This however is not the only consideration. 
We have to view the case from the standpoint of the respon- 
dents who are tenants without means at their disposal to in- 
cur the heavy costs and charges which the granting of leave 
will entail on them. The case is one which while of great 
importance to one party is so far as the other is concerned of 
small pecuniary interest. In fact the respondents state 
that if leave to appeal is granted it would be more profitable 
for them to pay the Manibha Swatantrams disallowed rather 
than incur the expenses involved in defending the appeals to 
the Privy Council. | 

The considerations which ought to weigh with Courts in 
such cases were stated by Lord Langdale while granting leave 
to appeal in Spooner v. Juddow (4) where he.observéed as 
follows : “ The question appears to be of very considerable 
importance ; but you observe the sum at issue is only a sum of 
Rs. 250 and for the purposes of deciding that, you put the res- 
pondent to the expense of this appeal. The question is whe- 
ther this prosecution being by the East India Company, and no 
doubt important to have decided, for the benefit of the whole 
country, the whole expenses of this appeal should not be borne 
by them. However important it may be to establish the law, 
upon a question of this kind it would be very wrong to put the 
party to so great an expense in cases when so small a sum is at 
issue”. Leave to appeal was granted on the appellant under- 
taking to pay all costs charges and expenses which might be in- 
curred on behalf of the respondent as well as the appellants. 


In Beni Ram v. Kundan Lal (9) where the suit was between 


landlord and tenant and the question was whether it 
4- (1848-50) 4 M, I, A. 353. 9. (1898) T. L. R. 2r All. 496. i 
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wasa good ground of defence jn a suit for ejectment that the 


predecessors in tenancies had erected permanent buildings on 
the land without the landlords having interfered to prevent the 
building which was within their knowledge. Special leave 
was granted by Their Lordships of the Privy Council on terms 
that the appellant should be liable to pay the respondents’ costs 
in any event if directed to do so. | 

We asked the petitioner if he will undertake to pay all 
the costs charges and expenses likely to be incurred by the res- 
pondents in any event should leave be granted under S. 109 (c) 
but he declined to be liable and we do not think leave should be 
granted on any other terms. 

We have however no power to impose any terms on the 
petitioner as a condition precedent to granting leave to appeal 
to His Majesty in Council . Ss. 109 and 112 and O. 45 of 
the Civil Procedure Code which deal with appeals to the King 
in Council do not give us any such power. Costs of the appeal 
once leave is granted is a matter entirely within the discretion 
of their Lordships of the Privy Council and except by consent 
of the parties I do not see how we can make any order fettering 
the discretion of their Lordships when they untimately deal 
with the appeal. I do not think S. 151 of the C. P. C. can be 
invoked for the purpose. 

The provisions of the Civil Procedure Code as to costs 
are contained in S. 35 and so far as suits are concerned there 
is no power to direct a plaintiff to pay in advance the costs 
charges and expenses likely to be incurred. O. 41, r. Io 
provides for security of costs in certain cases. S. 107 Cl. 2 
dealing with appeals enacts that the Appellate Court shall sub- 
ject to the provisions of Cl. (1) have the same power and 
perform as nearly as may be the same duties as are conferred 
or imposed by the Code on Courts of Original Jurisdiction in 
respect of suits. Treating the High Court as a Court acting 
in its appellate jurisdiction when granting the certificate under. 
S. 109 Cl. (c), it cannot have any higher powers simply because 
it has to consider whether it should grant the certificate re- 
quired by the section. It is no dobut true that Courts in India 
have power to direct the petitioner, in Divorce cases to pay in 
advance costs charges and expenses likely to be incurred by the 
wife but this power-is given by S. 7 of the Divorce Act which 
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confers’on Indian Courts the same power which Courts for i Raja 
Divorce and Matrimonial cases in England have. As regards — geihupahi 
, l l > 
security for costs R. 7 of O. 45 requires the appellant to give se- gaji 
curity and all that the respondent in appeals 1 is entitled tö is to kantam 
erval, 


require that security be furnished. I can find no case in India 
where the High Court has imposed terms such as_ those ae 
imposed in Spooner v. Juddow (4). The powers of their Lord- Sastri, J, 
ships of the Privy Council to grant special leave are not fetter- 
ed by any enactments and it is ‘therefore open to them to im- 
pose stich terms as they think just and equitable when special 
leave ‘is-granted. In cases when the High Court refused 
leave on the ground that it had no such power special leave was 
obtained before the Privy Council and their Lordships when ih 
granting leave have not suggested that the High Court had 7 
power.’ I agree with the view taken by Jenkins C: J. and 
Casperz, J. in Clarke v. Brajendra Kissore Rai Chowdhuri(7). 
The learned Chief Justice after referring to the remarks .of 
Lord Langdale in Spooner v. Juddow (4) observes: It is 
true that ultimately their Lordships admitted” the appeal but 
that was upon terms, which we cannot impose, and, indeed it 
is part of the applicant’s argument here before us, that we have 
no power to. impose any condition upon the applicant or upon 
the Government at whose instance and costs the application is 
being preferred. Without giving any further ground, I’think, 
this affords a sufficient reason for us to hold that we cannot, 
without limited powers, certify this to be a fit case for appeal 
to His Majesty in Council. ” Special leave was afterwards 
obtained and the appeals were disposed of on the merits by 
their Lordships. See Clarke v. Brojendra Kissore Roy (7). 
It was nowhere suggested that the’ refusal by the High Court 
to` grant leave was erroneous owing to the High Court having 
power to impose terms. a 

- I would dismiss ‘these applications for leave to appeal to 
the Privy Council with costs. 


A. S.-Y. | 8 Petitions dismissed. 
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IN THE HicH Court or JUDICATURE AT MADRAS. 


PRESENT :— MR. Jusricrk PHILLIPS AND MR. JUSTICE 
DEVADOsS. 


Bappu alias Venkataramicr and another ... Appellants* 
(2nd and 4th 
Defendants): 

v. 
V. A. Annamalai Chettiar and another ... Respondents 
(Plaintif and 


3rd defendant). 
Specific Relief Act, S. 27 (b) and (c)—Contract for the purchase of 
land by manager of a joint Hindu famtly—Enforceability against other co-parce- 
ners—Contract not necessary or beneficial—Minor co-parcener—Specific perfor- 
mance l 
A Hindu father, being the head of a joint Hindu family consisting of himself 
and his sons one of whom was a minor, contracted to purchase immoveable pro- 
perty. It was not proved that the contract was either necessary or beneficial 
to the family. In a suit by the vendor for specific performance of the contract 
against the sons, after the death of their father, Held that specific performance 
could not be granted because the case did not fall under S. 27 (b) or (c) of the 
Specific Relief Act and the contract had not been proved positively beneficial to 
the minor defendant, i 
Shanmugam Chetty v. Subba Reddi (1915) 31 I. C. 1 ; Ramachandra Iyer 
v. Sundaramurthi Mudali (1893) 4M. L. J. 9. Krishna Iyer v. Shamanna 
(1912) 23 M. 1l. J. 610 distinguished. 
-Bhagwan v. Krishnaji (1920) 22 Bom. L. R. 997 not followed. 
Appeal against the decree of the Court of the 2nd Addi- 
tional Subordinate Judge of Madura in O. S. No. 12 of 1921. 
A. Krishnaswami Aiyar and §. Doraiswami Atyar for 
appellants. | 
. K. Rajah Iyer for ist respondent. 
The Court delivered the following 


JUDGMENTS :— Phillips J :—In this case the plaintiff en- 


‘tered into a contract with the rst defendant for the sale of his 


lands and brought this suit for specific performance of the 
agreement. The ist defendant, who agreed to purchase the 
property, pleaded that the contract had been rescinded, but died 
shortly afterwards, and his sons defendants 2 to 4, the 4th de- 
fendant being a minor, were impleaded, and a decree for spe- 
cific performance was prayed for as against them. These de- 
fendants adopted their father’s written statement, so far as it 


“App. No, 21 of 1922, 14th, 15th and 21st December, 1922. 
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was not’ opposed to their interests, and also pleaded that the 
sult was not maintainable against them. The Subordinate 
Judge has found that the contract was not rescinded and this 
finding is accepted in appeal. He has also. found that defen- 
dants 2 to 4 are liable to perform the contract entered into by 
their father. He has come to this. conclusion on broad 
grounds which he sums up as follows.: “ The price is not in- 
adequate. The assent was not obtained by questionable means. 
Plaintiff has a clear and marketable title. It would cause no 
hardship on the defendants. . Plaintiff has gained no unfair 
advantage by the transaction. Viewed from any aspect, the 
contract for specific performance can be enforced against de- 
fendants 2 to 4 who are bound to execute the contract, in 
place of their father who is now dead”. In coming to this 
conclusion, he has made no reference to section 27 of the Spe- 
cific Relief Act, which specifies the persons against whom speci- 
fic performance of a contract can be enforced. The Specific 
Relief Act is an exhaustive code, for it is an Act “ to define and 
amend the law relating to certain kinds of specific relief obtaina- 
ble in Civil Suits, ” and consequently we must read this S. 27 
as dehning every class of persons against whom specific per- 
formance may be enforced. Unless, therefore, defendants 2 
to 4 can be brought under this section, there will be no right to 
enforce specific performance against them. ‘The plaintiff in 
this case has not claimed damages for breach of covenant, and 
consequently we need not consider against whom he can bring 
such a suit for damages. 


It is argued for the appellants that the erica who. 


are members of an undivided Hindu family, do not come under 
any of the definitions in S. 27. The two clauses of the section 
which, it is contended for respondents, are applicable are (b) 
and (c). - Cl. (b) reads as follows :_“ any other person 
claiming under him by a title arising subsequently to the contract 
Liveveveasceeaees? Here it is suggested that the sons, 
defendants 2 to 4, do claim under their father, Ist defendant, 
by a title arising subsequently to the contract. It is however 
well settled that a member of a joint family does not inherit 
under his father but takes by survivorship, for, on his birth he 
obtains a right in the whole family property and not merely 
in a portion of it. No doubt when one member of the copar- 
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cenary dies his share passes to the others, but it is*more a 
question of lapse of the title of the deceased person rather than 
an acquisition of title in the survivors, for even before 
the death of the one coparcener they had a right in the whole- 
of the property including the share of the deceased member. 
It is therefore difhcult to hold that, even as regards their 
father’s share defendants 2 to 4 claim under him by a title 
arising subsequently to the contract. No-doubt in Venka- 
teswara Aiyar v. Raman Nambudri (1), Coutts ‘Trotter, J 
appears to have accepted the contention that a co- “parcener . in 
a joint Hindu family does come under the definition in S. 27 
(b) and treated the matter as a question of Hindu 
Law without discussing the meaning of the words of the section, 
but he also held that, in order to enforce a contract against a 
co-parcener, it must be shown to be beneficial or necessary and 
this principle has been adopted in all cases of necessity in 
which cases the co-parcener would probably come under cl. (c), 
because the contracting party has a right to displace his title.in 
cases of benefit or necessity. 

. Coming to the definition of S. 27 (c), we find that it in- 
cludes “ any person claiming under a title which, though prior 
to the contract and known to the plaintiff, might have been 
displaced by the defendant.” ‘This clause undoubtedly would 
apply, as suggested above, to the many cases in which a decree 
for specific performance has been given even against minor 
members of an undivided family, when the contract was for sale 
of land for family necessity. In such a case, the manager of 
the family has a right to displace the title of the other members 
in the family property when it is requisite to do so for pur- 
poses of family necessity. Cases of this kind are reported in 
Shanmugam Chetty v. Subba Reddi (2), Ramachandra Aiyar 
y. Sundaramurthi Mudali (3) and Krishna Aiyar v. Shamanna 
(4), and there are many others. The Courts have not in all 
cass referred in terms to S. 27 (c) as covering the case, but 
have based their decision on the proposition that, if a contract 
when executed would be binding on the minor members of the 


family, it is incumbent on them to fulfil it after the contracting 
party's death. | However in all these cases the co-parceners 
come within the definition in cl. (c). 


1. (1916) 3 I. W. 435. 3. Rick 4M. L. J. 9 
_@ (1915) gr 1. GQ. ' (1912) 23 M. L J. 610, 
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lt is now contended for the plaintiff that the same princi- 
ple must be applicd to the present case and that, this being a 
casc of purchase of immoveable property the contract can be 
enforced ‘against the co-parcencrs, because the purchase must 
be'deemed to be for the benefit of the family. This argument 
is based on.an alleged presumption that every purchase of im- 
moveable property must be for the benefit of the family, for no 
evidence has been let in on this point. ‘There is no such 
presumption in law, and if we look on it as a presumption of 
fact, it must depend upon the circumstances of each case. Here 
the defendants are a trading family whose interests might be 
better ‘served by the investment of any surplus cash in their 
trade rather than .on purchase of immoveable property. 
There are many other conceivable circumstances in which a pur- 
chase-of land would not be for the benefit of the family. We 
cannot therefore in the absence of evidence make any such pre- 
sumption, and consequently it is necessary for plaintiff to prove 
this benefit by evidence, if he claims a decree on that ground. 

Returning to the question of whether defendants 2 to 4 
come within the definition of cl. (c), we have to consider what 
is the title under which they can be said to claim. It is, I 
think, clear that the title referred to there is title to property 
which is the subject-matter of the contract. Here the property 
is mérely a suni of money which the father had promised to pay. 
It is not in evidence that there was any definite sum of money 
lying in his hands nor the manner in which the father was going 
to obtain it’ . He might have intended to obtain the money by 
begging, borrowing or even stealing, in which case these co- 
parceners could not possibly claim under a prior title. It 1s 
argued that the purchase money must eventually come out of 
the family property or at least out of the father’s share of the 
property and that, therefore, the title in question is the title 
to the family property. As | pointed out above, it is not neces- 
sary that the money should come from any family property but 
might have been obtained by the father from some outside 
source. In this view defendants 2 to 4 would not claim under 
any title to it. If that is so, it would appear that these defend- 
ants do not come within the definition in cl. (c). Looking 
broadly at S. 27, it would appear that contracts for purchase 
are not included amongst the contracts which can be enforced 
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against persons other than the contracting party himself. S: 23 
which specifies the persons, who can enforce specific perfor- 
mance, includes “the representatives in interest” of the 
parties to the contract, and is consequently very much broader 
than S. 27 which makes no mention of such representatives. 
As regards contracts for purchase, it is not difficult to suggest 
a reason for their exclusion from contracts of which specific per- 
formance can be decreed, for it is of no special benefit to the 
vendor to get his money from the contracting party rather’ than 
from some one else, and, even though the price from the other 
person may be less than the agreed price, he always has his 
remedy against the contracting party in damages, so that he 
will suffer no loss from the reduction in price. On the other 
hand-when the property to be transferred is land, nothing else 
can adequately be substituted for it, and consequently a suit 
for the specific performance of a contract to sell Jand is more 
freely allowed, as no other remedy would be adequate. How- | 
ever this may be, | think it is quite clear that we cannot bring 
defendants 2 to 4 within the definitions in S. 27 (b) or (c). If 
that is so, no decree for specific performance can be given 
against them. I now refer to:some cases cited firstly, to the 
Full Bench decision reported in Rangayya Reddy v. Subramania 
Aiyar (5). There the real question at issue was not identi- 
cal, but Wallis C. J. and Sadasiva Aiyar J. were both of opinion 
that coparceners could not be compelled to perform a contract 
entered into by another coparcener. There is a case in Bhagwan 
v. Krishnajt (6), in which a Bench of the Bombay High Court 
has held that S. 27 (c) does include the members of a joint 
Hindu tamily, and this decision appears to be based not on 
the language of the section itself, but from the illustrations 
to Cl. (c) the reason given being that, unless these illustrations 
are to be made applicable to a joint Hnidu family, the large 
majority of Hindus would be excluded from the benefits of 
the section. With all respect I am unable to agree with this 
view, as it seems to me impossible to bring coparceners within 
the definition in either clause, except in the cases, I have refer- 
red to, namely, when the contract is by a manager as such- for 
necessity or for the benefit of the family. 


5. (1916) I. L. R. yo Mad. 365: 32 M. L, J. 575. 
6. (1920) 22 Bom. L. R. 997. 
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It is next argued for the plaintiff that defendants 2 to 4 
are liable under the pious obligation imposed by Hindu law to 
repay their father’s debts, and that the father's liability to pay 
the purchase money must be considered to be a debt. Even 
if the obligation undertaken by the father can be said to be a 
debt, and I do not think it can, for it was at best a potential 
debt, we are not here concerned with their liability to repay it, 
but with the question whether they can be made to perform a 
particular contract, for this suit is not one for damages, in 
which other circumstances might possibly have to be considered. 

There is yet another broad principle of equity upon which 
the refusal to allow specific performance can be based and that 
is, that, when one of. the parties is a minor, a Court will not 
compel him to do anything unless it is satisfied that such act 1s 
for the benefit of the minor. Itis argued that it has not been 
shown that this contract would be detrimental to the minor, 
but that is not sufficient, for, if there is any possibility of there 
being any detriment, the Court will require to be satisfied that 
the possibility no longer exists before it takes action. For 
this reason also, I think the contract could not be enforced 
against the 4th defendant. 

In this view the appeal must be allowed and the suit dis- 
missed with costs throughout. 

Devadoss J. :— | concur. 


A. V. V. | Appeal allowed. 





In THE HIGH Court or JUDICATURE AT MADRAS. 
PRESENT :__MR. JUSTICE OLDFIELD AND MR. JUSTICE 
RAMESAM. 
Kuppusamy Naidu and others ... Petitioners (Accused in 
| C. C. No. 240 of 1922 on 
_the file of the Court of 
the 3rd class Magistrate 
of Cheyyar). 

Abkari Act Ss, 40 to 47 and 55—Crimtinal Procedure Code S. 5 (2)—Pre- 
ceedings before Magistrate commenced on police charge sheet following police 
investigations, instead of Abkari investigations—Whether proceedings properly 
commenced—Distinction between investigation under Chapter XIV of the Cri- 


minal Procedure Code and investigation under Abkari .Act—Prejudice to the 
accused, 


gs RL 


.. #Cr. R. C, No, 728 of 1922 (Cr. R. P. No. 728 of 1922), 2oth Dec. 1922. 
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Where for an offence under the Abkari Act, a charge sheet is submitted by 
the police officers in accordance with the Police procedure instead of the Abkari 
procedure of investigation the proceedings before a Magistrate are not properly 
instituted by means of a legal complaint or charge sheet. 

Ss. 41 to 47 of the Abkari Act provides a much more elaborate investiga- 
tion than is provided for in the Criminal Procedure Code, giving much more 
definite powers to the Abkari officer, who holds that investigation, and in some 


. instances, making the intervention of an officer of a certain status in the depart- 


ment obligatory ; and a police charge sheet in accordance with police procedure, 
would place the accused under a considerable-disability, depriving them of the 
procedure to which they would be ordinarily entitled, under S. 5 (2) of the 
Criminal Procedure Code read with Abkari Act, Lakshminarasayya v. Narasimha- 
chart (1913) M. W. N. 1000 referred to. 


Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the order 
of the Court of the 3rd class Magistrate of Cheyyar Talug in 
C. C. No. 240 of 1922. 

V. N: Kuppa Rao for petitioners. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following | 

ORDER :__In this case we are asked to exercise our powers 
of revision and to set aside what is referred to as an order 
by the 3rd Class Magistrate of Cheyyur Taluq, holding that 
he has no jurisdiction to go on with a case and rejecting 
the petition from the accused, petitioners here, for discon- 
tinuance of the proceedings ona complaint pending against 
them. We are not clear what section of the Criminal Proce- 
dure Code authorized the passing of a formal order at the 
stage in question or that it was necessary or advisable that such 
an order should be passed. If the Magistrate proceeded with- 
out jurisdiction, that would be a ground for appeal, which 
could be dealt with by the appellate Court in case the proceed- 
ings ended in conviction. As however the matter is before 
us, we deal with it on the merits. 

The case against the accused was instituted on a charg: 
sheet alleging that they had committed offences punishable un- 
der S. 55 of the Abkari Act 1 of 1866. It is sufficient for 


our purpose that all the accused before the Court were arrest- 


ed by Police after investigation by the police into the case. 
The charge sheet had been filed with reference to chapter 14 
of the Criminal Procedure Code. * The ground, on which the 
Magistrate was asked to discontinue the proceedings, was that 
the police had no right to file a charge sheet or otherwise to 


PART VIL] .THE MADRAS LAW JOURNAL REPORTS, 233 


proceed under chapter 14 of the Criminal Procedure Code in 
respect of an offence under the Abkari Act, because chapter 14 
is controlled by S. 5 (2) of the Criminal Procedure Code and 
this is an offence under a special law, which can be investigated 
and tried only according to the provisions of that law. We 
assume for the purpose of the present case that the offence 


defined in S. 55, Abkari Act, is a cognisable offence’ We 


have been shown no authority directly in point. But we think 
that on general grounds, if S. 5 (2) is to be given effect the 
decision must in the present proceedings be in favour of 
the petitioners. If the question were merely-of a charge of an 
_ offence under a special act, made after an investigation carried 
on in the ordinary way and not differing in material particulars 
from the investigation,. after which offences under the Penal 
Code are charged, our conclusion might be different. But 
in fact under the Abkari Act the accused person has the right 
to a special procedure regulating the course of the investiga- 
tion ; and in the absence of any statement that this right has 
béén respected -by the police, we must hold that he has been 
obliged to forego it owing to the police holding the investiga- 
tion instead-of the Abkari Officers, who would, it is to be pre- 
sumed, proceed in accordance with the Abkari Act. 

The proceedings preliminary. to the filing of a charge un- 
der the Abkari Act begin with the steps provided in S. 40 for 
securing the production of the suspected person before the 
Abkari Officer, who had jurisdiction to enquire into the case, 
by whomsoever the arrest has been made, whether by the Ab- 
kari Officer or Police Officer or any of the other persons speci- 
hed in S. 31. From that point the Act contemplates that only 
the Abkari Department shall have the conduct of the proceed- 
ings and in the succeeding Ss. 41 to 47 there is provision for a 
much more formal enquiry than any contemplated in Chap- 
ter 14, Criminal Procedure Code. There 1s no doubt no 
explicit statement, so far as we can see, in those sections that 
the accused is to be present at that enquiry or ts entitled to 
cross-examine the witnesses or submit his contentions. But 
we are told: that in fact the practice’is to allow him to do so; 
and in any case these sectiens direct a much more elaborate 
enquiry than is provided for in the Criminal Procedure Code, 
giving much more definite powers to the Abkari Officer, who 


R—30 


Kuppusamy 
. Naidu 
Inre. 


Kuppusamy 
Naidu 
In re 


Budda 
Reddi 
lr: re. 


234 THE MADRAS LAW JOURNAL REPORTS, (VOL, XLIV. 


holds that enquiry, and in some sections, for instance Ss. 42 and 
43, making the intervention of an Officer of a certain status 


in the department obligatory. In these circumstances the sub- 


mission of the charge sheet by the Police Officers instead of 
the Abkari Officers, presumably in accordance with the Police 
instaed of the Abkari procedure, has in our opinion placed 
a considerable disability on the accused, depriving them of the 
procedure, to which they would ordinarily be entitled. 


That being so we cannot hold that the offence here has 
been investigated according to the provisions of the Special 
Law, the Abkari Act. The case it seems to us is similar to 
Lakshminarasayya v. Narasimmachari (1) although there is 
no distinct reference in the judgment to S. 5 (2) Criminal 
Procedure Code. Taking this view we decide that the lower 
Court’s order and the submission to it by the Police of the 
charge sheet offend against S. 5 (2), which for the present 
purpose must be regarded as controlling Chapter 14. We 
must therefore set aside the lower Courts order on the 
ground that there are no proceedings.properly instituted by 
means of any legal complaint or charge sheet before it. lt 
will be for the Magistrate in communication with the Abkari 
Department to consider whether the proceedings can be revived 
on the latter presenting a proper charge sheet. 


C. A. S. Order set aside. 


In THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT :__MR. JUSTICE KRISHNAN. 


Budda Reddi and others ...  Petitioner* (1, 4and 5 
Accused). 


Penal Code, S. 430—Mischief—Essentials of offence—Bunding up channel in 
one’s own land—Conviction for mischief—Legality—Conditions. 

In order to constitute the bunding up by A of a channel carrying water to 
B’s land an act of mischief, it must be shown that, in doing so, A had the 
intention to cause, or knew that he was likely to cause, wrongful loss or damage 
to B.. It must be shewn that A’s act amounted to an infringement of some 
right resting in B. 

Where the portion of the channel bunded up by A was running in his own 
land, and B did not prove that he had some right, by way of easement or by 
contract, to carry water to his land through the channel, Aeld that A’s act did 
not constitute an offence under S. 430, I. P. C.. 


' #Cr. R. C, No. 59 of 1922 (Cr. R. P, No 59 of 1922), 10th August, 1922. 
1. (1913) M, W, N. 1000, 
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Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the Court of the Joint First Class Magistrate of 
Madanapallee in Criminal Appeal No. 54 of 1921 preferred 
against the judgment of the Court of the Second Class Magis- 
trate of Punganoor in C. C. No. 95 of 1921. 

E. Krishnamurthi for the petitioner. 

The Public Prosecutor on behalf of the Crown. 

The Court made the following 

ORDER.— The conviction in thi.scase cannot be supported. 


The accused has been convicted under 8. 430 I. P.C. which. 


runs thus : ‘‘ Whoever commits mischief by doing any act 
which causes or which he knows to be likely to cause the 
diminution of the supply of water for agricultural purposes 
shall be punished. with imprisonment of either description 
for a term which would extend to five years or with fine 
or with both.” To bring the present case under 
S. 430, I. P.C. it isnecessary to establish in the first 
instance that the accused’s act amounts to mischief. What 
has been found in thiscase is that the accused bunded up a 
channel carrying water to the complainant’sland. In order 
to constitute that act an act of mischief, it is necessary 
under S. 425, I. P. C. which gives the definition of the term 
mischief, to show that in doing so, he had the intention 
to cause or knew that he was likely to cause wrongful 
loss or damage to any person. It is not sufficient to show 
that his act resulted in loss, but it must be shown that the 
loss was wrongful loss. To establish that, it must be 
shown that his act amounted to an infringement of some 
right resting in the person to whom the loss had been caused. 
. Inthe present case the finding seems to be that the portion 
of the channel which was bunded was running in the ac- 
cused’s own land. A person is entitled to do whatever 


he likes with his own property provided he does not in- 


fringe the rights of any one in it. It is quite open to 
him to fill up the channel on his own land and unless the 
complainant’ showed that he had some right to carry water 
to his land through the channel, there would be wrongful loss 
caused to him by filling tip of the channel. Where the 
ownership of the channel is not claimed, such right could 
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be claimed only by way of easement or by contract. ‘Neither 
of these conditions is established in the present case nor is 
there: any finding of either Court on this point. -- In these 
circumstances, I must hold following the ruling in Zn re 
Kondichetty (1) that no-actual wrongful loss has been 
proved and that -therefore the accused’s action in bunding 
up the channel does: not constitute an offence under S. 430 
I. P.C. They are acquitted and the fines if paid will be 


refunded. 
A. S. Y. Convichon set aside. 


IN THE HIGH Court or JUDICATURE AT MADRAS. 
PRESENT :__Mk. JUSTICE RAMESAM. 
Rama Pattar and others o.. Pelitioner™ (Defen- 
o | : dants). 
m 
Kumaran Chidayath Karnavan and 
Manager Raman Kutty Achan alias 


Appukutti Achan ... Respondent in all the 
| C. R. Ps (Plaintiff). 


T. P, Aci, S. 6—Lease—Rent due under—A ssignment o= Reneta of lease— 
Reni due under—Assignee’s right to. 
. An ‘assignment. of rent cannot operate in respect of future ee 
leases that may come into existence as the result of a.renewal. 


Petition under S. 25 of Act IX of 1887, praying. fe 
High Court to revise the decrees of the Court, of the- Dis- 
trict Munsif of Alatur dated 17th September, 1921 in S. 
C. s. Nos: 458 to 461 of 1921 respectively. . 

T. R. Ramachandra Aiyar, T. R. Krishnaswami Aiyar and 
N. A. Krishna Aiyar for petitioners. | : Z 

C. F. Ananthakrishna Aiyar for respondents. so * 

The Court delivered the following | 
_ JUDGMENT :__These are revision petitions against the 
judgments of the District Munsif of Alatur in four small 
cause suits. | The facts out of whichthe suits arose are 
practically admitted. The plaintiff is the karnavan of a 
Tavazhi kiiown as the Kumaranchidayath house. Besides 
this, there were in the Tarwad twe other Tavazhis, viz., the 


*Cr, P. Nos. 92 to 95 of 1922. 7th and goth November, 1922, 
I. (1910) 8 I, C. 128 l 
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Eravamannattil house and the Puliyankalath. house. In a 
litigation of 1887, there was a compromise between all the 
Tavazhis by which“ the michavaram collected from the 
tenants of “ Kuzhalamannom ” was allotted for the expenses 
of the members of the first house (Ex. A). Relying on 
this compromise the, present suits are filed for recovering 
the michavaram from four of the kanom tenants in Kuzhal- 
mannom amsom: The tenants pleaded thatthe rents were 
paid to the karnavan of the tarwad whois D. W. r and 
that the plaintiff is not entitled to the rents. 


The District Munsif thought that plaintiffs claim 
falls within the exception to the rule “that strangers to 
a contract cannot enforce.” It is conceded before me 
by- Mr. Ananthakrishna Aiyar, the learned Vakil who ap- 
peared for the respondents, that neither the rule nor the 
exception have any application to the cases. The pay- 
ment of michavaram under the contracts (which are con- 
tained in Ex. F series) was not to-third persons but to 
the karnavan of the Tarwad in whose favour the 
kychits were taken. But Mr. Anantakrishna Aiyar argues 
that Ex. A amounts to an assignment of the right to 
collect the michavaram. I agree with him that Ex. A 
ought to be construed to be an assignment of the right 
of-the main tarwad. Mr. Ramachandra Aiyar, who ap- 
peared for the petitioners does. not seriously dispute 
this; buthe contends (1) that the assignment could be 
operative only in respect of the michavaram due for 
the remaining years of the kanoms existing in 1888 and 
cannot operate for the michavaram due in respect of re- 
newed kanoms as it was dependent on the possibility 
of renewal. 


I agree with this contention. “The cases relied on 
by Mr. Ananthakrishna Atyar viz., Allen v. Bryan (1), and 
Williams v. Hayward (2) do not help him as, in these cases, 
the’ assignments of rents for definite periods (being in 
each case the remainder of the term of the lease) were 

question. I do not- think that an. assignment of rent 
can operate in respect of future possible leases that may 
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2. 1 Ellis and Ellis rojo. 
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come into existence as the result of “a renewal (S:6 of the 
Transfer of Property Act). Mr. Ananthakrishna Atyar 
tried to get over the difficulty by arguing that the trans- 
fer was of an interest in immoveable property. I do 
not think that the difficulty can be got rid of in this 
way. ‘The interest transferred includes possibilities and is 
very indefinite. | . : 
In the result, the revision petitions are allowed and 
plaintiff's suits are dismissed, with costs throughgout. 


A. S. V. Petitions allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Jusricr KRISHNAN. 
Uthuman Ammal and another © ... Petitioners* (Peti- 
tioners 1 and 2). 
YV. 
Naina Mahomed Rowther ... Respondent (Counter 
i i Petitioner). 
Remand—Trial of case on—Jurisdiction—Remand to one Court—Trial by 
another—Legality—C. P. C. S. 21—Applicability of, or of principle of. 
The jurisdiction of the Court trying a remanded case depends entirely 
on the order of remand, 
Where, therefore, the High Court remanded a case for trial by the Mun- 
sis Court” of Madura Town, held that the Court of Madura Taluk, which 


was a different Court altogether had no jurisdiction to deal with it or pass 
any orders in it, Neither S. 21, C. P. C. in terms nor any principle under- 


lying it is applicable to the case. 

Petition under S. 115 of Act V of 1908, praying the 
High Court to revise the order of the District Court of 
Madura dated 6th September,1921 in Civil Miscellaneous 
Appeal No. 6 of 1921 preferred against the order of the 
Court of the District Munsif of Madura Taluk at 
Madura in I. A. No. 773 of 1920 in O. S. No. 118 of 1917: 

T. L. Venkatarama Aiyar for petitioners. 

M. Patanjali Sastri for respondent. 

The Court delivered the following 

Jupcment :—In this case the main point taken before 
me is that the High Court having remanded the case for 
trial by the Munsif’s Court of Madura Town the Court 
of Madura Taluk which is a different Court altogether has no 
GRP. No. 876 of mgo sth December, 1922, 
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jurisdiction to deal with it or pass any orders in it ; and con- 
sequently the orders passed by that Court must all be set 
aside and the Town Court directed to dispose of the case. 
This argument seems to me to be sound. Though the 
judgment of the High Court indicated “the Court of first 
instance ” as the Court to try the remanded case that Court 
had been abolished and the decree therefore specified the 
Town Court as the Court to try the case in quite unambi- 
guous language. So long as that direction stands I must 
hold that: the Town Courtalone can deal with the case. 


The learned Vakil for the Respondent attempted to 
contend that I should apply the principle underlying S. 21 C. 
P. C. to this case and refuse to give effect to the objection 
as it was not taken at the earliest stagein the Taluk Mun- 
sif’s Court which actually was dealing with the case. It is 
conceded S. 21 will not in terms apply. lam unable to 
accept the argument that any principle underlying it applies to 
this case. The jurisdiction of the Court trying a remanded 
case like the present one depends entirely on the order of the 
High Court when remanding the case. It is not a matter of 
doubt or difficulty. Nor is it a matter for the parties to 
make up their minds about The ruling in Venkatrama 
Vathiar v. Sambasiva Aiyar (1) is not applicable to the pre- 
“gent case at all. There the objection was taken to the High 
Court’s jurisdiction in a subsequent suit by a party to the 
High Court suit in which it had been alleged that he was 
resident in Madras to give jurisdiction to the High Court. 
The party had not disputed this averment but actually submit- 
‘ed to the trial. He could not afterwards be permitted to 
assert that he was not so resident and object to the Court's 
jurisdiction. If he had raised the objection in the High Court 
suit itself it would Have been a matter for that Court to 
decide and its decision could not have been attacked collaterally 
‘1 another suit. That case is thus entirely different from the 
‘present one. 

The objection as to jurisdiction was taken at a fairly carly 
stage in the first Court itself in this case. But even other- 
wise the objection is now taken in the same proceedings and 
MAA ug a EE 





1. (1919) 37 M. L. J. 349. 
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I see no ground for refusing to give effect to it. ` I must 
therefore set aside all the orders of the Taluk Munsif of 
Madura and direct him to forward the records to the Town 
Munsif’s Court for disposal of the case. > It is to be re- 
gretted that more care was not taken in reading the High 

ourt’s decree before the Taluk Munsif began to deal with 
It. o . | | 
“In the circumstances there will be no order as to 
costs for either side in this Civil Revision Petition or in 
the lower Courts after the remand. 


A. S. V. Order set aside. 








IN THE Hicu COURT or JUDICATURE AT MADRAS. 
PRESENT : MR. Justice KRISHNAN. 


Budavaram Narasimhulu Chetti ... Petitioner” (1st de- 
fendant). 
Versus. 
Noota [bbundrum Nagaram Varu by 
representative Revoor Subbaroya Chetty ... Respondent 
l (Plaintiff ). 


Contract—Fluctuating body—Promise to pay money to—Enforceability—Suit 
to enforce payment—Frame of—Contract—Consideration—Promise to pay to com- 
munity as a whole for help rendered by its members—E fect. 

A person can make himself liable to a community (like the Vysia commu- 
nity of a particular place) by agreeing to pay a certain sum of money to it ; 
and a suit to recover the sum may be brought by a member of that community 
with leave of Court obtained under 0. 1, r. 8, C. P. C. 

Quaere whether a promissory note or negotiable instrument can be executed 
in the name of a community. 

. Where the members of a community, who had.rendered some help to the 
defendant, stipulated for payment by him of ‘a certain sum of money to the 
Community as a whole, and he promised to do so, held that the promise was for 
consideration and was enforceable. : pp ia i. 

Petition under S. 25 of Act IX of: 18:87 -Praying the High 
Court to revise the decree of the Court of-the. District Munsiff 
of Chittor in Small Cause Suit No. 107 of 1921. 


T. K. Srinivasathatha Chariar and R. Thirumalaithatha 
Chariar for petitioner. | 
-...$..Jagadisa Aiyar for respondent. 
> The Court delivered the following . 
JUDGMENT :— This is an application to revise the decree 
of the District Munsif of Chittoor in Small Cause Suit No. 107 


*C. R, P. No. 683 of 1921, ‘29th November, 1922, 
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of 1921. The suit was brought for a sum of Rs. 28-0-0 and 
interest thereon Rs, 9-10-0 in all for Rs. 37-10-0 alleged to be 
due on account by the defendants to the Vysia community of 
Mogarala village in Chandragiri Taluk, as evidenced by a 
deed executed by the rst defendant. It says “ On 3rd March 
1918, I, Budhavaram Narasimhulu Chetti said at the time of 
the death of Budhavaram Chengalroya Chetty that I would pay 
Rs. 28-0-0 to Mogarala Nootayibandum Nagaramvaru as 
charity. Interest should be charged hereon at the rate of 
Re. 1-0-0 per cent per mensem. I shall pay the amount of 
principal and interest thereon to the aforesaid Nootayibandam 
Nagaramvaru on 15__10__1918”. There is clear evidence 
that the 1st defendant did undertake to pay Rs. 28-0-0. and 
interest to the Vysia community of the village in WAPA 


The main objection taken by the rst defendant before me 
is that such a claim as this could not be enforced at all as no 
promise to pay any money to a fluctuating body like the Vysia 
community of Mogarala is legally enforceable. I may say at 
once that I do not look upon the document executed by the ist 
defendant as a promissory note or negotiable instrument ; it 1s 
really only a memorandum of what he orally promised to pay 
at the time of the death of the deceased. Therefore the 
question whether a promissory note can be executed in the name 
of a community does not arise for decision. The only question 
is whether a person can make himself liable to a community 
by agreeing to pay a certain sum of money to it The frame 
of the suit in the present case cannot be objected to, because 
leave was obtained by the plaintiff Subbaraya Chetti to sue on 
behalf of the Vysia community of Mogarala under O. 1, R. 8, 
C. P. C. It has been held in several cases that an indefinite 
body like the Vysia community of Mogarala can own property ; 
vide Navroji Manekji Wadia v. Dastur Khursedji Man- 
cherji (1),- The Secretary of State for India v. Haibat Rao 
Hari (2), and Periyava Nadar v. Velumuruga Nadar (3); 
and the position has also been recognised by the Privy Council 
in Idris v. Mrs. Jane Skinner (4), where a right of pre-emption 
was allowed to be enforced in favour of an indefinite body 
like the occupancy tenants in an estate in the Punjab. 

..(1903)-1. L. R.2 28 8 Bom. 20 at p. 49. : (1921) 30 M. L. T. 47 Ts 47 (H. H. C.) 
(1903) I. L. 'R. 28 Bom. 276. “ (1920) 56 I. C. 723. 
R—31 
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The petitioner has cited some cases from the Allahabad 


Reports on the authority of which he contends that the present 
suit should be dismissed as improperly laid. The cases cited 


are. Yusuf Beg v. The Board of Foreign Missions of the Pres- 
byterian Church of New York in America through the Revd. 
W.F. Johnson Principal Officer, (5), Panchaiti Akhara etc., v. 
Garukuar (6), and The Mahomedan Association of Meerut v. 
Bakhshi Ram (7). Now all these cases deal with suits which 
are brought in the name of a community or indefinite body of 
persons by some one individual or more without any authority 
being obtained by that individual or those individuals either un- 
der O. 1,-R. 8, Civil Procedure Code or by getting the body re- 
gistered under the Societies’ Registration Act or any other act, 
and it was held that such suits were not properly instituted. 
But these decisions do not apply to the present case, as in 
this case leave has been obtained from the court by the plaintiff 
to sue on behalf of the community. The petitioner has also 
cited the case in Maharaj Bahadur Singh v. Gandauri Singh (8) 
That case does not seem to have any direct bearing on the pre- 
sent case. What was held there was that a right to hunt in a 
certain jungle for a day in the year cannot be acquired as an 
easement by 20 years’ enjoyment, under S. 26 of the Limita- 
tion Act of.1908, by the members of a tribe such as the Son- 
thals or Gharwalis. It is not necessary to consider whether 
that is rightly decided, because here no such question is raised. 
The only question here is whether a body like the Vysia com- 
munity of Mogarala which I understand consists of a very 
few individuals can enter into a contract to receive money from 
a third party. I have no doubt that as they can own property 
they can'do so just as they can enter into contracts to pay 
money for work done for them. I therefore overrule the 
first objection. ` 3 


_ Another objection has been taken in this case, namely, 
that on the face of the document, Ex. A (1) the promise 
to pay is. not supported by consideration, because it was only 
intended as a` charity as the docurnent says. The District 
Munsif has considered this point and has found on the evidence 





5.. (1894) L L. R. 16 All. 420. om, (1884) L L. R. 6 All. 284. 
6. (1897)-L E, R. 20 All. 1670 a: . 8. (1917) 2 Pat. L. J. 323. 
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given ini this case that although Ex. A speaks of the payment 
as a matter of charity, there was consideration for the payment 
in as much as the members of the Vysia community of Mogara- 
la helped ist defendant in carrying the corpse of the deceased 
brother and in having the cremation of the dead body carried 
out and that instead of bargaining for payment to themselves 
they asked that payment should be made to the community as 
a whole. I think the District Munsif is right in his view 
that this would form sufficient consideration for the promise 
to pay Rs. 28-0-0 to the community. It is not necessary that 
consideration should move from the person to whom the pro- 
mise is made. - The fact that the document: does not mention 
this is only a matter to be taken into consideration in weighing 
the evidence ; it does not prevent such evidence as has been 
given in this case from being given. This objection also fails. 
As both the points taken in the Revision Petition fail, the 
Revision petition itself fails, and 1s dismissed with costs. 


~ A.S. V. Petition. dismissed. 


4 





In THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT :—— MR. JUSTICE KRISHNAN. 
Ramudu Atyar Appellant*® (1st Accused Ji 
Penal Code, S. 411—Receiving stolen property—Evidence of —Guilty know- 
ledge—Presumption—Evidence—Statement made by co-accused—A dmisstbility. 
It is of the essence of an offence under S. 411 I, P. C. to show that the 
person who was in possession of the stolen property knew or had reason to be- 
lieve that it was stolen property. Where the stolen property was 
traced to the. accused's possession two months after the theft there is no 


presumption against him under S. 114 of the Evidence Act. 

Where two persons were originally charged together but were later on tried 
separately, a statement made by one of them incriminating the other when they 
were both co-accused, ought not to be used against the other accused at his trial. 


Appeal against the judgment of the Chief Presidency 
Magistrate, Madras in C. C. No. 10116 of 1922. 

Nugent Grant with K. U. Shama Rao and $. Chinnaswamt 
for the appellant. 

The Crown Prosecutor for the Crown. 

The Court delivered the following 

JupGMENT :— This is an appeal against the conviction, 


of the Chief Presidency Magistrate, of the accused under 








*Cr. A. No. 1326 of 1922. ` ath Décember,- 1922. 
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Ramudu 5.411, I. P.C. The accused was sentenced to one year’s 

ee rigorous imprisonment. The stolen property is said to be 
a particular kind of gold thread which has never been sold 
before in the Madras market and which is easily identifiable. 
It would seem that about Rs. 40,000 worth of gold 
thread including this special kind of thread was stolen from 
the Port Trust premises sometime in April 1922 from cer- 
tain boxes which had been imported from Europe and kept 
there. | The theft was discovered in April but the stolen pro- 
perty was not traced till the beginning of June. On some 
clues which the police obtained they found that this particular 
kind of gold thread which is the subject matter of this case 
was purchased by certain Salem merchants from the accused’s 
brother and his gumasta, and in consequence the accused was 
arrested and charged with receiving stolen property with re- 
ference to this gold thread. 

Mr. Grant appearing for the accused does not dispute 
that the gold thread in question was really stolen property. 
The only question which is argued is. whether the accused 
received this stolen property “ knowing or having reason to 
believe the same to be stolen property”. It is of the essence 
of an offence under S. 411, I. P. C. to show that the person 
who was in possession of the stolen property knew or had 
reason to believe that it was stolen property. The stolen pro- 
perty was traced to the accused’s possession after nearly two 
months at least, so that the presumption under S. 114 of the 
Evidence Act can hardly be applied, in this case. Then the 
question is whether there is evidence in this case sufficient to 
bring home to the accused the fact that he knew or had reason 
to believe the property to be stolen property. After hearing 
the evidence discussed before me, I have come to the con- 
clusion that that evidence is not sufficient to establish the guilty 
knowledge of the accused, though it throws a very great deal 
of suspicion upon him. The accused says that he obtained the 
gold thread which he had from one Guruvappa Chetti, and no 
attempt has been made to prove that this is false. Guruvappa 
Chetti was a co-accused with the accused in this case to start 
with, but subsequently his case was treated as a separate one 
and the accused was tried only along with his brother who has 
been discharged. The Magistrate uses the statement made 
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by Guruvappa chetti as 3rd accused when he was co-acctised 
with the present accused for saying that Guruvappa chetti 
never gave these goods to the rst accused. I do not think 
this was aproper use of his statement at all. As he was 
taken out of thé dock he should have been examined as a wit- 
ness 1f the Magistrate intended to rely upon his statement as 
evidence against the 1st accused.. Even if that had been done, 
it would be very difficult to say that his evidence would have 
carried much weight, being himself accused of having been the 
thief. However as the record stands there is no evidence 
whatever to show that the accused’s statement that he bought 
the goods from Guruvappa Chetti and that he paid Rs. 4,980 
for 83 marcs of this gold thread is not true. We cannot 
assume without evidence that-the accused’s statement is false. 
Therefore it is the duty of the prosecution to prove it is false 
if they propose to rely on its falsehood as against the accused. 
It is true that the accused’s attempt to prove that he did actu- 
ally give Rs. 4,980-0-0 by producing his account book has not 
been very successful. I am not prepared to rely upon what 
appears in his account in his favour. The entry in his book 
is, as the Magistrate observes, very suspicious for the reasons 
he has stated. But it is one thing’to find the entry suspicious 
and to refuse to act upon it and another thing to find the false- 
hood of what is sought to be proved. Assuming that it has not 
been proved that his statement that he got the goods from 
Guruvappa Chetti and that he paid Rs. 4,980 for the goods 
is not true, the question is whether there is evidence to show 
that he had reason to believe that Guruvappa Chetti could not 
have come by the goods honestly or that he should have suspect- 
ed the bona fides of Guruvappa Chetti in being in possession 
of these goods and selling them to him. Now the price he has 
paid, the Crown Prosecutor contends, is such a low price that 
an adverse inference can be drawn against the accused from 
that fact alone. I am quite unable to agree with that argu- 
ment, because the price works out at Rs. 60-0-0 a marc and 
the evidence of the prosecution second witness seems to show 
that that was not at all an unfair price for the goods in the 
market. No doubt he says that at the time the goods were 
imported the price including the duty for importation to Bri- 
tish India was Rs. 71-0-0, but he admits that subsequently the 
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price fell. Apparently at the time of the purchase by the 
accused it was not more than Rs. 45-0-0 without the duty and 
including the duty which is 30 percent, it was somewhere about 
Rs. 60. No adverse inference therefore can be drawn from 
the amount of the purchase money said to have been paid. 
It is also argued by the Crown Prosecutor that the two circum- 
stances, namely, that the accused himself was not a dealer in 
gold thread and that he purchased this gold thread from a 
person who was not a dealer in gold thread, are very strong 
evidence against the accused. I certainly agree that those 
circumstances are grounds of great suspicion against the accused 
but I am not prepared to hold on those circumstances alone 
that the accused had any suspicion or guilty knowledge of the 
goods being stolen property. Many people in Madras do 
sometimes speculate in goods in which they do not trade, and 
to take that as evidence of guilty knowledge would be quite 
unreasonable. There is no proof in this case that the accused 
knew that Guruvappa Chetti himself was, as the Crown Prose- 
cutor contends, a firewood seller. He seems to have been a 
firewood seller a long time prior to this transaction and latterly 
according to the evidence he had become a seller of gems, and 
it is not impossible that such a man may on an occasion trade 
in gold lace. However the circumstances though no doubt 
carrying great suspicion with them are not in my opinion sufh- 
cient to convict the accused. 

Another point made is that this gold lace was sold in 
Salem. Each side contends this fact to be in its own favour. 
Mr. Grant says that the fact that it was sold in Salem in the 
open market hawking it from shop to shop is a circumstance 
in his client’s favour showing that he did not know the goods 
to be stolen goods as otherwise he would not have attempted 
to sell the goods in such an open manner. On the other hand 
the Crown Prosecutor contends that the fact that the accused 
did not sell the gold lace in Madras but sent it up country to 
Salem to have it sold is an indication that he knew there was 
something wrong with the purchase of the goods. I do not 
think that either inference can reasonably be drawn. Any 
merchant in Madras may send gopds honestly to Salem, and 
possibily also 1f a man has stolen goods he might take it away 
up country to some station to have them sold there rather than 
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sell therm’ in Madras. ` I think the circumstance is insufficient 
to draw a definite inference from. The Crown Prosecutor 
also contended that because the defence evidence is all untrue, 
I must take. it that the accused: is'a dishonest person and I 
should import this dishonesty into his conduct in purchasing 
gold thread. I am quite unable to do this. It is the duty 
of the ‘prosecution to establish by its own evidence that the 
accused is guilty. The weakness of the defence evidence is 
no ground for finding the accused quilty. 

` On.the whole of the evidence I have come to the conclu- 
_sion that the prosecution has failed to establish satisfactorily 
that the accused when he bought this gold thread knew or had 
reason to believe the same to be stolen property. The news- 
papers and handbills produced are of ‘no value whatever in 
this case, for'it is not shown that any of them got any where 
near the accused. The conviction and sentence of the accused 
will be set aside and his bail bond cancelled. 

JA. V. V. Conviction set aside. 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT : MR. Justice RAMESAM. 
Koilpillai Samban _..  Petitioner* (Defendant). 


: V. 
Sappanimuthu-Samban and another Respondents (plaintifs). 

Provicial Small Cause Courts Act, S. 17—Ex parte decree—Setting aside— 
Deposit of decree amount—Delay in issuing chalan—Power of Court to excuse 
delay. 

Where a person seeking to set aside an ex parte decree of a Small Cause 
Court-applied within 30 days for a chalan to deposit the decree amount in 
Court, but owing to the Court’s delay in issuing the chalan the deposit was made 
after the expiry of the 30 days, eld that in the circumstances of the case the 
‘application for chalan was equivalent to a deposit and that even if there was a 
delay in depositing the amount the Court had power to extend the time under 
S. 5 of, the Limitation Act. a 

‘Mahomed Akbar Zaman Khan v. Sukhdeo Pande (1), Munna Lal v. Radha 
Kishan (2) followed. 
Sudalaimuthu Kudumban v..Andi Reddiar (3) referred to. 


Petition under S. 25 of Act of 1887, praying the High 
Court to revise the order of the Court of the District Munsif 








#C. R. P. No. 870 of 1921. : gth November, 1922. 
.. -Ie (i911) 13 C. L. J. 467. .- -2a . (1915) L L, R. 37 All. 591. 
3. ` {1922). I. L.. R. 45 Mad 628. . 
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of Tuticorin in C. M. P. No. 385 of 1921 in S. C. S. No. 1454 


of 1920. - 


A. Swaminatha Aoi for petitioner. 

L. Krishnaswami Aiyar for V> K. Mahadeva Sastri for 
respondent. 

The Court delivered thé following 

JUDGMENT :— Following the decision in Mahomed Akbar 
zaman Khan v. Sukdeo Pande (1), and Munna Lal v. Radha 
Kishan (2) , (the latter of which was cited before the District | 
Munsif but’not distinguished or otherwise dealt with by him). 
I hold that when the party has applied for a chalan and the 
delay in issuing the chalan, is the delay of the ofħcer of the 
Court and after the issue of the chalan, he deposited the amount 
immediately, the maxim nunc pro tunc applies and the applica- 
tion for chalan (in such circumstances) is equivalent to the 
deposit. | | 

Even if excusing delay is necessary, the view of the Dis- 
trict Munsif that the High Court by its rules cannot affect. S. 17 
of provincial Small Cause Courts Act is clearly opposed to 
Sudalaimuthu Kudumban v. Andi Reddiar(3). The state-ment 
of the District Munsif that the deposit was not made in time on 
account of the negligence of the petitioner is opposed to all 
the facts that appear on the record. Not mentioning to the 
office that the chalan is wanted urgently cannot be regarded as 


negligence. - Therefore even if it were necessary to excuse the 


‘delay, I hold this is a case in which the delay ought to be ex- 
cused. I reverse the order of the District Munsif and direc 
him to dispose of the petition according to law. The Petitioner 


I reverse the order of the District Munsif and direct him to 
‘dispose of the petition acccording to law. “The Petitioner 


will have the costs of the Revision Petition. Costs in’ the 
Lower Court will abide the result. 
-A. V. V.o D .  & Order set aside. 





z. (1911) 13 C. Le J. 467. ‘2, (1915) I. L. R. 37 All. 591. : 
3. (1922) I. L. R. 45 Mad. 628. 
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In-rHE HIGH Court or JUDICATURE AT MADRAS. 
PRESENT :— SIR WALTER SCHWABE, K: C., Chief Justice 
AND MR. Justice WALLACE. | 


Mohanavelu Mudaliar ... Appellant * (and defen- 
dant). 
V. 
Annamalai Mudaliar and another cas ee (2nd 
li a plaintiff and 1st 
defendant). 


C. P. C.S. 99 and O. 1, R. 1—Co-executors—Suit by some of them on behalf 
of the estate—Non-joinder of oethers—Objection " defendant—Second :appeal— 
Addition ef ether parties if allowed. 


- Where several executors have been appointed under a will and have wasi 
on their duties as such, itisnot open to some of them to sue on behalf of the 
estate without impleading the others. If a defendant is sued by one only of 
two persons who have a cause of action against him, he has a right to have the 
action dismissed unless the other is joined. - 


Ramsbuk v. Ramlal Koondoo (1881) I. L. R. 6 Cal. 815 referred to. 


Where in -spite of the objection of the defendant in his written statement 
that the suit as constituted was bad for non-joinder of ‘the other executors, the 
plaintiffs proceeded with the case without taking steps to add the other executors 
either in the trial Court or on appeal the High Court would not, on ‘second 
appeal, allow the addition of the necessary parties. 


Second. appeal against the decree of the District 
Court, of North -Arcot at Vellore in A.S. No. § of. 1920, 
preferred against the decree of the..Court of the District 
Munsif .of -Ranipet in O. S. No. 664.-0f1917. 

P. S..Narayanaswami Aiyar for appellant. 

T. Narasimha Aiyangar for 1st respondent. 

- - P. S. Ramachandra Aiyar for 2nd respondent. 

The Court delivered the following 


JUDGMENTS :— The Chief Justice._This. is an action by 
two executors under ‘a will which appointed twelve executors. 
The will has been admitted to probate. - Three executors 
have been removed and there are at present nine. Seven 
have given a power of attorney to the other two, which in 
effect authorises the two to execute all the duties of the exe- 
cutors in collecting and managing the estate : but, in my view, 
that does not authorise those two executors to sue on behalf 
of the estate in their own names. It might have been suff- 
cient authority to these. two to take proceedings in the name 
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of the nine. Butthat is a point which must turn ort the con- 
struction of the power of attorney and it is “unnecessary to 
decide it here, because it isnot what has been done. - There- 


' fore, in my view, this action is wrongfully conceived- and 


must fail for non-joinder of necessary parties. 


Under S. 99 of the Code of Civil Procedure no decree 
is to be reversed on account of any misjoinder of ‘parties 
not affecting the merits of the case or of the jurisdiction of 
the Court, and it has been held, how far correctly I am 
not prepared at present to say, that “ misjoinder” in that 
section includes non-joinder. See Yakkanath Eacharanunni y alìa 
Kaimal v. Manekkat Vasunni Elaya Kaimal (1). ` But if a 
defendant is sued by one only of two persons with whom he 
has contracted or by one only of two persons who have a 
joint cause of action against him, he has a right to have the 
action dismissed unless the other is joined. This is not 
merely technical. . It may be of great importance, because, 
as was pointed out in Ramsebuk y.. Ramlal Koondoo (2), he 
ought to be in a position to recover his costs if he succeeds 
as against all the parties. If there are many executors-some 
of whom are solvent and some insolvent it might be to the 
prejudice of the person against whom the estate has some 
claim that particular executors should. be able to sue him 
with the result that, if he succeeded and got the suit dis- 
missed with costs, he might find no oné against whom he can 
execute his decree for costs, and so it is correctly stated in 
Woodroffe and Amir Ali’s Code of Civil Procedure, Second 
Edition, at page 543, that if the defendant takes the objec- 
tion at a proper time it is his right to have all the proper 
persons joined as - plaintiffs, and if, after the objection has 
been raised, the plaintiff proceeds with the suit without 
taking steps to add the person or persòns whose non-joinder 
has been objected to, and the Court finds that the objection 
is well founded, the suit must be dismissed. . In this case 
the objection was taken at the earliest stage in the written 
statement. It was argued before the District Munsif and 
before the: District Judge, and both. those tribunals _ held, 
and in my view. wrongly, that these two executors by reason 
of the power of attorney could ste in their own names with- 





“ (1909) Lk; R. 33 Mad. 436. 2. r I. L. R. 6 Cal. n 
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out joining the other. No application was made to either 
of those Courts to amend the plaint by joining the other exe- 
cutors but; probably if an application had been made to the 
District Munsif he would have permitted such amendment 
on terms as to costs. The position of the District Judge 
' might have been more difficult, although there too the posi- 
tion is not so difficult as it is in the High Court on second ap- 
peal, where one is conscious of the working of the rule against 
appeals on questions of fact, because if we allow the amend- 
ment now, it might put the defendants in a worse position 
than, they would have been if the amendment had been al- 
lowed in the first instance : and that’ may be the defendani 
objection to further plaintiffs being added at this stage even 
if the consent of these proposed plaintifis were obtained. 
I think there is no course open to us but to dismiss the suit 
with ‘costs of both defendants here and in the Courts 
below__two sets. The appeal will be allowed with two 
‘sets of costs one to the appellant and the other to the 
second respondent, payable by the first respondent. The 
first respondent’s memorandum of objectioris must be dismissed 
and the second respondent’s memo of objections must be 
allowed, both without costs. l 
Wallace, J..—| agree and have nothing to add. 
A. V. V. | ` Appeal allowed. 


wai, 





In THE HIGH Court or JUDICATURE AT MADRAS. 
. PRESENT :— MR. JUSTICE SPENCER AND Mr. JUSTICE 
VENKATASUBBA RAO. : 


The Official Receiver, Tanjore ... Appellant™. 
| Vv. 
B. S. Nataraja Sastrigal and others ... Respondents. 


-7 Provincial Insolvency Act (V of 1920), Ss. 5, 57 and 75—Insolvency—Power 
to appoint special Receiver in supersesston of the Official Recetver—Grounds for 
such appointment—A ppeal by Official Recetver—Madras Insolvency Rules, Rr. 11 
and. 12—Scope of. ` 

YA Where. by an.order of Court a “special Receiver is appointed in supersession 
of the Official Receiver who had been originally appointed receiver, the Official 
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Receiver isa person aggrieved by the order and has a right of appeal against 
it under S. 75 of the Provincial Insolvency Act. Ex parte Sidebotham: Inre 
Sidebotham (1),Official Assignee of Madras v. Ramachandra Aiyar (2) relied on. 

There is nothing in S. 57 of the Provincial Insolvency Act or in Rr. 11 and 
12 of the Rules framed by the High Court under the Act, to prevent the Court 
from removing an Official Recciver from his position as receiver in a particular 
insolvency and appointing a special Receiver in his place. The Court may not 
only at the initial stage appoint a special Receiver for valid reasons, but it may, 


if good grounds are shown, remove the Official Receiver originally appointed at 
any time whatsoever. 


It is desirable that the Official Receiver should be given the control of all 
insolvencies in the District unless very exceptional reasons, such as those connect- 
ed with the personality of the Receiver, are put forward. 


Appeal against the order, dated the 27th day of July, 
1922 of the District Court of East Tanjore at Negapatam 
in Insolvency Petition No. 3 of 1921 and appeal against the 
order, dated the 15th day of August, 1922, of the District 
Court of East Tanjore at Negapatam in I. A. No. 405 of 
1922 in. P. No. 3 of 1921. 


T. M. Krishnaswami Aiyar for appellant. 

T. V. Muthukrishna Aiyar, A. V. Visvanatha Sastri and 
T. V. Ramanatha Aiyar for respondents. 

The Court delivered the following 


JUDGMENTS :__Spencer, J.—The appellant is the Official 
Receiver of the Tanjore District. He appeals against the 
orders of the District Judge of East Tanjore appointing a 
special receiver in I. P. No. 3 of 1921 instead of the Official 
Receiver, in whom the insolvent’s property would ordinarily 
vest under S. 57 ofAct V of 1920. It appears that when the 
adjudication of insolvency was made the District Judge vested 
the property in -the Official Receiver on the 26th July, 1922. 
The next day at the instance of the vakil for some’ of the 
insolvents the District Judge re-considered his order and sub- 
stituted “ Special Receiver ” for “the Official Receiver” in 
his order. S. 57, cl. 2 permits the Court to make such an 
urder for special reasons. The Official Receiver moved the 
Court to reconsider this second order, but the District Judge 
declined to do so on the 15th August, 1922. 


In these appeals a number of points have been’ raised 
on either side. It is contended that the Official Receiver is 
not entitled to appeal under S. 75 and that, even if he is so en- 


t. (1880) 14 Ch. D. 458, 2, (1908) I. L. R. 33 Mad. 134. ` 
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titled, the Court has given good reasons for appointing a spe- 
cial Receiver in the present case and that we should not inter- 
fere with the District Judge’s discretion. On the other hand 
the appellant contends that the Court having passed a final 
order on the 26th of July. had no power under the Provincial 
Insolvency Act to review that order ; secondly that the rules 
framed under the Madras Provincial Insolvency Act, which 
have the effect of law by virtue of S. 79 Cl. 3, give no power 
to a Court to remove an Official Receiver once appointed (vide 
Rule XII) ; and lastly that the reasons given by the District 
Judge for appointing a special Receiver are not sufficient rea- 
sons for making an exception to the general rule. 


On the first point it is clear from S. 75 that the Official Re- 
ceiver is one of the persons who has a right of appeal if he is 
aggrieved by the order of a Court acting in its insolvency 
jurisdiction. Official Assignee of Madras v. Ramachandra 
Iyer (1) affords an instance where the Official Assignee, who 
stands in a similar position to the Official Receivers in the 
mofussil, was regarded as a person ‘aggrieved’ and was 
permitted to ‘appeal. That case proceeded largely on the 
authority of an English case Ex parte Sidebotham: In re 
Sidebotham (2). It appears from the notes at page 459 
that the question of the removal of the Trustee was one of 
the matters that came up for consideration, and the learned 
Judges declared that a ‘Trustee in Bankruptcy would be enti- 
tled to appeal from an order of the Court if he thought it 
unjust and that he would be a person ‘aggrieved’ if a deci- 
sion had been pronounced which had wrongfully refused him 
something to which he was entitled. I hold therefore that 
the appellant has a right of appeal. 


Although the Provincial Insolvency Act does not contain 
any provision for reviewing orders already passed, S. § pro- 
vides that the Court “ shall have the same powers and shall 
follow the same procedure as it has and follows in the 
exercise of its original civil jurisdiction.’ Iam therefore not 
prepared to hold that the District Judge acted illegally in 
altering his order after it had been passed. | 


` Next the provision in R. 12 that “ the Court may remove 
or discharge any Receives or interim Receiver other than an 


Official Receiver ” appears to have been so worded in con- 
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sideration of the fact that under S. 57 of the Act the power 
of appointing Official Receivers is vested in the Local 
Government and, therefore, no Court has the power to rê- 
move an Official Receiver from his ofice. Where the. ap- 
pointment of an Official Receiver to take charge of a parti-’ 
cular insolvency is concerned, the proviso to R. rr allows the 
party to apply to the Court to set aside the appointment of 
the -Official Receiver and to ask that a special Receiver may - 
be appointed in his place. Even if that proviso was intended 
to apply to cases where orders of adjudication have been made 


by the Official Receiver himself, unless the contrary appears 


we may assume that Courts have power to make such orders 
from time to time as are necessary’ for dealing with the in- 
solvent’s estate. Under S. 16 of the General Clauses Act 
whenever a power to make an appointment is conferred, the 
authority having such power must be deemed to have power 
also to.remove any person appointed by it in exercise of that 
power. I therefore hold that the District Judge was legally 
empowered to set aside his own order appointing the Official 
Receiver, ifthere were special reasons for doing so. 

: The reasons given in the District Judge’s order are that 
it. was better in the interests of all parties concerned that a 
special Receiver residing in Negapatam should be appointed 
to deal with the insolvent’s property. The Official Receiver 


was an Interim Receiver before the adjudication, and there 


IS nothing to show that any personal- reason. existed for his 
being’ superseded. _-The property of the insolvents is not sit- 
udte at: Negapatam, where the special Receiver lives, but in 
a village, which is accessible from Tanjore as well as from 
Negapatam ; and during the management of the Jutertm 
Receiver, he was leasing out the lands and doing such other 
necessary acts for the management of the insolyent’s estate: 
The remuneration of Official Receivers, who are paid a fixed 
salary by Government, depends partly upon the receipts obtain- 
ed by them in administering various estates in their district ; 
and those receipts will-be diminished if special Receivers are 
appointed superseding the authority of the Official . Receiver. 
The reasons given by the DistricteJudge and those. appearing 
in the affidavits-of the creditors are not sufficient in my opinion 
to outweigh the general importance of. keeping all insol- 
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vencies ‘within the control of the Official Receiver, unless very 
exceptional reasons, such as reasons connected with the per- 
sonality-of the Receiver, are Pus forward to deprive him of 
that control.: 

The District Judge’s order mtist” be Scena and ‘in 1 lieu 
thereof thé Official Receiver vill be directed to take charge 
of the insolvent’s estate. The appellant’s costs in C. M. A. 
307 in this Court will be defrayed out of the insolvent’s estate. 
There will be no order as to costs in C. M. A. No. 308.. The 


Ist?respondent will bear his own costs in C.. MA, No. 307 in 
this Court. 


Venkatasubba Rao, J :— The oe E to be decided 
is Whether the Ofhcial Receiver j is entitled to appeal against 
the orders passed. Is he a person aggrieved under S. 75 of 
the Act ? On the 26th July, 1922 an order of adjudication 
was made and the Official Receiver was appointed: Receiver 
of the property of the insolyents. On the following day the 
District Judge varied his order of the 26th and appointed a 
special Receiver. The latter applied for the setting aside of 
the order made on the 27th of July, and onthe 15th of 
August, the District Judge passed an order refusing to recon- 
sider his decision. The Official Receiver has filed two appeals, 
one against the order of the-27th of July and-the other against 
that.of the 15th of August. | 

Various cases were cited in the argument bearing on the 
interpretation of the words “a person aggrieved.” But I 
think it is sufficient to refer to two of them. In Exparte Side- 
botham (2), James, L. J. observed that if the Court acted ona 
report by the Comptroller in Bankruptcy that the trustee had 
been guilty of a misfeasance, or neglect, by which the estate 
had-sustained a loss . which the trustee ought to make good, 
the trustee would be entitled to appeal from the order of the 
Court, if he thought it unjust. This observation is no doubt 
obiter but is entitled to great weight. The Lord Justice 
said‘ ‘A person aggrived’ must be a man who has suffered 
a legal grievance, a man against whom a decision has been pro- 
nouriced which has wrongfully deprived him of something 
0 wrongfully refused him something, or wrongfully affected 
his title to.soniething. ” Lérd Esher, M. R. in Re Reed Bowen 


‘& Co. (3), referring to the definition given by James, L. J. 


2. (1880) 14 Ch. D, 458. 3. (1885) 19 Q. B. D. 174. 
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observed that the words used were “ legal grievance ” ‘and not 
“ pecuniary grievance or grievance to person or property ” and 
further added that “a person aggrieved” must be a man against 
whom a decision has been pronounced which has wrongfully re- 
fused him something which he had a right to demand. 

I think the Official Receiver suffered a legal grievance 
and he was “ wrongfully deprived of something”. He was 
removed from office and his application to reconsider the order 
was refused. He was entitled to say that his appointment 
should not have been set aside ; he had a right to ask that he 
should be restored to office. He was aggrieved by the orders 


. made against him. 


This leads me to the consideration of the second question, 
Can the Court remove an Official Receiver who has been 
appointed Receiver of an insolvent’s estate from his office of 
such receiver of that estate ? The answer would depend upon 
the construction of S. 57 Cl. (2). 

S. 56 Cl. (1) and Cls. (1) and (2) of S. §7 run thus :— 

S. 56 Cl. (1): The Court may, at the time of the 
order of adjudication, or at any time afterwards, appoint a 
receiver for the property of the insolvent, and such property 
shall thereupon vest in such a receiver. 

S..57 cl. (1) :—The Local Government may appoint such 
persons as it thinks fit to be called Official Receivers under this 
Act within such local! limits as it may prescribe. ” 

S. 57 cl. (2) :—“ Where any Official Receiver has been 
so appointed for the local limits of the jurisdiction under -this 
Act, he shall be the Receiver for the purpose of every order 
appointing a Receiver or an interim Receiver issued by any such 
Court, unless the Court for special reasons otherwise directs. ” 

It will be seen that an Official Receiver becomes in virtue 
of his holding that office, a Receiver of the property of the 
insolvent, if a receiver for the property is appointed. The 
Court however for special reasons may otherwise direct. In 
my opinion the words “ otherwise direct ” refer not only to the 
point of time when the appointment of a Receiver under 
S. 56 is made, but also the period subsequent to the appoint- - 
ment. That is to say, the Court may not only at the initial 
stage appoint a special Receiver for valid reasons but it may, 
if good grounds are shown, remove the Official Receiver ap- 
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pointed originally at any time whatsoever. This construction 
will avoid an absurdity viz., that the Official Receiver once ap- 
pointed can never be removed by the Court even though he 
may-be guilty of misappropriation or fraud or is shown: to 
have an interest adverse to that of the creditors of the insol- 
vent. Tam therefore of the opinion that under S. 57, cl. 2, 
the Court has the power to remove the Official Receiver from 
his ofhce of Receiver for the property. of an insolvent. 

‘It has beén argued that r. 12 of the Insolvency Rulés 
negatives this power. I must say that there is considerable 
force in this argument. If this be the effect of r. 12, I am 
prepared to hold that it is ulira vires. 

“It has next been pointed out that r. 11 specie 4 pro- 
vides for the setting aside of the appointment of the Ofhcial 
Receiver and for the appointment of a special Receiver. If 
this be the right construction, r. 11- would be inconsistent 
with r. 12. I am inclined to think that the proviso refers 
only to the cases specified in cls. 4 and § i. e. to the Official 
Receiver appointed for the property of the insolvent “ in cases 
where the Official Receiver is. empowered to make orders of 
adjudication.” The decision of the question however does 
not depend on a construction of these rules but I would take 
this opportunity to suggest that a revision of rules 11 and 12 
may be made. | 


The third point relates to ie merits of the ipoe, The 
Official Receiver was removed on the ground that his head- 
quarters ` was at Tanjore, that there was a single Receiver 
appointed by the Government for the two districts, the East 
and West Tanjore and.that therefore a person in the locality 
should be preferred. The Government has appointed one 
Official Receiver for the area comprised within the two dis- 
: tricts, and if the reason given by the District Judge should be 
held sufficient to appoint a special Receiver, the reason would 
exist In every -case and the Official Receiver could never be 
appointed Receiver for any property within the jurisdiction 
of the District Judge of East Tanjore. J am utterly unable 
to regard this a special reason under S. 57 of the Act. 

I therefore agree with the order proposed by my inie 
brother. 

A. V. V. Appeals saat 
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IN THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :— SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice, AND MR. Justice WALLACE. 
Sankaranarayana Pillai ...  Appellant* (Plaintiff). 
oy, | 
Ramaswami Pillai and others... Respondents (Defendants). 


Practice—Right of appeal—Agreement by parties to be bound by the deci- 
sion of a Court on local inspection—Whether excludes right of appeal —Right 
of appeal not taken away, unless parties agree expressly or by necessary 
implication. 

Where the parties to a suit agreed to the matter being decided by the Court 
according to the opinion which it may entertain upon a local inspection without 
going into any further evidence, in a suit in which the Court has jurisdiction, 
such an agreement does not preclude any party from appealing against any 
decree that the Court may pass after such local inspection, excepting on the 
points of fact decided by the Court on its local inspection. 

It is only in cases where an agreement between the parties results in the 
Court assuming jurisdiction which otherwise it would not have or involves the 
Court in going so far outside its ordinary course of procedure that it is im- 
possible for the appellate Court properly to review its decision, that parties are 
not entitled to appeal against the decision of that Court. 

The right of appeal is a very important right and the Court will not imply 
a term to give up that right unless it is driven to that conclusion. 

The right of appeal will not be taken away when the parties agreed to 
mere deviations from the ordinary procedure of Courts. 

Pisani v. Attorney General for Gibralter L. R. 5 P. C. 516 ; Burgess v. 
Morton (1896) A. C. 136 followed. l 

. Nidamarth Mukkandi v. Thammane Ramayya 26 Mad. 76; Chengalraya 
Chetty v. Raghava Ramanuja Dass 37 M. L. J. 100 dissented from. l 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Tuticorin in A. S. No. 58 of 1919 pre- 
ferred against the decree of the Court of the District Munsif 


of Srivaikuntam in O. S. No. 181 of 1917. 


T. R. Venkatrama Sastri for appellant. 
K. R. Rangaswami Aiyangar for respondents. 
The Court delivered the following 


JUDGMENTS :— The Chief Justice.—This case is of con- 
siderable importance because circumstances of a similar nature 
have been before the Courts on several occasions and they 
have given rise to some considerable divergence of opinion. 

The facts are that a suit came before the District 
Munsif as to whether the defencants had unlawfully divert- 
ed some water from the land of the plaintif and so injured 
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his land. When the case came before the District Munsif 
certain plans and documents were put before him and then 
the’ plaintiff and some of the defendants agreed in writing 
and the pleader acting for the other defendants, | have no 
doubt, agreed to what appeared in writing that the learned 
Munsif should himself go and inspect the land. The terms 
of the agreement signed by the plaintiff and two of the defen- 
dants are contained in an affidavit which ran as follows :— 
“We agree to the matter being decided according to the opi- 
. nion which the Court might entertain on the aforesaid local 
inspection without going into any further evidence. ” The 
plaintiff endorsed on that afhdavit an agreement to abide by 
any decision which the Court may arrive at after making a 
local inspection of the land and perusing certain plans and other 
records. The learned Munsif agreed to act on that agree- 
ment and went to the place some seven miles off two days 
later. The case was again before the Court when some docu- 
ments were put in according to the plaintiff’s statement and 
the judgment was given and a decree passed in the ordinary 
form of a decree. 


The issues in the suit were issues of fact and issues of 
law. The learned Munsif found the facts in a certain way 


and in view of those facts gave a finding. In due course 
there was an appeal to the Subordinate Judge and he ex- 


pressed his view that the learned Munsif was wrong in law. 
He held that no appeal lay to him by reason of the agree- 
ment referred to above. He purported to follow a case 
in Chengalroya Chetty v. Raghava Ramanuja Doss (1) where 
a very similar agreement was held to result in the decree be- 
ing not appealable on the ground, as I understand it, that 
the decree was not a decree of a Judge as such but as an 
arbitrator. The law as I understand it is this. Where 
parties agree to a Court proceeding without jurisdiction extra 
cursum curiae as it has been put, the parties cannot appeal 
from the decision of the Court. The parties in fact may 
agree not to appeal from the decision of the Court and such 
agreement will be inferred from the fact that they agreed to 
the Court taking a’ course, which is altogether outside the 
ordinary powers of the Court. But this does not apply to 
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mere deviations from procedure if the. Court has jurisdiction 
over the subject unless there is an attempt to give the Court a 
jurisdiction it does not possess, ‘so that a Court of Appeal 
cannot properly review the decision. Such deviations do not 
deprive either of the parties of the right of appeal. Pisani 
v. Attorney General for Gibralter (2). See also the decision 
of the House of Lords in Burgess v. Morton (3). So in 
these cases the question to be decided is whether an agreement 
between the parties does result in the Court assuming jurisdic- 
tion which otherwise it would not have or involves the Court in 
going so outside its ordinary course of procedure that it is 
impossible tor the appellate Court properly to review its 
decision. 

Further, the giving up of a right of appeal is giving up 
a very important right possessed by all litigants and in my 
judgment such right of appeal can only be given up by a 
clear agreement. It may be that an agreement is in such 
terms that the Court will be driven to imply a term that the 
right of appeal was given up but a Court would not imply 
such aterm unless it was driven to do so. 

Turning to the agreement in this case I can find nothing 
in it to show an intention to give up a right of appeal. I 
think it merely means that the parties agreed to the evidence 
being taken in an irregular way or in an unusual way, viz., 
by the Munsif going to the place and seeing for himself what 
had happened and what was happening and not relying on 


what witnesses in Court told him had happened or was hap- 
pening and the parties agreed to the case being decided in 


that way and to abide by the decision. If an appeal had 
been attempted on the ground that the learned Munsif took a 
wrong view of the facts, that his eyes have deceived him or 
that the procedure ‘of dispensing with the evidence was irre- 
gular I can well understand the argument that the parties 
had agreed not to take any such point, and indeed I think that 
would be right. But, I can find nothing in the words used 
to indicate that the parties intended to give up all rights of 
appeal on questions of law which might arise or did arise in 


the case. I do not think it is right to say that, even’ 
though there was an agreement of the kind indicated, the 
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Court becomes an arbitrator, and in my judgment in order to 
make a Court arbitrator, there must be a clear agreement to 
that effect, as indeed there was in Sayad Zain v. Kalabhai (4) 
A Court acting extra cursum curiae has been said to act as 
quast arbitrator which may be a convenient expression but it 
does not involve an application of the 2nd schedule to the 
Code of Civil Procedure which is applicable to arbitrators. 
Such agreement merely involves that the parties who agree 
expressly or impliedly not to appeal will not be allowed by 
the Court to appeal. I do not think it is necessary to go 
in detail into the cases that have been cited but would ob- 
serve that it would follow from what I have said that I do 
not agree with the reasoning in Nidamarthi Mukhandi v. 
Thammana Ramayya (5) and Chengalvoraya Chetty v. Ra- 
ghava Ramanuja Doss (1). It may be that the result of 
those decisions is correct. Rao Bahadur Raoji v. Govind (6) 
is a-case where the agreement stated that the decision was to 
be final and conclusive. I do not think it is necessary to 
consider: whether the mere inclusion of those words is suff- 
cient, for in this case there are no words to that effect. In 
Jamnadas vw. Gordhandas (7) where the words were “ we are 
not going to produce evidence; and agree to the decision 
which: the Court shall pass after inspection ” it was held, and I 
think rightly, that the Munsif did not thereby become an arbi- 
trator and that an appeal lay from his decision. In Chengal- 
roya Chetty v. Raghava Ramanuja Doss (1) the terms of the 
agreement were “ We shall abide by any kind of decree passed 
by the Court after a personal inspection of the place in dis- 
pute”. Tt was held that the District Munsif acted thereafter 
as arbitrator and that he acted illegally and with material irre- 
gularity in accepting the position of an arbitrator as all the 
parties had not consented. 


It follows from what I have said above that I do not 


agree with the finding that he acted as arbitrator nor do I 
agree that the agreement before the Court in that case 
amounted to an agreement that the Court should act extra 
cursum curiae. — 
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This appeal must be allowed with costs and the matter 
must go back to be disposed of on the merits. 

Wallace, J..1 agree. The respondent rests his case 
not on the footing that the District Munsif’s decree was really 
an-arbitration award but on the principle of estoppel. In 
order that there may be an estoppel prohibiting an appeal by 
either party there must be an agreement implicit or explicit 
not to appeal. I think the words of the plaintiff’s and res- 
pondent’s own undertakings, read together as a contract, are 
enough to dispel any such idea, and to show that what the 
parties agreed to was nothing more than that the finality of 
the District Munsif’s decision by which they agreed to abide, 
was limited to the point which the District Munsif, in the 
absence of other evidence, was required to settle by personal 
inspection, that is, the point of fact necessary for the decision of 
the first issue ; and the agreement went no further. Now it 
is open to the parties in an ordinary suit tried by the ordinary 
procedure to dispense with evidence and it is open to the 
Judge on application by the parties to inspect the place, and 
what he sees on his inspection is evidence within the meaning 
of the Indian Evidence Act, on which he may decide issues in 
the suit, and this and no more is what I conceive the Original 
Court has in this case done. Hence I can see nothing in the 
agreement between the parties ‘which puts the suit extra cursum 
curiae. 

[agree therefore that no estoppel exists except on the 
point of fact decided by the Munsif by his inspection of the 
ground. As to whether on the facts he found he came to a 
wrong decision on the law, I cannot see how can there be any 
estoppel of the right of appeal. If there was no agreement 
not to appeal there cannot possibly be any question of the ap- 
pellant intentionally permitting the respondents to believe that 
he had waived that right, and to act according to that belief. 


I therefore agree in the order proposed by the learned 
Chief Justice. | 


CAS Appeal allowed. 


PART-VIII,] | THE MADRAS. LAW JOURNAL REPORTS, 263. 


In tHe High Court or JUDICATURE AT MADRAS. 
PRESENT :_Mr. JUSTICE SPENCER AND MR. JUSTICE 
VENKATASUBBA RAO. | 
Chintalapudi Sanyasirao, minor by 
next friend Venapalli Atchayya ... Appellant® (Defadt.) 
v. i; 


Chintalapudi Venkatrao, minor by 
guardian ad litem Chintalapudi Chinnayya Respdt. (PlIf.). 


Arbitration—Guardian and ward—Agreement by guardian to refer disputes 
fo an arbitrator to decide on his own information or other information or by 
examining. witnesses or otherwise—Whether agreement binding on the minor— 
Award by an arbitrator on information in the absence of parttes—Award in- 
valid—Legal misconduci—Gross ‘negligence of guardian—Parties sui juris can 
bind themselves by such reference. 

An agreement by the guardian of a minor to refer disputes to be settled by 
an arbitrator and to be bound by and act according to the decision the arbitra- 
tor might give either on his own information or other information known in 
the village or by examining the witnesses of both parties, should he think it 
necessary, is an unreasonable and improvident act on the part of the guardian 
and therefore not binding upon the minor. 

A guardian is not entitled to waive his ward’s right to object to irregular 
procedure. Such conduct on the part of the guardian is gross negligence and 
such gross negligence of a next friend or guardian would entitle the minor to 
impeach an award or a judgment passed against him. 

17 Bom. 299 ; 22 Q. B. D. 577 ; 34 M. L. J: 71 5 42 M. L. J. 429 followed. 

An award passed on such reference by a guardian, when the arbitrator 
acted upon information received in the absence of parties or on his own know- 
ledge of facts is vitiated by legal misconduct and would therefore be invalid. 


_ Ordinarily an award based on information received in the absence of the 
parties or on the arbitrator’s own knowledge of the facts in regard to the 
matters in issue between the parties would be invalid. But it is open to parties 
who are sui juris to agree to a reference that the arbitrator shall decide the dis- 
pute on his own knowledge or that there is no need for him to take any evidence: 
and they will be bound by such a reference and no legal misconduct can be 
imputed to the arbitrator, if he based his award on such materials. (1919) 42 A. 
185 followed. 


Appeal against the order of the Court of the Subordinate 
Judge of Vizagapatam, dated 30th September, 1921 in Original 
Suit No. 62 of 1919. 

A. Krishnaswami Iyar (with him V. Govindarajachari) 
for appellant. : 

The reference to arbitration is itself bad as it is made by 
a guardian on behalf of a minor and contains onerous and un- 
usual covenants. An arbitrator cannot hear one party’s wit- 
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Chintalapudi nesses behind the back. of the other. Itis opposed to the 
Sanyasirao er ' ; i 
v. principles. of natural justice and an award following upon such 


Çhnalapudi a procedure will.be set aside without any further. proof that 
the arbitrator’s decision was actually influenced by evidence so 
taken or received. It is enough if there was a possibility of 
the arbitrators mind being influenced. It is not necessary 
that as a matter of fact it should have-been. influenced. 
Andrews v. Mitchell (1905) A. C. 78 at 80, Walter v. Frobi- 
sher (1801) 6 Ves. 70, Dobson v. Groves 6 Q. B. Rep. 637, 
647, Ramsden & Co. Ltd. v. Jacobs (1922) 1 K. B. 640. Har- 
vey v. Shelton 7 Beay. 462, Harisingh v. Nihal Chand Kanki- 
nari Co. (1922) 34 C. L. J, 39 and Sm. Toolsimony Dassee v. 
Sm. Sudevi Dassee (1899) 3 C. W. N. 361. 


An arbitrator deciding the matter referred to him on his 
- own information is also an unusual and extra-ordinary proce- 
dure. 18 A.L.J.78. [Itis not necessary for me to contend 
that persons who are sui juris cannot consent to or acquiesce in 
such procedure as above or that they cannot bind themselves 
by a covenant not to question the award on the ground of 
fraud,.misconduct, etc. But it is submitted that no guardian 
can make a reference on behalf of his ward with such cove- 
nants and conditions. It would be in substance fettering the 
exercise of a fiduciary power and a covenant which has the 
effect of imposing such a-fetter is invalid and illegal. Weller 
v. Ker 1 H. of L. Scotch Appeals 11 at pp. 15, 16 and Jn re 
Cooke : Winkley v. Winterton (1922) 1 Ch. 292. 


Cases have decided that-a guardian while carrying on a 
litigation on behalf of an infant cannot do anything which is 
beyond what can be regarded as the ordinary conduct of liti- 
gation. Swamirao v. The Collector of Dharwar (1892) 17 B. 
299; ; Rhodes v. Swithenbank (1889) 22 Q.B.D. 577. More- 
over the. present reference must be regarded as an act of negli- 
gence on ‘the part of the guardian which would vitiate all the 
subsequent proceedings Lalla Sheo Churn Lal v. Ramnandan 
Dobey (1894) 22 Cal. 8, Lakshminarayana Tantri v. Rama- 
Chandra Tantri 34 M. L. J. 71 ; Venkata Krishnamacharlu v. 
Perundevamma 56 I. C. 593 ; Chunduru Punayya v. Saga 
Viramma (1921) 42 M. L. J. 429. 

B. Satyanarayana for the respondent. 


That it is within the powers of a guardian tó make a re- 
ference to arbitration on behalf of his ward cannot be con- 
troverted. A series of cases beginning with 4 M. H. C. R. 47 
and In the matter of Romon Kissen Sett v. Hurrololl Sett 
(1892) r9 Cal. 334 have established this. Before a re- 
ference can be regarded as bad it must be shown 
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how the interests of the minor have been pre- 
judiced by it. It has not been shown how the reference in 
the present case: has been detrimental to the interests: of the 
minor appellant. 


It is in evidence that the arbitrator refused to enter on 
the reference except on some such terms and conditions’ as are 
contained here. The appellant could therefore have a refe- 
rence under such conditions ornotatall. In the circum- 
stances of this case therefore the guardian was _ justified in 
making the reference which is now sought to be set aside. 
Whether a guardian acted properly and within his powers or 
not in making a reference to arbitration has to be judged in 
relation to the circumstances attending on such a_ reference. 
No general rules can be laid down. 


“The appellant was not called upon to reply. 


The Court delivered the following 


JUDGMENTS :__Spencer, J._The plaintiff, a minor repre- 
sented by his natural father, sued to establish that he was the 
adopted son of Chintalapudi Sanyasayya. The defendant, 
who is the minor Aurasa son of the said Sanyasayya represent- 
ed by his mother, opposed the suit. There was a reference 
to arbitration without the intervention of the Court. The 
defendant’s mother agreed to the disputé being referred to be 
settled by a single arbitrator and in the muchilika that was 
drawn up she consented to be bound by and act according to 
the decision the arbitrator might give either on his own infor- 
mation or upon other information known in the village or by 
examining the witnesses of both parties should he think | it 
necessary. The agreement to refer goes on__ We shall 
not, before you give a decision regarding the said disputes be- 
tween us, cancel this muchilika executed by us, and one of us 
alleging among others that you are doing injustice, or that 
you are partial and that your arbitration is not necessary and 
that you should not give decision. We shall agree to your 
decision itself as the final decision. | We shall not contend 
for any reason and in any.manner either in Courts or in any 
other places that your decision is not proper and that it cannot 
bind.us.” The arbitrator admits that he enquired of witnesses 
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behind the back of the parties and that he collected informa- 
tion and obtained an admission from the defendant’s mother 
without noting them down in writing. The question is whether 
the minor defendant is bound by such a surrender by his guar- 
dian of his legal right that the witnesses should be examined 
in the presence of parties and whether such procedure 
makes the award “ otherwise invalid ” within the meaning of 


S. 15 of the 2nd Schedule, C. P. C. 


The Subordinate Judge quotes Lachmi Narain v. Sheonath 
Pande (1) and observes : “ If the parties agreed that there 
was no need for him to take any evidence and that the arbi- 
trator should decide the dispute between them on his own know- 
ledge, no misconduct could be implied, if he decided accord- 
ingly. ” 

That is a perfectly sound proposition provided that the 
parties are sui juris. But the question here is whether it was 
a reasonable and prudent act on the part of the guardian of a 
minor thus to commit the interests of her ward into the absolute 
power of a single person whom she permits to follow a pro- 
cedure opposed to natural justice. It is improper on the part 
of an arbitrator to get information from one side in the absence 
of the other or to utilise information not accessible to others 
Vide Galgson v. Armstrong (2), Harvey v. Shelton (3) and 
Dobson v. Groves (4). The arbitrator examined by the 
Court admits that he acted thus, and it also appears from the 
statement of plaintiff's guardian that the arbitrator acted on 
information obtained before the reference.. I am of opinion 
that his procedure vitiated the award given in the present case 
and that the defendant’s guardian could not waive her son’s 
right to object to irregular procedure. Vide Swamurao v. 
The Collector of Dharwar (5) which follows Rhodes v. Swi- 
thenbank (6). I would go further and characterise her con- 
duct as gross negligence on the part of a guardian ; and it has 
been held by this Court in Lakshminarayana Tantri v. Rama- 
chandra Tantri (7) and Chandurn Punnayya v. Rangam 
Viranna (8) that gross negligence on the part of a next friend 
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or. guardian entitles a minor to impeach an award or a judg- 
ment passed against him. ‘The appeal is allowed and the suit 
is dismissed. No costs. 

‘Venkatasubba Rao, J.. The appellant attacks the judg- 
ment pronounced by the Subordinate Judge giving cffect to an 
award made in favour of the plaintiff. The facts of the case 
may be very briefly stated. One Sanyasayya died leaving 
the defendant, his natural son, and his widow Ammanna, the 
mother of the defendant. The plaintiff claimed that he was 
adopted by Sanyasayya and stated that the defendant was born 
subsequent to the adoption and that Ammanna denied the 
adoption and refused to maintain the plaintiff. The disputes 
were then referred to the arbitration of a gentleman by name 
Boddu Appanna Doragaru and the submission was executed by 
the natural father of the plaintiff acting on behalf of the latter 
and by Ammanna acting on behalf of the defendant. The 
arbitrator was to decide whether the plaintiff was the adopted 
son of Sanyasayya and to what rights he was entitled. The 
arbitrator made an enquiry and passed an award declaring 
that the plaintiff was the adopted son of the deceased Sanya- 
sayya and awarded to him a fifth share of the estate. The 
plaintiff then made an application under paragraph 20 of Sche- 
dule 2 of the Civil Procedure Code that the award be filed 
in Court and the application was numbered and registered as 
a suit and the Subordinate Judge ordered, the award to be filed 
and pronounced judgment according to the award. ‘The de- 
fendant contended that the award was not binding upon him 
for the reason inter alia that the arbitrator examined witnesses 
in the absence of the parties and instituted private enquiries 
and passed his judgment upon information so obtained. The 
Subordinate Judge refers to this contention in the following 
passage in his judgment : “ The arbitrator does not pretend 
that he reduced the evidence of the witnesses he examined to 


writing nor did he examine them in the presence of the 
parties. ” | 

-This conduct on the part of the arbitrator is justified 
by a reference to the terms of the submission. The part 
of the submission material for this purpose is as follows : 
“Therefore we have executed this Yeka Panchayat Muchilika 


agreeing to be bound by and act according to the decision 
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you might give either on your own information or upon other 
information known in the village or by examining witnesses 


‘of us both parties should you think it necessary. We shall- 


not, before you give a decision regarding the said dispute be- 
tween us, cancel the muchilika executed by us alleging that 
you are doing injustice or that you are partial and that your 
arbitration is not necessary. We shall agree to your decision 
itself as the final decision. ” 

The first question that arises is : apart from any cove- 
nants in the submission, is an arbitrator under the general law 
entitled to act on information received in the absence of 
parties or on his own knowledge of the facts in regard to the 
matters in issue between the parties ? 

The law is perfectly clear on the point, that an award 
based on such information or knowledge is invalid. In Har- 
vey v. Shelton (9) an award was set aside on tne ground that 
the arbitrator interviewed one party in the absence of the 
other. Lord Langdale M. R. says : “ In every case in which 
matters are litigated, you must attend to the representation 
made on both sides and you must not, in the administration of 
justice in whatever forum, whether in the regularly constituted 
Courts or in arbitrations, whether before lawyers or merchants, 
permit one side to use means of influencing the conduct and 
the decisions of the Judge which means are not known to the 
other side.” The Master of Rolls also observes : “ There 
is no proof, nor in such a case do I apprehend there could be 
proof that the result to which Mr. Wakefield came was in any 
way prejudicial to Mr. Harvey.” Still the award was set 
aside on the ground that “it is an ordinary principle in the 
administration of justice that no party can be allowed to use 
any means whatsoever to influence the mind of the Judge 
which means are not known to and capable of being resisted 
by the other party.” This view was acted upon in numerous 
other cases in England and was accepted in several decisions 
of the Indian High Courts. See Dayakissen v. Dharam 
Das (10), Lachminarain v. Sheonath Pandey (11), Ganesh 
Narain Singh v. Malide Koer (12) and Harising v. Nehal 
Chand Kankinarah Company (13) > ; 


9. -7 Beav. 455 : 49 E, R. 1141. 12. (1911) 13 Cal. L. J. 399. 


zo. (1890) 4 AL. J .13. (1921) 34 C. L. J. 39. ; 


. 159. 
ii. (1919) 18 A. L. J, 78 : 42 All. 185. l . 
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It is also settled that if the parties agree that the arbitra- 
tor shall decide the dispute on his own knowledge or that 
there is no need for him to take any evidence, no misconduct 
can be imputed. See Lachimi Narain v. Sheo Nath 
Pandey (11). Lord Denman, C. J. observes in Dodson v. 
Groves (14), that no information ought to be received by the 
arbitrator in the absence of the parties unless the arbitrator 
has an express power reserved for that purpose or the’ parties 
agree that he shall exercise it. If the parties to this reference 
were sui juris the arbitrator would have been justified in acting 
as he did and his award would not be liable to be set aside 
on the ground of misconduct. But on behalf of the defendant 
who is a minor his mother and natural guardian consented to the 
terms contained in the reference and it cannot be held that the 
act of the mother is beneficial to the defendant. 
Such covenants are sometimes found in submissions 
executed by parties who are su juris. But when a 
guardian is acting on behalf of a minor I do not 
think it can be said that in any case it will be inthe 
interests of the minor for the guardian to consent to the arbi- 
trator possessing such wide powers. However no special 
grounds have been shown to exist in this particular case which 
would justify the empowering of the arbitrator to depart from 
the usual rules of procedure indispensable to the impartial 
administration of justice. 

. There is one matter to which I must advert. It has been 
said that the arbitrator after making enquiries of other persons 
‘nterviewed the defendant’s mother herself and that she ad- 
mitted the plaintiff's adoption. In regard to this, it 1s neces- 
sary to point out that the arbitrator in his award does not refer 
to this incident and does not profess to base his judgment upon 
this admission. What the actual statement made by the 
mother, if any was there is no means of knowing because it 
has not been recorded. In what circumstance the admission 
was made we are not in a position to say. Whether the ad- 
mission was qualified or absolute does not appear. Whether 
she admitted the factum of adoption or the validity of the adop- 
tion we have no means to find out. It must be remembered 


rr. (1919) 18 A. L. J. 78 42 All. “185. 
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that the so-called admission is not a statement by ote of the 
parties to the suit but only a statement made by a guardian of 


one of the parties. Such a statement could not be conclusive 
against the defendant as an admission. In any event, it is 
settled law that if evidence is improperly admitted the Courts 
will not consider the question whether such evidence had or 
had not an effect upon the arbitrator's mind, and in this case 
the arbitrator having made private enquiries and obtained in- 
formation, his award is thereby vitiated. In Dobson v. 
Groves (14) Lord Denman C. J. observes : “ When once 
the case is brought within the general principle 
by a possibility that the arbitrators mind may 
have been biassed, there is a sufficient objection.” In Walter 


v. Frobisher (15), the arbitrator swore that though he heard 


_ certain persons in the absence of one of the parties, the infor- 


mation had no effect upon his award. Lord Chancellor Eldon 
said: “ I believe him. He is a most respectable man. But 
I cannot from respect for any man do that, which I cannot re- 
concile to general principles. A Judge must not take upon 
himself to say whether, evidence improperly admitted had or 
had not an effect upon his mind. The award may have done 
perfect justice, but upon general principles it cannot be sup-. 
ported.” I am constrained for these reasons to set aside the 
award and allow the appeal. From the judgment of the Sub- 
ordinate Judge it is clear that the arbitrator acted honestly and 
no prejudice or desire to do wrong can be imputed to him. 
But-nevertheless, the procedure adopted by him is illegal and 
his acts amount to legal misconduct and his award is therefore 
bad. I agree with the order proposed by my learned brother. 
C. A.S. Appeal allowed. 
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“IN THE HIGH Court oF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE SPENCER AND MR. JUSTICE 
VENKATASUBBA Rao. 


Latifa Bi and another ae A ppellants* (Petitioners). 

a, eo Versus. 

Mottai Ammal and others Respondents (Respondents). 
Madras City Tenants’ Protection Act, Madras Act UI of 1922 Ss. 9 & 10— 

Tenant against whom decree in ejectment was passed before coming inte 

force of the Act, whether can apply under S. 9 of the Act—Application under 


the Act as legal representative of tenant—Duty of Court to determine representa- 
tive character, 


Where a decree has been passed before the Madras City Tenants’ Protection 
Act came into force for the ejectment of a tenant, it is not open to the tenant 


to apply under, S. 9 of the Act, for an order directing the landlord to sell the 
land to him. 


Where an application is made under the Act by a person claiming to be the 
legal representative of a tenant, it is the duty of the Court to adjudicate upon 
his title if there was any contest regarding it and consequently the representative 


character of the applicant should be determined by the Court in the application 
itself. 


Appeal against the order of the City Civil Court, Madras 
dated the 23rd March 1922 in C. M. P. No. 302 of 1922 in 
O. S. No. 278 of 1919. (City Civil Court Appeal 
No. 32 of 1920 on the file of the High Court. ) 

S. Krishnamachariar for appellants. 

C. Veeraraghava Aiyar for respondents. 

The Court delivered the following 

JUDGMENTS :_Spencer J :_The City Civil Judge’s order 
so far as he referred the petitioners to separate proceedings 
for a declaration that they were entitled to whatever rights 
their mother possessed at the time of her death from her status 
as tenant cannot be supported. They were entitled to have 
the question whether thé interest of their mother had devolved 
on them decided by the Court to which they made their appli- 
cation. Another obstacle to appellants’ success however 
exists. . The application was one under S. 9 by persons claim- 
ing to be tenants under Madras Act III of 1922. S. 9 speaks 
only of tenants “against whom a suit in ejectment has been 
instituted. ” 

© In this case a decree was passed against petitioners’ 


mother in the City Civil Court on 13th August, 1920 and was 


confirmed on appeal in thiseCourt on 7th February, 1922, that 
is, before the Act came into farce. 
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The general frame of the Act, including S: 10, ‘makes it 
clear that’S. 9 was not intended to enable tenants to apply for 
sale of the land to them under this section after the ejectment 
suit, to which. they were parties, had been decreed. - 


Section 10 permits Ss. 4, 5, 6 and 8 to be applied to suits 
in “which decrees had been passed for ejecting tenants before 
the Act came into force but not executed. S. § provides the 
manner in which the amount of compensation to be paid to 
tenants is to be determined and subsequently modified. “S. 6 
provides for the determination of a reasonable rent when the 
landlord cannot or will not pay compensation. S. 4 deals 
with the effect of suits for ejectment being dismissed, and S. 8 
with the effect of rents being determined. 

. There is a noticeable omission of S.9 from mention in 
S. xo- It is suggested that this may be due to S. 9 having 
been inserted in the Act after the other sections had been in- 
corporated, and that but for an oversight S. 9 would have 
found mention in 5. 10. | | 

Whatever may be the explanation, the Act, as it has been 
enacted, gives no retrospective effect to S. 9. Consequently 
where a decree has been passed before the Act came into 
force for the ejectment of a tenant, it is too late for the 
tenant to apply to the Court that passed the decree for an 
order directing the landlord to sell the land to him. On this 
ground the application must fail and the appeal is therefore 
dismissed with costs. 

Venkatasubba Rao, J. lam also of the opinion that the 
appeal should be demised with costs. 


© The suit was in ejectment and the City Civil Court passed 
a decree on the 13th August, 1920 and it was confirmed in 
appeal by the High Court on the 7th February, 1922. The 
Madras City Tenants’ Protection Act (Act III of 1922), came 
irito operation on a subsequent date. See S. 81 of -the 
Government of India Act, 1915. The defendant was a 
Mahomedan woman. Her daughters applied to the City 
Civil Court on the 27th February, 1922, some time after the 
Act came into force, for an order under S. 9 to direct the plain- 
tiff to sell the land on which the superstructure stands for a 
price to be fixed by the Court. The learned City Civil Judge 


PART VII] TME MADRAS LAW JOURNAL REPORTS, 273 


dismissed the application’ on the ground that the petitioners 
should get their title declared to succeed to their mother, ap- 
parently being of the opinion that he could not decide in the 
proceedings before him, the question as regards their title to 
represent the deceased defendant. In this he was obviously 
wrong. It was his duty to have adjudicated on their title 
if there was any contest regarding it. The defendant was 
either a tenant liable to pay rent or a person who continued 
in possession after the termination of the tenancy. See S. 2 
cl. (4)... The legal representatives of the defendant would be 
entitled to the same rights as herself. 


But the appeal may be disposed of on another ground 
which is fatal to the appellants. S. 9 refers to a tenant 
against whom a suit in ejectment has been instituted. The 
words ‘has been’ are material. ĮI do not think a tenant, 
against whom a decree for ejectment was passed prior to the 
coming into force of the Act, can apply under S. 9. S. 10 
places the matter beyond doubt. It refers to suits ‘ which 
are pending’ or ‘in which decrees for ejectment...... have 
been passed but have not been executed before the coming into 
force of this Act.’ A distinction is made between suits which 
are merely pending and those in which decrees in ejectment 
_have been passed. S. 10, while stating that Ss. 4, 5, 6 and 8 
shall apply to suits which are pending or in which decrees for 
ejectment have been passed, makes no reference to S. 9. 

I therefore hold that the appellants are not entitled to 
make an application under S. 9. 

— CAS, Appeal dismissed, 
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IN THE HIGH COURT OF JuDICATURE AT MADRAS. 
PRESENT :—SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice, AND MR. JUSTICE WALLACE. 


Vazhayil Parkum Thattan Kunhi 
Kutty and another. ... Appellants*® (Plain- 


tif and party applt.). 
v. -s 
Vazhyil Parkum Thattan Raman 
and others . -1 Respondents . (De- 
| | fendants Nos. & to 
7,9, 10, 12 to 17, 

19 and 21).: 
Hindu Lawo—Custom—Applicabilite—T hattan caste in North Malabar fol- 
lowing Makhathayam Law—Presumption in case of—Partition suit by member 
of caste—Partibility of property—Presumption—Onus of proof—Plaintiff a Veetu 


kutti—Right to share in joint family property—Basis of-—Presumption—Onus of 
proof. 


In the case of the Thattan caste in North Malabar, which caste follows 
Makhathayam Law, the ordinary Hindu Law has in the first instance to be ap- 
plied, unless and until proof of custom to the contrary is established. Under 
Makhathayam Law, as under the ordinary Hindu Law, partibility is the rule, 
and impartibility is the exception, | : 


Held, NA that in a suit for partition by a member of the Thattan 
caste in North Malabar, there was no presumption of law in favour of imparti- 
bility, and the onus of proving the same lay on the defendant. 


Evidence of witnesses to the effect that they had never known ‘a case of 
partition does not afford in law sufficient proof of a valid custom of impartibility. 

The mere fact that the. plaintiff in such a suit is what isknown as a Veetu- 
kutti, or the son of a Sambhandam wife, does not disentitle him to a share 
in the joint family property. Assuming that he is illegitimate, he may claim 
to be a Sudra for the purposes of Hindu Law, and to be entitled to a share 
as in the case of an illegitimate son of a Sudra under the ordinary Hindu Law ; 
or he may rest his claim on the ground that his caste follows Sudra custom in 
the matter of the inheritance of an illegitimate child. If the Hindu Law for 
Sudras is to be applied to the plaintiff’s caste, he will, prima facie, even if Ulegi- 
timate, be entitled to a share without further proof or disproof of that custom ; 
while if his case is to rest on proof of a custom by which Sudra’s custom is as 


‘plied to his caste or on proof of independent custom altogether, then such custom 


will have to be proved. 


Second Appeal against the decree of the Court of the 
Additional Temporary Subordinate Judge of North Malabar 
in. A. S. N. 28 of 1919) A. S. No. 154 of 1918 on the file of 
the. District Court of North Malabar) preferred against the 


* A. No. 2092 of 1920, goth November, 1922. 


2 
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decree of the Court of the Additional District Munsif of Telli- 
cherry in O. S. No. 97 of 1915 (O. S. No. 294 of 1915 on the 
the file of the Court of the Principal District Munsit of Telli- 
cherry). : 

K. P. Ramakrishna Aiyar for appellant. 

C. Kunhi Raman for respondents. 

The Judgment of the Court was delivered by 

Wallace, J. The suit is one for partition by the plain- 
tiff who is a member of the Thattan caste in North Malabar, 
which caste follows Makhathayam Law. Various issues were 
framed, but the original Court dealt with two only, issue II; 
whether the properties are impartible, and issue XIV, whether 
the plaintiff is not the legitimate son of the deceased Valia 
Nambi, the owner of the property sought to be partitioned. 
The original Court held that the property is impartible, which 
finding was enough to dispose of the suit, and that the plain- 
tiff was what is known as a Veetukutti, or the son of a Sam- 
bandham wife who is not brought to her husband's house, and 
that such a Veetukutti is not entitled to a share in his father’s 
property.’ The appellate Court agreed with the original 
Court on the last two points, but did not consider the first. It 
is urged before us by the plaintiff, who is the appellant before 
us, that the lower Courts have erred in law in coming to these 
conclusions. . . | 

_ To take the first issue as to partibility, we think the ori- 


‘ginal Court has wrongly thrown the onus of proof on the 


plaintiff, though the frame of the issue threw it on the contest 
ing defendant, and that it was wrong in holding that there is 
any presumption of.law in-favour of impartibility in the case 
of the Thattan caste. “The Thattans are Hindus, and there- 
fore, under S. 16 of Act III of 1873, the Courts have to apply 
to them. the principles of Hindu Law, unless and until it 1s 
proved that they follow any other customary law. The rule 
of Hindu Law is in favour of partibility, and impartibility 1s 
the exception. Makhattayam Law, which the Thattan caste 
adinittedly follows, corresponds in the main to the ordinary 
Hindu Law. Marumakkattayam, in which partibility is uri; 
known, is an, exception tà the general rule; Hence prima 
facie; Makhattayam involves partibility. ` The original Court 
has relied on various rulings of this Court to rebut that legal 
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presumption, but in our opinion these do not justify any such 
inference. “The case in Rarichan v. Perachi (1) merely says 
that those who follow Makhattayam must not be taken to-be 
necessarily governed by the Hindu Law, that is, that it is open 
to them to prove a custom at variance with Hindu Law ; but 
it is no authority for the proposition that even if such a cus- 
tom is not proved, Hindu Law will not apply. The ruling 
in Raman Menon v. Chathunni (2) proceeded on a definite 
finding that among Thiyyans there is no custom of compulsory 
partition. It may be noted that this ruling relates to Thiy- 
yans and-not to Thattans and that its correctness has 
been gravely called in question in a later ruling of 
a Bench of this Court in Raman and others v. Muthu and 
others (3). In Imbichi Kandan v. Imbichi Pennu (4), the 
decision follows the general principle of Hindu Law either of 
impartible or of divided property. The ruling in 
Kunhi Pennu v. Chiruda (5) also substantially follows 
the ordinary Hindu Law as opposed to that of Maru- 
makhattayam. In Velu v. Chamu (6), which deals with the . 
caste of Illuvans, the Court refused to extend to that caste the 
rule of tmpartibility among Thiyyans as laid down in Raman 
Menon v. Chathunni (2), and held that the Illuvans had 
proved a custom of partibility. There is therefore no good 
ground why this Court in the case of the Thattan caste should 
not follow the principle laid down in 40 M. L. J.- case or 
depart from the ordinary rule that the ordinary Hindu Law 
has in the first instance to be applied, unless and until proof 
of custom to the contrary has been established. This principle 
has also been adopted in two unreported cases of this Court 
coming from Malabar, S. A. No. 518 of 1902 and. 1056 of 


1919. 


As to proof in this case of any custom to the contrary, 
we find none, no proof of the sort which is required to esta- 
blish a uniform, continuous, and definite practice submitted to 
for so longa period that it should be accepted as an establishi- 
ed governing rule of the caste. The original Court rejected 
Ex. E, perhaps with reason, but if the law of Thiyyans is to 











D (1892) I, L, R. 15 M. 281. di (1895) I. L. R. 19 M. 1 . 
2. (1893) I. L, R. 17 M, 184. 5. (1896) I. L. R. 19 M. 440. 


3. (1921) 40 M. L. f, 301. 6. (1898) LL R 22 M. 297, 
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be used ‘to provea custom of impartibility amongst Thattans, 
then .Ex. G, which lays down that the law among Kanichans 
is partibility, should be used in favour of the Thattans. But 
it is right that each 'castc should stand on the footing of its 
own rules and-customs.. Beyond the evidence noted there is 
only thé vague evidence of three Thattans, D. Ws. 2, 3 and 4, 
that custom sanctions no compulsory partition, as against that 
of P. W. 2, another Thattan, who says it does. The evidence 
is very vague and seems to be based merely on the fact that 
the witnesses, D. Ws. 2, 3 and 4 have never known a case of 
partition.’ We cannot hold that such evidence affords in law 
suficient proof of a valid custom, which would suffice to rebut 
thé presumption of law that the property is partible. We 
‘hold therefore that the trying Court has on this i issue committed 
an error of law. 


As to- the next point, both the lower Courts have failed 
to address themselves to the proper legal points at issue. 
Assuming for the moment that there is a concurrent finding of 
fact that the plaintiff is illegitimate, it does not follow as'a 
matter of course, as the lower Courts suppose, that he. is not 
entitled to a share in the joint family property. Among 
Sudras, under the ordinary Hindu Law, an illegitimate son is 
entitled to a share, and it was therefore open to the plaintiff to 
contend, as he does here, either that he is a Sudra for the pur- 
poses of Hindu Law, (which prima facie applies to his caste), 
since Hindu Law brings together as Sudras all castes below 
the Vaisyas, or to contend that his caste follows Sudra custom 
in the matter of the inheritance of an illegitimate child.. On 
the merits of these contentions we say nothing at present, but 
would point out only that if the Hindu Law for Sudras is to be 
applied to the plaintiffs caste, he will prima facie even if ille- 
gitimate, be entitled to a share without further proof or dis- 
proof of that custom ; while if his case is to rest on proof ofa 
custom by which Sudra custom is applied to his caste or on 
proof of independent custom altogether, then such custom will 
have to be proved. In the former case the onus of disproving 
the presumption of law will rest on the defendant ; in the latter 
the onus of proving the custom will lie on the plaintiff. 

. Now’the only issue-on this part of the case, and the only 
Baia therefore to. which the parties, had to direct their attention, 
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was whether the plaintiff is. not the legitimate son of the de- — 
ceased Valianambi. Instead of trying that issue, both Courts 
have ttied-an issue not framed, whether the plaintiff is a 
Veettukutti, apparently assuming first that a Veettukutti is 
illegitimate, as the word is used. in Hindu Law, and secondly 
that to find that plaintiff is illegitimate puts him out of Court. 
It may be here pointed out that among the caste of Mukhavars 
in Malabar, also an inferior caste, it would appear that the 
children of a sambandham connection may inherit their father’s 
property (Vide the Gazette of Malabar, page 182). We 
think there should be definite findings on these points in the 
case of the Thattan caste, since the customs of this caste appear 
not yet to have been the subject of judicial decisions, and a 
decision-in this case will affect the whole caste. 

In order that the matter may be reopened and properly 
tried, the findings that the plaintiff is a Veetukutti and that a 
Veettukutti has no share in his father’s property must be set 
aside and we do so on the ground that they were never in issue 
inthe case. The finding of the trying Court on issue 2, as to 
partibility, is also set aside for reasons already given. The 
decisions of the lower Courts, based on these. findings, are ‘set 
aside. 

“The whole case is remanded to the original Court with a 
direction to rehear the case after framing and trying the 
following issues in the light of the above remarks : 

I. Does the ordinary Hindu Law of partibility of joint 
family- property 'not apply to the Thattan caste in North 
Malabar, or is there any caste custom to the contrary ? . 

II. - Is the plaintiff a. ‘Veettukutti, as that wore is used 
by the Thattan caste ?- S 

I. Isa Veettukutti illegitimate in the legal sense of 


that word’? - 
= IV. Doesa Veettukutti have no shares in the faint family 


property ? 
V. Does an illegitimate Thattan have no share: in the 


joint family property ? 
VI. . If the property is partible and the- plaintiff | is- legi: 


timate, to what share is he entitled ? 
VII. If thé. property is partible- and the. plaintiff is a 
Veettukutti, 1s he entitled to any share, and if so,;what ? 
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VIH. If the property is partible and the plaintiff if 
illegitimate, he is entitled to any share and if so what ? 

Fresh evidence may be taken, as offered by either party 
or by the Court. 

If the findings are that the property is impartible or that 
the. plaintiff is not entitled to any Share, it is not of course neces- 
sary ‘to decide the other | issues as the plaintiff’s suit will fail 
in limine. 

Costs up to date on both” Tower Courts will abide the 
result. Appellant will get his ‘costs in this’ Court. 


A. S.-Y. Reversed and remanded. 


In THE HIGH Court or JUDICATURE AT MADRAS. 
PRESENT :.—MR. JUSTICE KUMARASWAMI SASTRI. 


C. Sundaram Aiyar ... Peétitioner® (1st Respondent 
| | in S. A. No. 50 of 1922 on 
the file of the High Court). 


v. 
Raja Rajeswara Muthuramalinga 

Sethupathi Averghal through Respondent 
his authorised agent and ` (Appellant in do). 
Dewan Rao Sahib S. Thirumalai . 

Aiyangar 


‘Civil Procedure Code O. 41 R. 1 and O. 42—Memorandum of second appeal 
—Presentation of, without copy of decree —Power to excuse delay in furnishing 
copies —Exparte order excusing delay—A pplication to vacate order. 

The provisions of O. 41, R. 1, C. P. Code are imperative and the presentation 
of a memorandum of second appeal without a copy of the decree appealed 
against is not a valid presentation. 
> Srikantha Roy v. Bipra Das (1) Binapani Bibi v. Sashi Bhusan (2) Chamela 
Kuar.v. Amir Khan (3) followed. 

It is open to the Court in the exercise of its discretion under S. 5 of the 
Limitation Act to excuse the delay in the presentation of the decree appealed 
against, ` 

Prosunno Kumari v. Ramachandra (4) Ref.. to. 

Where an exparte order is passed excusing the delay in the arenal of 
an appeal, it is open to the respondent to apply to have the order set aside. 

Dand Bahadur Singh v. Deo Nadat Prosad (5) Ref. to. 


_ C. M. P; No. 2989 of 1922. AA Dated 11th December 1922. 
I. (1919) 27 I. C. 447. 2. (1912) 16 C, L. J. 133. ! 
3 -0 L L. R. 16 All 77. 4. (1912) 17 C. L., J. 66, 
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Petition praying that in the circumstances stated in the 
afidavit filed therewith the High Court will be pleased to va- 


cate the exparte order, dated the 20th January 1922, excusing 


the delay in representation of the Second Appeal No. 50 of 
1922, preferred to the High Court against the Decree of the 
Court of the Temporary Subordinate Judge of Sivaganga in 
A, S. No. 4 of 1918 preferred against the decree of the Court 
of the District Munsif of Paramakudi in O. S; No. 415 of 1915 
and to dismiss the Second Appeal. 

R. Kesava Aiyangar for the petitioner. 

N. Chandrasekara Aiyar for A. Krishnaswami Iyer for 
respondent. 

The Court made the following | 

ORDER :_This is an application to vacate an exparte 
order excusing the delay in re-presentation and to dismiss the 
second appeal with Costs. 

The Second Appeal in which the Rajah of Ramnad is the 
appellant was filed in time but without a copy of the decree 
appealed against. The papers were returned for representa- 
tion with a copy of the decree. When the copy of the decree 
was filed, the appeal was 53 days out of time as the papers 
were returned on the 6th of December 1918 and the decree was 
filed on the 16th of January 1919. On the 18th of January 
1919 the papers were again returned with the remark that the 
appeal became out of time when the copy of the decree appeal- 
ed against was filed and that an affidavit explaining the cause 
of. the delay should be filed. On the 20th January 1922 the 
papers were again presented with an affidavit and orders were 
obtained from me on the same day excusing the delay. © The 
petitioner who was served with notice of the appeal on the 15th 
of April 1922 has filed this application on the 13th November 
1922 for setting aside the exparte order passed. 

There can be little doubt that, though the second appeal 
was presented in time, there was no valid presentation because 
the memorandum of appeal was hot accompanied by a copy of 
the decree appealed against. O. 41. R. 1. is imperative and 
states that a memorandum of appeal shall be accompanied by 
a copy of the decree appealed against. In Sirikantha Roy v. 
Bipra Das (1), it was held that it was a condition precedent 


T. (1915) 27 I. C. 447. 
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to theré being a valid memorandum of appeal that it should be 
accompanied by a copy of the decree ‘appealed from. The 
same view was taken in Binapani Bibi v. Sashibhushan (2) ; 
Khirodi Sundari Debi v. Jnanendra Nath Pal Chaudhuri (3) ; 
and Chamela Kuar v. Amir.Khan (4). In Dand Bahadur 
Singh v. Deo Nandan Prosad (5), it was held that where an 
exparte order is passed excusing the delay, it is open to the 
other party- to apply to have it set aside. There can be little 
doubt that Courts have power to excuse the delay in the pre- 
sentation of a copy of the decree appealed against and I need 
only refer to Binapani v. Sashibhusan (2), Hem Chandra 
y. Jadab Chandra (6) and Prosonno Kumari v. Ram Chan- 


dra (7) where it. has been held that it is open to the Court. 


to pass-an order that a certified copy of a decree be received 
and attached to the memorandum of appeal if it is satisfied that 
the discretion vested in it under S. 5 of the Limitation Act 
should be exercised in favour of the appellant. 

-The question here is whether the delay should be excused. 
So far as the affidavit filed on behalf of the appellant is con- 
cerned, the reason for not filing the copy of the decree appealed 
against along with the memorandum of appeal is that the 
Dewan of the appellant did not send a copy of the decree along 
with the papers to be filed and that ‘as the last day for filing 
the appeal. was the 7th November 1918 the clerk of 
Mr. A. Krishnaswami Aiyar Vakil for the appellant, filed the 
appeal without the copy of the decree. On the application to 
set aside the ex-parte order excusing.the delay, no affidavit 
has been filed either by the appellant or his Dewan or any 
other person explaining why a copy of the decree was not sent 
along with the other papers or why there was a delay of 53 
days. Inthe absence of any explanation I am of opinion that 
the delay has not been properly explained. J am, after hear- 
ing the petitioner, of opinion that the long delay has not been 
explained so as to justify me in exercising my discretion under 
S. 5 of the Limitation Act and excuse the delay in the presenta- 
tion of the appeal-as the authorities which have been cited to 
me by the petitioner's Vakil show that the second appeal itself 
was incompetent at the time of presentation owing to the 
absence of -a copy of the decrge appealed against. 


2. - (1912) 16 C. L. J. 133. 3. - (1901) 6 C, W. N. a83. 
4. LLOR. 16 All 77. 5. (1913) 20 1. C. 513. 
7. 
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J, therefore, set aside my order excusing the delay. and 
direct that the Second Appeal be posted for orders before a 
bench. l 


(This second was eventually dismissed on the ground of delay 

in presentation by Spencer and Venkatasubba Rao, JJ. Rep.). 
A. V. V. eee! Order set aside. 
In THE HIGH Courr oF JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE SPENCER AND MR. JUSTICE 
VENKATASUBBA RAO. 


Swaminatha Mudaliar TE Appellant* (Defendant). 
Versus. 
Kumaraswami Chettiar and others Respondents (Plain- 


‘tiffs Nos 3, 4, and 5). 
C. P. Code, O. 1, Rr. 8 and ro—Representative suit—Addition of plaintifs 
after decree. l 
In a suit by three persons under S. 14 of ‘the Religious Endowments Act, a 
decree for damages was passed in favour of the plaintiffs. The plaintiffs neg- 
lected to execute the decree whereupon the Court added the trustees of the 
temple as plaintiffs to enable them to execute the decree. Held that as the suit 
was brought by the plaintiffs in a representative capacity it was competent to the 
Court under O. 1, R. 8, C. P. Code to add parties even after the passing of a 
decree. oe 
Krishnamachariar v. Chinnammal (1) ; Srinivasa Atyangar v. Arayar Sri- 
nivasa Aiyngar (2) ; Prayag Doss Ji Varu v. Tirumala Sri Rangacharla Varu 


°(3) followed. 


. Appeal against the order dated 27th January 1922 of the 


District Court, East Tanjore at Negapatam in Execution Ap- 


plication No. 406 of 1920 in O.. S. No. 1 of 1911. 
‘K. Raja lyer for appellant. . 
K. Bhashyam Iyengar and K. §. Desikan for respondant. 
The Court delivered the following l 
-© JUDGMENT :— This suit was instituted under S. 14 of the 


‘Religious Endowments Act by 3 persons acting ina representa- 


tive capacity. The decree obtained in the High Court on 
appeal was for the recovery of a certain sum of money as 


‘damages on behalf of the temple. Two out of the three 


plaintiffs are still alive and there has been no devolution of 


their interest upon the respondents. The District Judge’s 
order does not purport to be one made under O. 22, R. 10 and 


it is therefore not necessary for us to consider the applicability - 
oS i ee 
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The’ District Judge has ordered the respondents to be 
brought on the record as decree holders because they represent 
the temple in their capacity as trustees and because it is in the 
interests of the trust that the decree should be executed, the 
original decree holders having neglected to enforce it for over 
five years. 

It may be unusual to bring fresh plaintiffs on the record 
after a decree has been passed, but there is authority for do- 
ing so under O. 1, R. 10 in Vekatchand Lakshmi Chand v. 
Advocate General (1) and in Lingammal v. V enkatammal (2) 
although it might be improper and inconvenient in particular 
cases to add defendants after. decree and to allow proceedings 
to be taken against them in execution (See Goodall v. Mus- 
soorie Bank, Ltd. (3)). On the contrary it was held in 
Jotindra Mohan Tagore v. Bejoy Chand M ahatap (4) that 
the power of the Court to add parties depends on whether the 
questions arising in the case are still sub judice. That may be 
sound principle in suits where no other interests are involved 
but those of the individual plaintiffs and defendants. 

In a representative suit however like the present, as 
observed in Krishnamachariar v. Chinnammal (5), all the 
members of the class are in effect parties to the suit and any 
of them is entitled to bring himself on the record as an actual 
party [see also Srinivasa Aiyangar v. Arayar Srinivasa Aiyan- 
gar (6)]. | 

O. 1, R. 8 expressly permits any person on whose behalf 
a representative suit is instituted to apply to the Court to be 
brought on the record, and the words of this rule are not 


limited, as they are by O. 1, R. 10 by the purpose being 
expressed as that of adjudication on the questions arising in the 
suit. In Prayag Doss Ji Faru Mahant y. Tirumala Sri Ran- 
gacharlavaru (7), which was a scheme suit, it was held that 
persons interested might enforce in execution the directions in 
the Scheme. - 

~- _ The principle involved is the same here, and we therefore 
consider that the District Judge acted properly in bringing the 
respondents on the record. 

The appeal is dismissed with costs. 
Appeal dismissed. 


TEREE SSN Se 

r 8 Bom. H, C. R. 96. s 2. I, L. R. 6 Mad. 227. 

3. I. L. R. ro All. 97. 4 I. L. R. 32 Cal. 483. i 

5. (1912) 24 M. L. J, 192. - 6. (1910) I. L, R. 33 M. 483 : 20 M. 1L: J. 546. 
7: (1905) I. L. R. 28 Mad. 319. 
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In THE HIGH COURT oF JUDICATURE AT MADRAS. 
PRESENT :__MR. ‘JUSTICE PPENGER: AND Mr. JUSTICE 
VENKATASUBBA RAO. 


Ramabadra Chetty ...  Appellant* (and WANAWA ERE: 
l Versus. 
V. Ramaswami Chetty and others Respondents (Petition- 


ers Creditors). 


Insolvency—O ficial Receiver—Sale held by—Interference by Court—Powers 
of —A ction of Receiver irregular and prejudicial to general interests of creditors 
—Interference on ground of. 


- The Courts’ power to interfere with a sale held by an Official Receiver is 
not limited to cases where there has been some malafides on the part of the 
Receiver or of the purchaser. It can also interfere in a case in which the 
action of the Receiver was irregular and has prejudiced the general interests 
of the creditors. 

Appeal against the order of the District Court of Trichi- 
nopoly dated the 21st day of February 1921 and made in 
C. M. P. No. 773 of 1919 in I.P. No. 20 of 1917 on its file. 


S. Doraiswami Iyer and T. D. Ramiah for appellant. 
S. T Stinivasagopalachari for respondent. 
The Court delivered the following 


JUDGMENT :— It is contended that the Court’s power to 
interfere with a sale held by an Official Receiver is limited to 
cases where there has been some malafides on the part of the 
Receiver or of the purchaser. 


Reliance is placed on the case of Ex parte Lloyd ‘Re 
Peters (1) where the Master of the Rolls observed that 
the Court would not interfere unless the trustee did 
that which was so utterly unreasonable and absurd that no 
reasonable man would so act. The same objection was taken 
in Thiruvenkatachariar v. Thangaya Ammal-(2) and over- 
ruled. It was then observed “ It (the case of Ex parte Lloyd : 
Re Peters (i) ) is not an authority for the proposition that 
where proper reasons. are given by a Court: for 
holding that the action of the Receiver was irregular and 
has prejudiced the general interests of the creditors, it should: 
not set aside the order passed by the Receiver.” We adopt 
these observation in dealing with ‘the present case where the 
AA ej te UA 


A. A. O. No. 341 of 1921. l gth Noveinber,. 1922. H: 
1.7 (1882) 47 L. T.64. ; a Iola R. 39 Mad, 479 
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Receiver’s act was certainly irregular and prejudicial to the cre- 
ditors in accepting a far lower bid at the second sale. 

The suggestion that the appellant had no opportunity to 
file a counter affidavit in the District Court is not accept- 
able in view of the entries in the B diary which show that argu- 
ments were heard on three different days. ‘The appeal is dis- 
missed with costs. The costs in the District Court after the 
demand by the High Court will be borne by the Official Rec 
ver whose act occasioned the Court’s interference. ‘The costs 
of the appeal on the previous occasion are provided for in the 
lower Court’s order and we allow that order to stand in that 
respect. 


A. S. VY. Appeal dismissed. 

IN THE High COURT oF JUDICATURE AT MADRAS. 

PRESENT :__Mr. JUSTICE SPENCER AND MR. JUSTICE 
VENKATASUBBA Rao. 


Rajagopala Pandarathar L Appellant® (1st 
Respondent). 

v. 
K. Thirupathi Pillai and another ... Respondents 
; (Petitioners). 


Decree—Construction—Decree for sale on a morigage—Description of pro- 
perly in the body of the mortgage deed and in the Schedule—Mortgage of a 
Zemindari village—Residential buildings if included, 


A mortgage decree directed the sale of a Zemindari village as described in 
the mortgage deed. In the body of the mortgage the property was thus des- 
cribed : “We (the mortgagors) have mortgaged to you for Rs. 15,000 the village 
of K, which is included in the four boundaries given below and which is 
attached to our Zemindari and which ancestrally belongs to us and is in our 
enjoyment........ and which is capable of yielding an annual melvaram kist 
of Rs. 3,000.” At the foot of the document was given a specification of the 
mortgaged property in these terms: “ The four boundaries of the village of K. 
attached.to Zemin. . (Then followed a description of the boundaries). The 
village of K. situate within the four boundaries is inclusive of poromboke, nanja 
52 velis (and odd) punjah 204 velis (and odd). The total of nanjah and 
punjah is 256 velis (and odd). Excluding the lands sold up to date, the re- 
maining lands and all the rights and privileges I possess in the waste lands 
poromboke and other lands attached thereto, all kinds of trees, topes, wells, 
ponds, tankbunds, etc. have been given as security,” On a question arising as 
to whether the residential buildings of the Zamindar situate in the village of K. 
and within the four boundaries above-mentioned, were included in the security, 
Held, (1) that the specification at the foot of the mortgage controlled the 
general words in the body of the deed ; (2) that the words “and other lands 
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attached thereto” occurring in the specification of the property were" ejusdem 
generis with waste. lands and poromboke etc. enumerated previously ; and that 
the residential buildings of the Zemindar did not pass under the mortgage. 


Appeal against the order of the Court of the Subordinate 
Judge of Tanjore, dated the 25th July, 1921, in E. P. No. 149 
of 1919 in O. S. No. 43 of 1911. 

G. Krishnastami Aiyer for appellant. | 

T. M. Krishnaswami Aiyer and N. Sivarama Krishna 
Aiyer for respondents. 

The Court delivered the following 

JUDGMENTS :_Venkatasubba Rao, J. The dispute turns 
upon the construction of the mortgage deed on which the suit. 
was based. It has been conceded before us that the decree 
directs the sale of property described in the mortgage deed. 
The 1st defendant contends that his residence or the buildings 
constituting the palace are not included in the description con- 
tained in the decree, and cannot therefore be sold under it. 
On the other hand, the plaintiff argues that these buildings 
should not be excluded from the sale. To deal with these 
respective contentions it is necessary to have an accurate render- 
ing of certain portions of the document which is in Tamil. 

In the body of the document there is the following 
passage : 

“We have mortgaged to you for Rs. 15,000 the village. 
of Kovilur which is included within the four boundaries given 
below and which is attached to our Zamindari and which ances- 
trally belongs to us and is in our enjoyment........ and which’ 
is capable of yielding an annual melvaram kists of Rs. 3,000.” 
So. far the description is general and no portion of the Zamin- 
dari is excluded. 

At the foot of the document is given a complete discrip- 
tion of the mortgaged property. I give below a translation 
of what occurs at the close of the document : 

“Description of property.” 

“ The four boundaries of the village of Kovilur attached 
to Gandharvakota Zamin 
West of: 

North of | 
East of 
South of 
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The village of Kovilur situate within these four boundaries 
is : inclusive of Poromboke, Nanja $2 Velis 5 Mahs and 32 Ku- 
lies: Punja 204 Velis 2 Mahs.and 92 Kulies : the total of 
Nanja and Punja is 256 Velis 8 Mahs and 30 Kulies. 

Excluding the lands sold by auction up to date in respect 
of the maintenance of my mother, the remaining lands and 
all the rights and privileges I possess in the waste lands, porom- 
boke and other lands attached thereto, all kinds of trees, topes, 
wells, ponds, tank-bunds, fruit trees, wood trees, foot paths, 
elevated and low portions etc., be they a little more or a little 
less have been given as security. ” 

It is admitted that the palace buildings are in the village 
of Kovilur and are within the four boundaries mentioned 
above. But the general words in the body of the document 
are qualified by the description given at the foot of it. There 
is a clear enumeration of what the village of Kovilur within 
the aforesaid four boundaries consists of. There is no men- 
tion of the palace buildings. Although no doubt the village 
of Kovilur was stated in the document to be the subject of the 
mortgage, the parties went further and described what accord- 
ing to them was the village of Kovilur which was intended to 
be mortgaged and it seems tome that the words in the body 
of the document must be read subject to the more precise des- 
cription given which must be taken as controlling the general 
words occurring in the earlier portion. 

I may state that it has not been argued on behalf of the 
plaintiff that the building is comprised within the total area 
mentioned of the Nanjah and Punjah lands namely 256-Velies 
8 Mahs and 30 Kulies. But the only argument advanced 1s 
that the palace buildings must be regarded as included in the 
expression ‘the remaining lands’ or ‘ poromboke and other 
lands’ or the words ‘etc.’ I find it impossible to hold that 
the words ‘the remaining lands’ or ‘ poromboke and other 
lands attached thereto (remaining lands) ’ can be regarded as 
including the residential building of the Zamindar. 

Turning to the words ‘ etc.,’ they follow an enumeration 
of specific things beginning with “ all kinds of trees”’ having 
some characteristic, and the words should be restricted to 
things of the same nature as those which have been already 
mentioned. In such a case the rule of ejusdem generis will 
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apply and the residential building cannot be said to be ejusdem 
generts with the things already enumerated. 

A being seized of a manor and other real estate in the 
County of M. mortgaged the last mentioned real estate to B ; 
by a subsequent deed he mortgaged to C “all the heredita- 
ments and premises comprised in the previous mortgage, and 
all other lands tenants and hereditaments (if any) in the 
County of M ” of which he was seized. It was held that the 
manor did not pass, Vice Chancellor Wood observing as 
follows : 

“© I think the clear intent and purport must be held to be 
simply a sweeping in of other property ejusdem generis with 
the property which had been so conveyed, if any there should 
be ; certainly not to include a copyhold property or manorial 
rights in the property of a totally different character from any- 
thing attempted to be conveyed or specified throughout the 
deed.” Rooke v. Lord Kensington (1). 

In Abdul Hasan v. Ramzan Ali (2) it was held that in 


the absence of proof that a building belonging to the Zamindar 


was excluded from sale, the sale of his “ rights and interests ” 
in the village passed such building to the auction purchaser. 
Similarly in Banki Lal v. Jagat Narain (3) it was held that a 
Kothi or other building situate within a Zamindari area 
would be included in and pass with the Zamindari unless the 
contrary is shown by evidence of the circumstances from which 
it may properly be inferred that the building is not an appurte- 
nance of the Zamindari. In Asghar Reza Khan v. Mahomed 
Mehdi Hossein Khan (4) their Lordships of the Judicial Com- 
mittee held that the deed which contained no words of excep- 
tion or reservation and was ample in point of language to pass 


the land on which the bazar was situated did pass the same in 


the absence of words showing an intention to exclude it. 
These cases are of little assistance to the plaintiff. It is 
no doubt true that the palace building is an appurtenance to the 
Zamindari but the rule laid down in these cases is that there 
is the presumption in favour of the inclusion of such a build- 
ing unless there is anything to show that it was excluded ex- 
pressly or by implication. (See I. L. R. 4 All. 381 already 
referred to). ° 


1. 25 L. J. (Ch.) 795. 2. I. L. R, 4 All 381. : 
3. 7. L. R. 22 All. 168 at 173. 4. I, L, R. 30 Cal. 556 (P. C). 
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In Sakhawat Ali Khan v. Muhammad ‘Abdul Karim 
Khan (5) it was clearly laid down that the doctrine that the 
sale of a Zamindari included also buildings situated within the 
Zamindari is applicable only in the absence of evidence indica- 
ting an intention to exclude them from the sale. 

The determination of the question, solely depends upon 
the right construction of the deed of mortgage, and in my 
opinion there is an indication of an intention to exclude the resi- 
dence of the Zamindar from the security. 
~ There was a subsidiary argument advanced before us on 
behalf of the 1st defendant which ‘related to certain objections 
to the terms of the proclamation of sale. It has not been 
shown that the portion to which exception has been taken is 
likely to cause any prejudice to the 1st defendant ; and even 
apart from this he has not satisfied us that at this stage we 
can interfere with the portion of the order relating to the 
terms of the proclamation. | 

In the result we allow the appeal to the extent of permit- 
ting the proclamation to be amended. by excluding the palace 
building of the zamindar, and in other respects the appeal 
fails. Each party will bear his own costs of this appeal. 

Spencer J :__lagree. The specification of the mortgaged 
property at the foot of the mortgage deed obviously controls 
the words in the body of the deed “ the village of Kovilur 
which is included within the undermentioned boundaries, which 
is attached to our Zamin, which belongs to us ancestrally and is 
in Our enjoyment, and which is made liable under Nagappa 
Chettiar’s decree and is capable of yielding an annual melvaram 
kist of Rs. 3,000. ” 

If what was mortgaged was expressed as “all that lies 
within the 4 boundaries ” given I should hold that the family 
residence of the zamindar, or palace as it is called, was includ- 
ed ; but it cannot be part of the 256 Velis 8 Mahs and 30 Kulis 
of wet and dry fields, and as there is a sweeping clause follow- 
ing the specification of cultivable lands, the other items should 
be taken to-be ejusdem generis with those that are specified. 
I: dò not think such an important item as a family residence can 
have been intended to be cavered by the description given in 
these. words— “the rest of the lands, be they a little more or a 
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little less, together with the waste lands, poramboke and other 
lands, all sorts of trees, topes, wells, ponds, tanks, embank- 
ments, fruit trees, timber trees, footpaths, hills and dales, etc. ” 
In this detailed description the omission of housesites, houses 
and other superstructures is conspicnous. As for the cases 
quoted, none of them is on all fours with this. In dbu Hasan 
v. Ramzan Ali (2), it was held that the killa (or fort) was 
part and parcel of the Zemindar’s rights and interests in the 
village of Hajipur. There was no specification of what was 
meant by the village of Hajipur, as there is here of the village 
of Kovilur. In Banki Lal v. Jagat Narain (3), the determi- 
nation of the question whether the “ Kothi ” (or house) passed 
by the sale turned principally on a consideration of what was 
attached in the warrant of attachment. In Asghar Reza Khan 
v. Mahomed Mehdi Hossein Khan (4) “ bazars ” were includ- 
ed in the operative part of the mortgage deed. So the Judi- 
cial Committee held that the interests of the defendant Zamin- 
dar in the Kutubgunge bazar passed by the sale. 

Ground 4. in the Memorandum of Appeal raises a ques- 
tion as to the terms of the sale proclamation. On this point 
no appeal lies. I agree with the order proposed. 


A. V. V. ee, Decree modified, 
IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :— SIR WALTER SALIS SCHWABE, K. C. Chief 
Justice, AND Mr. Justice WALLACE. 


The Secretary, Board of Revenue 
(Income-tax), Madras ... Referring Officer*. 
i U f 
The Madras Export Company, Madras... Assessee. 


Income Tax Act, (VII of 1918)—Ss. 3, 5 and 33 (1)—Income accruing 
outside British India, but derived through or from a business connection in 
British India—Liability to Income-tax Act, S. 33 (1)—Not a charging, but a 
machinery section—Its applicability. 

A firm with head-quarters in Paris purchased ‘skins in British India to the 
orders of constituents in various parts of Europe, and America, and made its 
profit by commission on the sales. The skins were bought in British India for 
the firm by an agency called the Madras Export Company resident in Madras. 
That Company bought skins at the lowest prices it could get, subject to a maxi- 
mum fixed by the Paris firm, and shipped them in the raw state, as purchased, 








*R. C. No. 4 of 1922. ° Dated 30th October 1922, 
2. (1882) I. L. R. 4 All. 381. 3. (1899) I; L. R. 22 All, 168; 
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irider the directions of the Paris firm. The Madras Export Company made none 
of the profits on the sales of those skins, and no part of the profits of the firm 


in Paris were remitted as such to Madras. The Paris firm put the Madras 
Export Company in funds for the purchases in Madras. 


Held that the Madras Export Company was not assessable by force of S. 33 (1) 
of the Income-Tax Act VII of 1918 as the agent of the Paris firm on the profits 
made-in Paris by the Paris firm through or from its business connection with 
the Madras Export Company in British India. 


S$. 33 (1) of the Act of 1918 is not a charging section at all, but a machi- 
nery section and is not intended to impose any taxation upon any income which 
would not’ otherwise be liable to. tax, but to point to the method of collecting 


the income-tax where a person whose income is to be taxed is not himself avail- 
able. 


Per Wallace, J :—The phrase “ through or from any business connection” 
in S. 33 (1) is governed and controlled by the phrase “derived from business” 
in § 5 (iv) of the Act. 


‘Case stated under S. 51 of Act VII of 1918 by the 


Secretary, Board of Revenue (Income-tax), Madras. 


The Government Pleader on behalf of the Government. 


R.N. Aiyangar and O. T. Govindan Nambiar instructed 
by Messrs King and Partridge Solicitors on behalf of the 
Assessee. 


The Court delivered she ER 


- JUDGMENTS :— The Chief Justice. The question for 
AA in this case is whether the profits made by a 
resident i in France with a branch or agent here— which profits 
are received and retained in France are liable to income-tax. 


The relevant facts are that a French Firm has a branch 
in. Madras whose sole duty is to buy leather goods here and 
ship them to France. The French Firm are a firm of com- 
mission agerits and they make the profits i in question by being 
paid at a defined rate of commission on the value of the 
goods shipped. I had some doubt whether the fact that the 
French Firm made this profit by commission distinguished the 
case from that in which a similar firm bought here through 
agents and made a‘profit by re-sale in France but have come 
to. the conclusion that it is an irrelevant consideration how it 
makes its profits, if itis in fact made and received- in France 


and not here. By S. 3 (1) the Act is to apply to all income 


from whatever source it is,derived if it accrues or arises or 
is received in British India, or is under the provisions of the 
Act deemed to accrue or arise or to be received in British 
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India. By S. 5, which is the charging section, certain classes 
of income are chargeable to income-tax and they include 
“ (LV) income derived from business. ° Chapter 4 of the Act, 
headed “ Liability in special cases, ” contains a group of sec- 
tions providing for taxation of certain persons although not 
the actual persons entitled to the income in question such as 
guardians, trustees, agents and partners in a firm which has 
discontinued business. S. 33 (1), one of those grouped 
sections is in the following words : “ In the case of any per- 
son residing out of British India all profits or gains arising 
to such person, whether directly or indirectly through or from 
any business connection in British India, shall be deemed to 
be income accruing or arising within British India, and shall be 
chargeable to income-tax in the name of the agent of any 
such person, and such agents are to be deemed for the purpose 
of this Act to be assessees in respect of such Income-tax.”’ It 
is argued on behalf of the Government that this section brings 
into tax income where-ever earned or whether received in 


- British India or not by a foreign resident if any part of the | 


business which ultimately results in profit is conducted in British 
India. If this contention is right it would result in all foreign 
purchasers of goods in India for the purpose of manufacture or 
resale elsewhere being liable for Indian Income-tax on any 
ultimate profits made in fact in the countries to which the 
goods are exported. This would be a startling innovation and 
quite contrary to the established principle of taxation in 
England, and as far as | know, elsewhere and one which might 
léad to protest on the ground that it was contrary to the Comity 
of. Nations, and would also in all probability result in residents- 
in foreign countries as far as possible avoiding purchasing in 
this country its products though these are considerations with 
which the Courts are not concerned if the statute clearly im- 
poses such taxation, though they are material considerations 
in selecting between alternative interpretations if there is found 
to be an ambiguity. It may be that the words of S. 33 (1) 
taking its language literally, would be sufficient to impose this 


taxation though, it is to be observed the words ‘through or 


from any business connection in British India’ are very vague 
and the meaning thereof is not defined. The words are in 
my view most unsuitable if intended and have a wider meaning 
than the well-known meaning of the words in the charging 
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deemed to accrue or arise’ or to be received in British India.” 
Hence Ss. 3 (1) and 33 (1) read together import that the Act 
shall apply to all income accruing or arising, to a non-resident 
in-British India, whether directly or indirectly, through or from 
any business connection in British India. The Government 
pledder, on behalf of the Board of Revenue, contends that 
this renders liable to incometax all business profits made by a 
non-resident received not only within but outside of British 
India in so far as these accrue or arise through or from any 
business connection in British India. If the phrase ' business 
connection ’ iè to be read as the Government Pleader contends, 
as something much wider than the term ‘ trade’ or ‘ business’ 
itself, then the far-reaching effects of such a claim are obvious, 
and will extend far beyond what has been hitherto recognised 
in British India as the territorial limit of taxation of income 
derived from trade. Hitherto such taxation has been limited 
in British India from trade carried on in British India, whether 
the recipient resides in British India or not, and to income 
received in British India though derived from a foreign source 
when the recipient resides in British India. The general 
scope.of Ss. 3 and 5 of the Act of 1918 does not seem to me 
to alter the previous general principle that the profits taxed 
should accrue in British India. If it was intended to abandon 
this well-recognised restriction and to reach profits accruing 
outside British India, more apt and express terms should have 
been employed in those sections. 


The terms ‘ business connection ” has not been defined in 
the Act. ú That perhaps is not surprising in an Act which does 
not even define the source of gain which it sets out to tax ; but 
when it is contended that ‘ business connection’ was designed 
to mean something different from and wider than the business 
itself, which ex-hypothesi takes place outside British India, and 
thus to cast wider the net of the income tax gatherer it behoves 
us to be cautious and not to accept the contention unless we find 
it justified by the legal maximum enunciated by Lord Sterndale 
Master of Rolls in Smidth (9 Co. v. Greenwood (3) ‘the 
well-known canon of constrnction of taxing Acts that no one is 


~ ————— rrr es pe 


3. (1921) 3 K, B.. 583, 


The 
Secretary, 
Board of 
Revenue 
v. 
The 
Madras 
Export 
Company. 


——— 


Wallace, J. 


The 
Secretary, 
Board of 
Revenue 

LA 

The 

Madras 


Export . 


Company. 


Wallace, J. 


296 THE MADRAS LAW JOURNAL REPORTS, (VOL, XLIV. 


to be taxed except by express words’. Does the Act’ then ex- 
pressly charge income accruing outside British India, but de- 
rived through or from a business connection in British India ? 


The charging section of the Act is S. ¢ Sub-section (iv) 
makes chargeable ‘income der ived from business’ and (in- 
come) for the purposes of this case has the meaning read into 
S 3 (1) which I have set-out above : that is, it would cover 
income accruing or arising outside British India through or 
from any ‘business connection in British India. Thus such 
income itself is only chargeable when it is “income derived 
from business ” by force of S. 5. The phrase in S. ç is not 
“income derived from or through any business connection”. 
At one stage of his argument the Government Pleader contend- 
ed that such a phrase might be implied under sub-section (v) 
of S. 5, “income derived from other sources ” but such’a con- 
tention I cannot.accept, as it violently contravenes the principle 
enunciated above that taxation must be imposed by express 
words. ” The real question for decision “is, is the phrase 
“through. or from any business connection” in S. 33 (1) 
governed and controlled by.the phrase, ‘ derived from business ’ 
in S. 5 (iv) or not. That it is, seems to me to be obvious 
from the fact that S. 33 (1) is not designed or situated in the 
Act as a charging section in addition to .S. 5. It is not 
found under the chapter ‘Taxable Income’ alongside the 
charging section, but under the Chapter headed “ Liability in 
special cases’, a Chapter which is designed to provide for the 
collection of the tax from persons other than the direct bene- | 
ficiaries of the income received, that is, guardians, trustees, 
agents, receivers,. and so on. That is, it is a part of the 

‘machinery ’ sections setting out the method by which the tax, 
if otherwise cha geable, is to be collected in certain cases when 
the direct beneficiary cannot be got at, and it is not a charging 
section designed to declare some other gains taxable beyond 
what has been declared by S. 5 to be taxable. I am fortified 
in this conclusion by the remarks of Oldfield J,:. no ‘doubt 
Obiter dicta, in Board of Revenue v. Ramanathan Chetty (2) 
that .S. 33 is intended to provide for the liability to tax of a 
person through whose hands in one capacity or other the pro- 
fits in question will pass in British India, and whom therefore 


2. (1919) I. L. R. 43 Mad, 75: 37M. L. J. 663 (F, B). 
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the Crown can reach in order to collect it, and also by the rules 
framed under SS. 33 by the Governor in Council, printed at 
page 76 of the Income Tax Manual of 1920, where it is lard 
down that profits in a case like this may be calculated on the 
percentage of the turnover of the business carried on in British 
India. The object of S. 33 (1) then is merely to provide for 
an agent being the assessee in place of his non-resident principal, 
so far as that principal is liable under S. 5, as hitherto inter- 
preted, to the tax i.e. in respect of income derived by the prin- 
cipal from business in British India. The condition precedent 
to assessability is business in British India and not merely a 
business connection in British India, and it is not laid down in 
the Act that the two phrases are identical in meaning. The 
test, I take it is :__Is the non-resident firm by its agancy out 
here in British India, making profits in British India which pass 
to it through the hands of its agent. If it is, then S. 33 (1) 
applies. If not, not. I am therefore unable to hold in the 
absence of more clear and express words, that S. 33 (1) was 
intended in any way to enlarge the scope of S. (5) or to bring 
into the net any income accruing outside British India but not 
derived from business within British India merely because that 
income was received through or from a business connection in 
British India. 

S..33 (1) then is governed and controlled by S. § and 
really applies and was intended to apply to cases where a non- 
resident firm takes income or profits from business carried on 
by it in British India, which are transmittable and are transmit- 
ted to it through its resident agent. The agent will be taxed 
and will be the assessee for the purposes of the Act for the 

-Ats in British India of that business, and, in order to guard 
against the section being taken to mean that it it merely the 
agent’s own profits which are chargeable, language is used im- 
plying that it is the profits of his accruing in or arising through 
its business connection in British India which are taxable 
through the agent. 

In the present case the non-resident firm in India is merely 
buying raw material for shipment and sale abroad, and the 
profits realised from the sales are realised in Paris. There 
is clear authority in the leading case of Sulley v. The Account- 
ant General (4), which is 4n exactly- paralel case, for hold- 
< a (860) SHENG OCU 
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ing that the firm does not thereby carry on trade or ‘business 
in British India.’ It was there held that the place of trade 
is the place where the profits come home to the firm, and a 
non-resident firm is not assessable on profits made abroad mere- 
ly Because it has a resident agent for purchasing and shipping 
raw. material, and that it is no part of the Income Tax Law 
‘ds so ‘far laid down that the firm shall be taxable in every 


country in which it has established buying agents. To a 
similar effect is the decision in Smidth & Co. v. Greenwood (3) 


where it is laid down that a trade‘is exercised in the place 


where the business transactions are closed, that is, in the case. 
of a selling business, the place where the sales are effected and 
the profit thereby realised. The latter decision interprets 
S. 31 (1) and (2) of the British Finance Act II of 1915 
which closely resembles S. 33 (1) of the British India Income- 
tax Act of 1918, and it is noteworthy that, though in the case 
of Sulley v. The Accountant General, the Nottingham 
Partner in the case was obviously a ‘ Branch’ of the New York 


firm, the Court in Smidth and Co. v. Greenwood held 


that the decision in Sulleys case had not been radically 
affected by the new legislation, and held in effect that the ex- 
tension of the Income-tax Act of 1842 which made a non-resi- 
dent firm chargeable in the name of its branch did not mean 
that the existence of a branch sufficed to imply that the non- 
resident firm carried on trade in the United Kingdom or 
sufficed to make the profits of the non-resident firm received 
outside the United Kingdom taxable. 

In the present case, no profits of a non-resident firm 
exist in this country or pass from it through the hands of the 
Madras Export Company. That company transmits to the 
Paris firm raw material, and mot profits derived thereon. It 
realises for the Paris firm no income made in British India 
which is taxable before it leaves British India. To my mind 
then there is no income chargeable with income tax under S. 5 


of the Act, and S, 33 (1) read with S. 3 does not bring 
within the scope of S. § income accruing or arising wholly out- 
side British India to the firm of which the Madras Export 
Company is the local agent. S as 
©. Therefore, the answer to the reference is that the Madras 
Export Company is not liable to be taxed on the profits of the 
Sh (gat) a K, Bay E 
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business carried on in Paris by its principals which are realised 
by the latter’s business connection with British India. 


A.S. V: 


In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :__MR. JUSTICE OLDFIELD AND MR. JUSTICE 
RAMESAM. 


A. Ramaswami Chetty se Appellant* (and defen- 
dant). 

Versus. 
Doraisami alias Latchuman Chetty Respondents (1st and 
and others. 3rd plaintifs and 1st, 3rd, to 
6th and 8th to 12th defen- 
dants). 


Civil Procedure Code O. 32 Rr. 3 (4) and 4 (4)—Minor defendants—Repre- 
sentation in suit—A ppointment of oficerof Court as guardian ad litem—Omission 
to adduce evidence when amounts to negligence. 

The father of certain minor defendants in a suit refused to be their guardian 
ad-litem and thereupon the Head Clerk of the Court was appointed guardian. 
The plaintiff was a stranger who was not aware of the existence of any other 
relatives of the minors, There was no affidavit by him that there was no other per- 
son fit and willing to act as guardian for the minors. There was also no dis- 
tinct notice to the father of the minors of the appointment of an officer of the 
Court as guardian ad litem but the father was himself a defendant in the suit 
and aware of the proceedings. The guardian ad-litem did not adduce any 
evidence and the suit was decreed. Subsequently the minors sued to set aside 
the decree on the grounds that they were not validly represented in the prior 
suit and that their guardian ad litem was grossly negligent in the conduct of 
the case. Held that the defects, if any, in the appointment of the guardian 
ad-litem were mere irregularities and did not affect the validity of the prior 
decree. Munnu Lal v. Ghulam Abbas (1), Rashidunnissa v. Muhammad 
Ismail Khan (2) Referred to. 


Held further, that in the absence of proof that the guardian ad litem could 
have adduced any useful evidence or was aware of such evidence being 
available, his omission to let in evidence in the prior suit did not constitute negli- 
gence or fraud. 

Second Appeal against the Decree of the Court of the 
rst Additional Subordinate Judge of Coimbatore in A. S. No. 
66 of 1920 (A. S. No. 71 of 1920 on the file of the District 
Court of Coimbatore) presented against the Decree of the 
Additional District Munsif of Coimbatore in O. S. No. 992 
of 1918. 





*S, A. No. 354 of 1921. 24th November, 1922. 
1. (1910) I. L. R. 32 A. 287 :20 M, L. J. 591 (P. C.) 
2. (1909) I. L. R, 31 A. 572 : 19 M, L, J. 631. (P. C.) 
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C. S. Venkatachariar for appellant . 

A. Krishnaswami Aiyar for respondents. 

The Court delivered the following 

JUDGMENT :__This Second Appeal arises from a suit Yor 
partition by the plaintiffs against their father, the 1st defendant 
and the 2nd and 3rd defendants, 2nd defendant being an 
alienee of certain property under a decree against the Ist 
defendant and the plaintiffs. The question is whether that 
decree binds the plaintiffs, in as much as it is said that it was 
obtained against them, when they were minors in circumstances 
which make it invalid. .Those circumstances were set out in 
the plaint as being that the decree was obtained by fraud and 
was not binding on the minor plaintiffs. 

The fraud in question was not further specified in the. 
plaint. Primarily however we are concerned with the grounds, 
on which the lower appellate Court has given judgment in the 
plaintiff's favour. Those grounds are not that there was 
generally any fraud in the obtaining by the 3rd defendant of 
the decree or in the purchase by the 2nd defendant at the subse- 
quent Court sale but that the 2 to 5 defendants then in that 
suit (plaintiffs) were not represented by any guardian legally 
appointed, the Head Clerk of the Court, who was on the re- 
cord as their guardian, not having been legally appointed as 
such. The lower appellate Court held that the plaintiffs were 
not properly represented and the proceedings are not binding 
on them. It therefore went on to retry the issues in the pre- 
vious case on their merits. 

The objection to the appointment of the Head Clerk 
which the lower appellate Court has sustained, was (as we un- 
derstand it) that there was no afhdavit alleging there was no 
other person fit and willing to act as the guardian of the plain- 
tiffs and no attempt was made to appoint the uncle of the plain- 
tiffs as their guardian ad litem. “Though evidence was taken 
for the purpose of passing a decree against the plaintiffs also 
the plaintiffs were practically undefended, for, no evidence 
was tendered on their behalf after 1st defendant’s oath was 
accepted. Even the evidence then on record throws a certain 
amount of suspicion on the claim then made. Merely because 

er was appointed the guardian of the plaintiffs in the 

of 1st defendant who refused to act it cannot be said 
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that the’plaintifls had been properly represented in that suit. ” 

This satement of the grounds of the lower appellate Court's 
decision is taken from its judgment. But it is a little difficult 
to understand the reference to the absence of any evidence 
adduced for the defence in the previous suit, especially in view 
of its finding that the guardian appointed was careful and dili- 
gent and properly conducted the defence and was not negligent. 
We shall however return to that point in the sequel. 

At present we deal only with the objection that there was 
no proper appointment of the head clerk as guardian. The 
main grounds on which the lower appellate court held the 
appointment invalid, were the absence of an afhdavit alleging 
there was no other person fit and willing to act as guardian 
and of any attempt to appoint the uncle of the plaintiffs. 
There is no obligation imposed by the relevant portion of the 
Code, Order XXXII, on the Court to insist or on the plaintift 
to produce an afhdavit to the effect that there is no other person 
fit and willing to act as guardian for the suit or to ascertain 
and exhaust the relatives of the minor defendants before ap- 
pointing an officer of the Court. O. 32, R. 4, Cl. 4 says only 
that an officer of the Court may be appointed, where there is 
no other person fit and willing to act as guardian for the suit. 
But the fulfilment of this condition must be considered with 
reference to the circumstances of the case. Here the plaintiff 
lived in a different district from that of the minors or their 
father, then and now ist defendant. The plaintiff attempted 
first to appoint the Ist defendant as the guardian. He refused 
to act and apparently did not co-operate in any way. We can- 
not hold that a plaintiff is entitled to proceed with a Court 
guardian only at his own risk and unless he can demonstrate 
affirmatively that he has made absolutely exhaustive enquiries 
and that there is in the words of the rule not merely no other 
relative but also “no other person fit and willing to act as 
guardian °”. Putting a reasonable construction on the rule, 
we are not prepared to say that the plaintiff in this case failed 
in his duty, especially as there is nothing (so far as we have 
been shown) regarding the uncle of the minors, his residence, 
the plaintifs knowledge of his existence, his interest in the 
minors’ affairs or, wai is More important, regarding any subse- 
quent attempt by him to protect their interest. 
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“Another objection made is that there was no notice to the 
minors themselves of the proceedings. That is based on a 


_misapprehension. For O. 32, R. 3, cl. 4 had been amended 


before the proceedings on the 19th May, 1910 by the omission 
of the words “to the minor” and it is also pointed out that 
under O. 32, R. 3, cl. 4 notice was necessary to the father or 
other natural guardian, or, where there is no father or other 
natural guardian, to the person in whose care the minor is. 
In the present case there was no doubt no distinct notice to the 
father of the proposal of the Court guardian, but the father 
was himself a party to the proceedings at one of the hearings, 
at which the appointment was made, and the father had re- 
fused to act himself. It does not seem to us that a separate 
notice was necessary of an incident, of which the father must 
have been aware. It is further material that the father never 
during the proceedings took the smallest objection to the con- 
duct of the minor’s case by the head clerk. 

As regards the law the absence of notice to the father’ 
of the appointment of the head clerk would in any case be in 
our opinion an irregularity which would not affect the validity 
of the proceedings in the absence of proof of fraud or gross 
negligence on the part of the person appointed, the present 
case not resembling Rashid-un-nissa v. Muhammad Ismail 
Khan (1), but Munnu\Lal v. Ghulam Abbas ( 2): 7 

The lower appellate Court’s ground of decision that the 
appointment of the Head Clerk was illegal! and the proceedings 
conducted by him therefore are not binding on the minors fail- 
ing, we must consider the argument attempted here that, the ap- 
pointment being an irregularity for want of notice, the proceed- 
ings were in fact fraudulently or grossly negligently conducted 
and the decision resulting from them must be set aside. The 
lower Courts have no doubt in the present case reached a deci- 
sion on the merits in the plaintiff’s favour. But that is not suff- 
cient, unless it can be shown that the failure to produce the evi- 
dence, which was not produced at the first trial was 
the result of gross negligence and fraud. It is sufi- 
cient that there is nothing in the judgment of the 


lower appellate court to justify us in finding to that 
effect nor it may be added ir the judgment of the 


1. (1909) I. L. R. 31 All. 572 : 19 M. L. J. 631 (P. C.) 
2. (1910) I, L. R. 32 All. 287 :20 M. L. J. 591. (P. C,) 
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District “-Munsif. - The lower appellate Court’s charecterisa- 
tion of the conduct of the case by the head clerk as careful 
and diligent and not negligent has already been referred to. 
The fact that no evidence was given for the defence on behalf 
of the minors is in no way decisive, when there was no evidence, 
which the head clerk is shown to have then been able to ad- 
duce or ought to have known to be available. The new evi- 
dence now produced does not come within either of those des- 
criptions. In those circumstances we must adopt the lower 
appellate Court’s finding that there was neither fraud nor negli- 
gence. The result is that the decision as regards the decree 
in O. S. No. 738/13 and the sale to 2nd defendant must be 
set aside. The result of our decision sustaining the decree 
and sale will be that no properties are available for partition, 
since the properties sold are the only properties set out in the 
plaint schedule. We therefore, allowing the second appeal, 
set astde the decrees of the lower Courts and dismiss the plain- 
tiffs’ suit with costs throughout of the 2nd defendant. 


A. V. V. _ Second Appeal alona: 


In THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE SPENCER AND MR. JUSTICE 
VENKATASUBBA RAO. 


Aiyaparaju alias Ayyappa ... Appellant” (and 
| | Counter-Petitioner). 

“i UV. 7 ' 7 ; 

Veeva Venkatakrishnayya and others... Respondents 

| Petitioner and Coun- 
a . cant ter Petitioners 

e w 1 and 3). 
Provincial Insolvency Act (V of 1920) S. 78—Not retrospective—General 
Clauses Act S, 6—Provincial Insolvency Act (III of 1907), S. 6 (4)—Creditor’s 


petition to adjudge debtor an insolvent-—Presentation to wrong Court—Repre- 


sentation to proper Court more than three months after the act of insolvency— 
Power to excuse delay—Limitation Act, S. 5. 


. On 28-6-1919 a creditor presented a petition for adjudicating his. debtor an 
tiolvent under S. 6 (4) cf Act III of 1907. The petition having been presented 
to a wrong Court was returned’ and represented to the District Court (which 
was the ‘proper Court) on 1-10-1919. The act’ of insolvency on which the 
petition was founded was an alleged fraudulent transfer by the debtor of his 
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property on 31-3-1919 and the insolvency petition was presented to the District 
Court more than three months after that date. On 21-2-1921 the District Court 
purporting to act under S. 78 of Act V of 1920 excused the delay in the pre- 
sentation of the petition and ordered an enquiry on the merits. Held on appeal 
that the petition had become barred while Act III of 1907 was in force and 


that the District Court had no power under S. 78 of Act V of 1920 to excuse 
the delay so as to revive a barred right. 


Per Spencer, J. S. 6 (4) of Act' III of 1907 makes the occurrence of an 
act of insolvency within three months of the date of the presentation of a cre- 
ditor’s petition, a condition precedent to a lawful presentation and this provision is 
quite independent of the statute of limitations, 


Appeal against the order dated the 26th April, 1921 of 
the District Court of Godavari at Rajahmundry in I. P. No. 
37 of 1919. 

_K.S. Ganapathi lyer and T. S. Raghunatha Rao for appel- 
lant. 
| G. Lakshmanna and A. Satyanarayana for respondents. 

The Court delivered the following 

JUDGMENTS :— Spencer, J. This is an appeal against 
an order of adjudication under the Provincial Insolvency Act. 
The insolvency petition, from which originated the District 
Judge’s proceedings, was one presented by a creditor under 
S. 6 (4) of Act HUI of 1907. 

It was first presented on June 28th, 1919 to the District 
Munsif of Razole who had no jurisdiction to entertain it. 
Having been returned by that Court on September 22nd, 1919 
it was represented to the District Court on October Ist, 1919 
which had jurisdiction under S. 3. One of the pre-requisites 
for the valid presentation of a creditor’s petition is that con- 
tained in sub clause (c) to cl. 4 of S. 6, namely that the act of 
insolvency which forms the ground of the application should 
have occurred within 3 months of the date of presentation of 
the petition. The act of of insolvency put forward in this 
case as the basis of the petition was a transaction of sale of 
the debtor’s property on March 31st, 1919 alleged to have 
been made with the intent of defeating his creditors. The 
Razole District Munsif had been invested under S. 3 of the 
Act with jurisdiction only over debtors’ insolvency petitions. 
When this creditor’s petition was presented to a Court having 
jurisdiction, more than 3 months had elapsed since the com- 
mission of the act of insolvency upon which the petition was 
grounded. Thus the petition was liable to be rejected as out 
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of order. But the District Judge, on a petition to excuse 
delay being presented on February 21st, 1921, acted under 
5. § of the Limitation Act, and holding that there was “ sufh- 
cient cause ™ for the petition not being presented earlier, ex- 
cused the delay and proceeded to enquire into the merits of 
the case: In Lingayya v. Chinna Narayana (1), a Full Bench 
of this Court 'laid down that the general’ provisions of the 
Indian Limitation Act, which include S. 5, weré not applicable 
to petitions under the Provincial Insolvency Act (III of 1907). 

After the pronouncement however, a new Provincial In- 
solvency Act (V of 1920) was passed-and came into force on 
February 25th, 1920, the old Act being simultaneously 
repealed. 

The new Act contained a new provision (S. 78) which 
runs thus : 

“ The provisions of Ss. 5 and 12 of the Indian Limitation 
Act, 1908 shall apply to appeals and applications under this 
Act, and for the purpose of the said S. 12, a decision under 
S. 4 shall be deemed to be a decree. ” 

The question of law to be decided now is whether the 
District Judge acted legally in excusing the delay upon sufficient 
cause being shown and admitting’ a petition which at the date 
of its presentation failed to comply with one of the conditions 
of a legal presentation under the Act in force at t the time when 
it was presented. 


I hold for two reasons that he had no power to excuse the 
delay. 


In the first place S. 6 of cl. 4 of Act III of 1907, which 
was applicable on the date (1st October, .1919) when the 
Insolvency petition was presented, makes the occurrence of 
an act of insolvency within three months of the date of presen- 
tation one of three conditions precedent to a lawful presenta- 
tion: 

If any of these conditions are unfulfilled the petition is 
an incompetent one. 

“The English Bankruptcy ies of 1914 contains a similar 
provision in S. 4 reproduced from the Bankruptcy Acts of 1883 
and 1890. 

“A creditor shall not be entitled to present a bankruptcy 
petition against a debtor unless; 

n (1917) LLR, set M, 169 :33 43M, L. J. 566 (F. B.) 
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(a) WA ishu Sai 
(c) The act of bankruptcy on which the petition is 
grounded has occurred within three months before the pre- 
sentation of the petition. ' 
This provision appears to be quite independent of the 
Statute of Limitations in both countries and to be absolute. 
This view can be held consistently with what was said in Lin- 
gayya v. Chinna Narayana (1). I was one of the referring 
Judges” in that case, and the first thing ~ we 
had to decide was whether the appeal to the © 
High Court was in time. This depended on 
the questions (1) whether the time occupied in obtaining a 


copy of the District Judge’s order could be excluded under 


S. 12 of the Limitation Act, and (2) if not, whether we had 
power under S. 5 to excuse the delay. 

The difficulty caused by the last date for the presentation 
of the creditor’s application to the District Court having fallen 
on a date when that Court was closed for the vacation’ could 
have been overcome by the application of S. To of the General 
Clauses Act, if the District Judge had not been of opinion that 
a question of limitation was involved. 


Whether the District Judge's opinion was: right or wrong 
did not require consideration till it was decided whether the 
appeal was in time. 


When the amendment of the Provincial neal ency Act 
was under the consideration of the Legislative Council, this 
High Court drew the attention of Government to the Full 
Bench decision in Lingayya v. Chinna Narayana (1), and I feel 
no doubt that it was in order to meet the 
doubts and = diffcultics that had been experienced 
in admitting appeals against the orders of Insol- 
vency Courts that the Legislature in passing the new Insolvency 
Act of 1920 introduced S. 78 which made Ss. 5 and 12 of the 
Limitation Act applicable to appeals and applications while 
omitting other general provisions of the Limitation Act such 
as Ss 4 and 14. 

Secondly, assuming for ‘the purpose of argument that S. 6 


purports to provide a period of limitation for the presentation 


1, (1917) L L, R. 41 M, 169:33 M. L. J, 566 (F. B,) 
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of insolvency petitions, and that the sections in the body, of the 
Limitation Act which deal with the computation of periods of 
limitation can be invoked for extending a period of this kind, 
under the law prevailing when ‘this petition was presented the 
District Judge had no power to apply S. 5, as the Full Bench 
had declared it to be inapplicable to petitions and appeals under 
the Provincial Insolvency Act. . The introduction of Act V of 
1920 with its new S. 78 did not alter the law prevailing at the 
date of the presentation of the petition which alone governed 
the question of its admissibility. The law in force when the Dis- 
trict Judge passed his order has no bearing on this question, 
for S. 6 of the General Clauses Act prevents the repeal of the 
previous Act having the effect of reviving a petition that had 
become barred before the later Act came into force, or affect- 
ing the rights and liabilities of creditors and debtors under 
the earlier Act. S. 14 of the Indian Limitation Act, which 
is the appropriate section for excluding time spent in prosecu- 
ting another proceeding in a Court which has no jurisdiction 
to entertain has not been made applicable to insolvency pett- 
tions either by the Act of 1920, or previously. | Consequently 
the act of presenting a petition by a creditor to a District Mun- 
sif’s Court which had no jurisdiction was a nullity and had no 
effect on the subsequent, proceedings in a competent Court. 
~The proviso in cl. 2 of S. 6 of the Provincial Insolvency 
Act of 1907, even if read with S. 21 of the Code of Civil 
Procedure, cannot be of any avail to the petitioner, as- the 
jurisdiction there referred to is local jurisdiction, not inherent 
jurisdiction. | , & g | 

The appeal must therefore be allowed with costs in this 
Court and-the Court below to be paid to appellant by Ist res- 
pondent; and the adjudication is annulled, and the petition 
dismissed. , 

Venkalasubba Rao J :—I am also of the opinion that the 
order of the District Judge adudicating the rst respondent an 
insolvent must be set aside. | : 

The act of insolvency relied on occurred on the- 31st 
March 1919,.and the insolvency petition was presented on the 
-Ist October 1919 ; that is, after the.lapse of three months 
from the occurrence of the act of insolvency on which the peti- 
‘tion’ was grounded. © The Provincial Insolvency Act in foree 
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on the date of the presentation of the petition was Act III of 
1907. Itis not disputed that under that Act the creditor had 
no right to present the petition. It was held by a Full Bench 
of this Court in Lingayya v. Chinna Narayana (1), that, 
in dealing with the admission of petitions and 
appeals presented after the time prescribed under the provisions 
of the- Provincial Insolvency Act ILI of 1907, recourse should 
not be had to the general provisions of the Limitation Act, IX 
of 1908. 

The District Judge however purported to act under S. 78 
of the Provincial Insolvency Act V of 1920 which repealed the 
previous Insolvency Act excusing the delay in the presentation 
of the petition held that the creditor’s right subsisted and pass- 
ed an order of adjudication. The District Judge made the 


order on the 26th April, 1921, that is, on a date subsequent to 


the coming into force of Act V of 1920. 


S. 78 referred to enacts inter alia that the provisions of 
S. 5 of the Indian Limitation Act 1908 shall apply to appeals 
and applications under the Act (Act V of 1920). There is 
no corresponding section in the Repealed Act, and as pointed 
out above this Court held that the general provisions of the 
Limitation Act of 1908 were inapplicable to applications and 
appeals presented under the old Provincial Insolvency Act. 
S. 5 of the Limitation Act is one of such general provisions. 
Under S. 5 the Court may extend the period of limitation on 
sufficient cause being shown for not making the application 
within the period allowed by the law. 

Was the District Judge right in acting under S. 78 of the 
new Act? The application to. excuse delay was filed on the 
21st February 1921, and it was suggested that a fresh insolyen- 
cy petition should be deemed to have been filed on that date, 
that is, after the new Act had-come into force. Whether the 
District Judge purported to make an order excusing the delay 
in the course of an insolvency petition presented under the old 
Act or on a petition presented under the new Act, the action 


of the District Judge seems to be equally unjustifiable. 5.6 


of the General Clauses Act, Act X of 1897, clearly provides 
that when any Act of the Governor, General in Council repeals 
any enactment, the repeal shall not revive anything not in force 


IL (1917) LL, R, 41 Mad, 169, 
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or existing at the time at which the repeal takes effect or affect 
any right or privilege acquired under any enactment so repealed. 
The right of the creditor became barred under the Act of 1907, 
and S. 78 of the new Act cannot be invoked for the purpose of 
reviving a right which had become barred. The right acquired 
by the debtor to have no insolvency petition against him ground- 
ed on the act of insolvency oe to above, cannot be affected 
‘by 5. 78. 

In Hurrimaih Chatterji v. Mohuni Methoor Mohun 
_ Goswami (2), their “Lordships of the Judicial Committee 
obscrve at page 192 : ‘ Lhe intention of the law of limita- 
tion is, not to give a right where there is not one, but to inter- 
pose a bar after a certain period to a suit to enforce an existing 
night.” See also Khunni Lal v. Gobind Krishna Narain (3). 

J am therefore of the opinion that the order of the District 
Judge adjudicating the 1st respondent an insolvent cannot be 
supported. 

In this view, it is unnecessary to decide the other question 
whether the provision that the presentation of a petition is not 
valid unless the Act of insolvency has occurred within three 
months before it, is a rule of limitation or independent of the 
Statute of Limitations. The question is a difficult one, and I 
do not propose to express an opinion upon it. 

In the result I concur inthe order proposed by my 
learned brother. 


A. V. V. Appeal allowed. 
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Security bond taken by purchaser from vendor to indemnify former against loss 
duc to claim by other members—E fect, a 

A purchaser from a member of a joint Hindu family of property which that 
member has no right to sell, it being the joint property, can enforce the} sale 
only by a partition of the entire family property; and if, in such partition, 
the property sold can, with due regard to the interests of the other sharers, 
to the debts due by the family, and to an equitable allocation of the various 
items of family property to shares of the several co-parceners, be wholly 
allotted to the vendor’s share, the purchaser will be entitled to the whole pro- 
perty which the vendor professed to convey to him, Whether the alienee in 
such- cases cau get the property does not depend upon whether a suit is first 
brought by him for a partition of the whole joint property or by the other co- 
parceners for a partition of a part. 

The decision in Ramkishore Kedarnath x, Jainarain Ramracchpal (1) is 
authority for the position that even in a suit by the other co-parcener 
for a share of the alienated property, it would be open 
to the Court on the application of the alience to decree a general 
partition in which the principle of equity mentioned above should be applied. 

“The principle of equity applies equally to cases in which the alienor pur- 
ports to sell the property.on behalf of himself and of the other co-parceners-and 
to those in which he purports to sell the property as his own. It applies whether 
or not the sale was a proper alienation in the interests of the joint family. 

“The purchaser is not fo be deprived of this equity’ merely because, at the 
time of the: sale, he took from the vendor a security bond (in the forn of- a 
charge on other joint family property) by which the vendor gaye him an in- 


.demnity against the loss that might arise by any claim of the vendor’s minor son, 


Second appeal against the decree of the Court of the 
Second Additional Subordinate Judge of ‘Tanjore in A. S. Nos. 
68 and 70 of 1920 (A. S. Nos. 145 and 147 of 1920, District 
Court, Tanjore), preferred against the decree of the Court 


of the District Munsif of Negapatam in O. S. No. 551 of 1918. 


CA. Krishnaswami Aiyar and N. Muthuswami -diyar for 

appellant. : 

T. R. FPenkatarama Sastri and P. J. Kuppanuna Rao for ist 
respondent.’ N. Kunjithapatham for 2nd respondent. 
O The Court delivered the following : 

JUDGMENT s__The Chief Justice.By a deed of absolute 
sale one Ramachandra Ayyar sold certain lands to the 3rd de- 
fendant purporting to act for himself and as the guardian, pro- 


tector and father of his minor son, the 2nd defendant. The 
rights of the 3rd defendant are now vested in the plaintiff. 
The 1st and 2nd defendants are members of a joint Hindu 
family and the lands in question were, their joint property. At 
the time of the sale the 3rd defendant obtained from the 1st 
defendant a security bond by whicle the 1st defendant gave him 
an indemnity against the loss that might arise by any claim of 
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the mingr 2nd defendant. That bond took the form of a charge 
to the extent of Rs. 8,000 on certain other lands which it'ap- 
pears also formed part of the joint family property. ` This 
suit is brought for a general partition of the joint family pro- 
perty and it is prayed that, in that partition, the suit lands shall 
be allotted to the 1st defendant, so that, whether he was en- 
titled to alienate them or not, the plaintif may get them as 
standing in the shoes of the 1st defendant. 

The District Munsif of Negapatam, Mr. R. V. Krishna 
Ayyat held that the sale was not binding on the 2nd defendant. 
He decreed a general partition and directed that all the joint 
properties should be divided into two equal shares between the 
tst and 2nd defendants and that, in effecting such partition, the 
lands sold to the 3rd defendant should be allotted to the 1st 
defendant, and adjourned the suit to appoint a commissioner 
to effect the partition. Without the appointment of a Com- 
missioner the 1st and 2nd defendants divided the property 
filing lists of properties which they had agrced to take in those 
lists allotting to the rst defendant the properties sold to the 3rd 
‘defendant. It was not contended that this division of pro- 
perty would work any injustice to the 2nd defendant and, in- 
‘deed, by the agreement between the rst and 2nd defendants 
as to the division, it is clear that it was admitted that this was 
not the.case. The District Munsif in his judgment has stated 
quite clearly the principle to be applied. On the case coming 
before the Subordinate Judge, Tanjore, he reversed the decree 
stating that the 2nd defendant had a prima facie right to a 
half share in the specific properties alienated and that there 
was no reason for depriving him of that natural right in giving 
effect to the equity in favour of the third defendant and he saw 
no paramount equity to be enforced in favour of the 3rd 
‘defendant.or his vendee so as to over-ride the natural rights 
‘of the plaintiff operating to his prejudice. 

_ The principle of equity to be applied in such cases is well 
established and will be found clearly stated in the judgment of 
Bashyam Aiyangar, J. in his very learned judgment in dyyagiri 
Fenkataramayya v. Ayyagiri Ramayya (1) and in Manjayya 
Mudali v- Shanmuga Mudali (2), and it ts that a purchaser 
from one member of a joint family which that member has 
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no. right to sell, it being the joint property, can enforcé the sale 
only by a partition of the entire family property ; and if, in 
such partition, the property sold, can, with due regard to the 
interests of the other sharers, to the debts due by the family 
and to an equitable allocation of the various items of family 
property to the shares of the several co-parceners, be wholly 
allotted to the vendor’s share, the purchaser will be entitled 
to the whole property which the vendor professed to convey to 
him. . . In my judgment, the learned District Munsif puts this 
case from the right point of view and-I ‘should content my- 
self with saying that I have nothing to add to his excellent 
judgment, which is a clear and well-reasoned judgment, and 
that I do not agree with the judgment of the Subordinate Judge, 
because I do not appreciate what natural rights of the plaintiff 
operating to his prejudice are over-ridden by the District Mun- 
sif’s decree. But Mr.. Venkatrama.Sastri has contended that 
it is now established as far as Madras is concerned that, where 
family property has been alienated by one co-parcener, the 
others may without any general partition either claim the whole 
property from the alienee or may claim back their share of 


that property, such share being the proportion to which they 


would have been entitled on a partition of that specific’ pro- 
perty and for this proposition we are referred to the judgment 
of a Full Bench of this Court in Zburamsa Rowthan v. Thiru- 
venkatasami Naick (3). That case is, of course, binding on 
us sitting in Second Appeal, but I do not think that it was in- 
tended by that Court in any way to dissent from the principle 
of equity stated above and so well established. Nor do I 
think that it was meant that whether the alicnce in such cases 
could get the property was to depend on whether a suit was 
first brought by him for a partition of the whole Joint property 
or by the other co-parceners for a partition of a part. Weare 
informed that there was pending, at the time of the hearing of 
this suit, another suit by the son claiming partition of the par- 
ticular property and award to him of a half ; so that, if by 
chance’ that suit had been heard first and the principle in Tbu- 
ramsa Rowthan v. Thiruvenkatasami Naick (3) had been ap- 
plied, assuming it to be consistent with the equitable principle 
that would otherwise apply, the son would have got half of 
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the property in. guestion and the plaintiff one half whereas by 
applying the equitable principle, he would have got the. whole 
of what had been sold. That there’is no such conflict, I think, 
is clear from the decision of the Privy Council in Ramakishore 
Kedarnath v. Jainarayan Ramrachpal (4). There the suit 
was brought by members of a joint Hindu family to set aside 
an alienation by their father to an adopted son whose adoption 
was alleged to be invalid. Their Lordships in sending back 
the case pointed out that the adopted son might be entitled 
to insist that he stood in the shoes of the adoptive father and 
be entitled in that suit to obtain a partition in which he ‘could 
get the share which would come to the father so as to give 
effect to any rights which the adopted son might be entitled 
. claiming through the father. In my view, this is authority for 
the proposition that, if this “suit had been a suit by the.son 
for a share of the alienated property, it would be open to the 
Court on the application of the alienee to decree a general 
partition in which the principle of equity should be applied. 

It is further contended that this principle has no appli- 
cation where the alienor purports not to sell the property as 
his own but purports to sell it:on behalf of himself and on 
behalf of the other co-parcener, his infant son. Iam unable 
to appreciate this distinction, for it is clear that, if he had sold 
in his own name, then the principle would apply, and I do 
not appreciate how the fact that he purported to sell both for 
himself and for his infant son in any way reduces the interest 
purchased by the alienee. 

It was further contended that the purchaser must have 
known from the statement of the consideration that the Ist 
defendant had no right to sell the property as managing mem- 
ber because the consideration showed that the sale could not 
have been for necessities. The Subordinate Judge states that 
there was no necessity for the alienation so as to bind the 
minor’s interest in the property. On an examination of the 
consideration, a considerable amount was paid in cash, but a 
large balance was secured by a hypothecation bond of some 
property of the purchaser.. I am not satisfied that this fact 
must necessarily have shown to the purchaser that the sale 
could not be a proper alierfation in the interests of the joint 
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family ; nor do I see, even if it were so, why I should deprive 
the purchaser of his rights against the alienor to obtain the 


dlienor’s interests by partition on the equitable principle which 
has. been applied here. 


Tt was also argued that the taking of the security bond 
was evidence that the purchaser knew that the 1st defendant 
had no right to alienate, and also that its existence prevented 
the application of the equitable principle. It is a wise pre- 
caution when purchasing from a managing member to take 
security against possible claims of other co-parceners and I do 
not think that any such signifiéance is to be attached to .the 
taking of this bond. If, however, the security, if resorted to 
by the purchaser, would result in the son being in a better 
position, it may be that the Court, in applying the equitable | 
principle, might take that into consideration. But that is not 
the case here as the property given as ‘security is also joint 
property ; and there is no evidence, nor has it been suggested 
that the son would in any way benefit by that security property 
being: allotted to the father and given to the plaintiff. 

For these reasons, this appeal must be allowed and ‘the 
decree of the District Munsif-must be restored so far as A 


schedule property is concerned. The plaintiff must have costs 


of the appeal in the Court of the Subordinate Judge and of 
this appeal. . | 
_ Wallace J: 1 agree. .On the important qitestion of 
Jaw raised in this appeal, I should like to saya few words. _ 

The point for decision in this case is :—Can a coparcener 
whose share in one item, of joint family property - has been 
wrongly alienated by another co-parcener, who nevertheless 
had the power of alienating it, resist the delivery by the Court 
of that share to a bona fide purchaser of it from the alienating 
co-parcener, in the practical working out of the equity of that 
purchaser to have decreed to him, in his general partition suit 
brought for that purpose, the property purchased by him bona 
fide for value, apart from any consideration of the question 
whether any real unfairness or injustice would be done-to the 
nonalienating co-parceners by granting the alienee the decree 
he seeks for. 

The main and well settled principles of law necessary for 
consideration here as laid down. in this Presidency are (ay 
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that ordinarily no co-parcener can sue for partial partition of. 


his share in any single item of joint family property, (b) that 
when a specific item of joint family property has been alienated 
by another co-parcencr, a non-alienating co-parcener can sue 
for recovery of his share, in the item alienated. See China 
Sanyasi v. Suriya (5), Subramanya Chettiar v. Padmanabha 
Chettyar (6), or (c) where the alienee has been given posses- 
sion of such a specific item, the whole joint family may .sue-to 


‘recover possession. See Ramkishore Kedarnath v. Jainara- - 


van (4). As against these rights of Co-parceners against the 
alienee from a co-parcener has to be set the right of such 
alienee to enforce by general partition suit his rights of -pur- 
chase in and possession of the specific item purchased, if that 
can be done without prejudice to the co-parceners who were not 
parties to the alienation Manjaya y. Shanmuga (2), Ayyagari 
Fenkatramayya v. Aiyyagari Ramayya (1). This right will 
prevail against right (c) set out above, vide the Privy. Council 
decision in J. L. R. 40 Cal. 966. ` The present’ question 
is whether it also prevails against right (b). Now while it 
is‘net necessary for the non-alienating co-parcener to institute 
a suit for general partition in order to recover his share in the 
item -alienated by another co-parcener, and while he may sue 
. for partial partition of his share in that item only, I do not 
find any authority for holding that, when he has so recovered 
specific property, or that the effect of his suit is to cause that 
_ recovered share to cease to be the joint family property which 
it was before the suit. No more after the suit, than before 
itycan the recovering co-parcener predicate that he has himself 
a‘particular share in that item of the joint family property. 
He has in my view, merely recovered that share for the joint 
family or rather, prevented it passing as a specific:item out of 
the joint family pool, prevented that hitherto undivided share 
of his crysallising into a specific divided item, and so separating 


itself from the general pool. His decree does not have 
the: effect of dividing the alienated item by itietes and boünds 
between himself and other non-alienating co-parceners. But 
of course the alienor ¢o-parcéner has lost his claim to share in 
that item at a general family partition. In my view the decree 
5. (1882) I. L. R. 5 M. 196. ° 6. (1896) L L. R. 19 M. 267. 
4. (1913) I. L. R. yo C. 966 :25 M. L. J. 512 (P, Č) i 
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obtained i in such a suit by a non-alienating co- -parcener, ‘while it 


is an exception to the general rule that no co-parcener can sue 


for partial partition, doés not go further and form any excep- 
tion to the rule that no co- -parcener can, ds against his co-parcen- 
èrs, predicate that he is entitled to hold and retain against them 
a particular share in any particular j joint family property. By the 
very frame of the suit the decree in it is a decree for partial 
partition as against the alience, but not'as against his co-parce- 
ners and its object is to ascertain by partition the particular pro- 
perty which the purchaser may retain and to separate that from 
the joint family property. The decree in it will no doubt bind 
the alienee to this extent that he cannot contend that the non- 
alienating co-parcener’s share must be available for recovery 
by him. It does not preclude him from claiming that in work- 
ing out his equity, it may be available, though no doubt the 
existence of the decree may be in certain cases raise a strong 
equity in favour of the non-alienating co-parcener retaining the 
share he had taken so much trouble to recover. 

It follows then that, when an alienee from a co-parcenet 
files his suit for general partition in order to. work out the 
equity in his. favour as purchaser a.non-alienating co-parcenet 
who has obtained a decree for his share of that item, is not 
ordinarily in any superior position to retain that share. against 
the alienee than a non-alienating co-parcener who has not 
obtained such a deéree, and cannot’ without proof of specific 
prejudice to himself, set up against the alience a claim to a 
particular share-in the item alienated, since that share has 


fallen back into the general family pool or rather, has really. 


never left it. In working out the equities, it follows that the 


ordinary rule will apply, viz., that the alienee will be decreed 


the possession of the specific property purchased by him, if 
that can be done, without substantial injustice to the co-parcen- 


ers and no co-parcener has a right to insist, in the absence of 


proof of such injustice, on his being given on division a share 


in the alienated item. 


None of the rulings quoted in support of respondent seem 
to me ‘to affect this result. That in /buramsa Rowthan v. 


‘Theruvenkatasami Naick (3) deals. with the equities between 
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two alienees, each from a separate co-parcener in which case 
it was held that equity could not insist on the 2nd alienee suing 
for general partition but would permit him to sue for the parti- 
tion of his share, corresponding to his altenor’s share, in the 
property conveyed to the 1st alienee. This was merely an ex- 
tension of the principle that the alienee shall so far as possible 
be decreed what he purchased. This ruling did not consider 
the question what the effect of a suit by one of the alienees for 
general partition for the purpose of working out his equity 
would be, and it is certainly no authority for the proposition 
that such an equity cannot be enforced against a non-alienating 
co-parcener who has recovered: by suit his share in the property 
alienated, when no. substantial injustice would be done to him. 

So long as the alience refrains from filing his suit for 
general partition, i. e., from insisting on the working out of his 
own equity, the claims of the non-alienating co-parceners, will 
be enforced against him-on equitable terms (See Vadivelam 
Pillai v. Natesam (7). 
is that until he so sues, his interest in the property 1s only vested 
and not separate, “ a legal estate ” not yet reduced into posses- 
sion and which may never be reduced into possession. But 
when he has sued to carve out and reduce to possession that 
vested interest and has obtained a decree, then his equity to 
get for himself the specific property in which he purchased an 
interest will prevail, if no substantial injustice will be thereby 
caused to.the co-parceners, and can be resisted by any co-parcen- 
er on no other ground than that it will do him a substantial 
injustice. I agree with the learned Chief Justice that in this 
case no substantial injustice has been proved to be likely to 
follow the allotment to the purchaser of the property purchased 
by him. oe _ . 

I have nothing to add on the other parts of the case and 
_ agree that the appeal must be allow 
by the learned Chief Justice. 


ALS. V: 


ed on the terms proposed 


Appeal allowed. 
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` Catise of ‘action—Money—Suit for, Matnitatnability—Debtor and Creditor 
the same—E fect—Limitation , Act—Article 110—Rent—Arrears becoming due— 
M ‘eaning—Same person being landlord and tenant at end of faslt year—Right of 
landlord vested in different person subseguenily— Suit for arrears of rent in wuch 
caseszLimitation—Starting point; - eo 


When, the- hánd- that receives and the hand that pays is the same, no suit 
will lie ` ‘for payment. When there is no one competent to ŝue there can be no 
cause of action, and consequently limitation cannot run, because there is no one 
against whom it can run. 


Usually arrears of rent become due, within the meaning of Aricle 110 of 
the Limitation Act, at the end. of each fasli-year.- But a different time may in 
certain circumstances be the time from which limitation begins to run. In-a 
case in which there was no one to whoin the arrears were payable and who 


. was capable of enforcing the obligation by suit, keld that there was no cause of 


action in existence, and the arrears became due, within ‘the meaning of the 


“article, only as soon ‘as there Was some one to whom they were payable. 


In a case in which a Devasthanam was the melyaramdar, and a Mutt, the 
Kudiwaramdar, keld- that there was no cause of action in existence for a suit 
to recover arrears of rent from the Mutt,-so long as the trusteeship of the temple 
and of the Mutt was vested in the same person, and that for a suit for such 
arrears, time began 'to'run only from the date on which a different person was 


appointed trustee of the temple. 


Appeal against the decree of thè Court of the Suborainate 
Judge of Sivaganga in O. S; No. 27 of 1918. _ "3 

T. V. Gopalaswami Mudaltar and A. C. Sampath diyat- 
gar for appellants. 

A. Krishnaswamt, Aiyar, T. L. Vaan diyar, 
S. Krishnaswami diyangar and C. 3. Rama Rau Sahib for ress 
pondent. 


The Court delivered the AN 
J UDGMENT :— There is absolutely no evidence worthy the 


name of the alleged custom or implied contract that the Devas- 


tharam, the Melvaraindar, was responsible for collecting the 
melyaram from the sub tenants, and the Kudivaramdar, i. ¢., 
the Mutt, was riot liable in any way. Failing proof of such 
SA, No, 207 of rga goth: January, 1923. 
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a-custoni, the Mutt as Kudivaramdar, is bound to pay the mel- 
varam to the Devasthanam. This melvaram has only been 
paid in part, as shown by the accounts. kept by defendant 
himself, and consequently the balance is due. from the Mutt. 
It does not lie with the defendant to question the quantum of 
arrears shown in his own accounts. 

The only other point with which it is necessary to deal 
is the question of limitation. Defendant as trustee of the 
temple and of the Mutt united in himself the function of land- 
lord and of tenant, and consequently could not bring a suit for 
rent against himself, on the principle that when the hand that 
receives and the hand that pays is the same, no suit will lie 
for payment.. Tt is contended for appellant that a suit might 
have been brought: by some of the temple worshippers, but 
at any rate no such suit could be brought unless sanction was 
obtained, and until such sanction was obtained no.suit would 
lic, and. no particular person would be in a position .to sue. 
Until defendant was removed from his trusteeship, he could not 
sue for the rent and there was no other person who’ was in a 
position to do so. When there is no one competent to sue 
there can be no cause of action, and consequently limitation 
cannot run, because there is no one against whom it can run, 
vide Murray v. The East India Company (1). ‘Plaintiff, 
therefore, when he was appointed Receiver was the first person 
who had the right to sue and the question 1s whether his right 
is barred ‘(except in regard to 3 years’ rent) under Article 110, 
Limitation Act. Under that article the time from which period 
begins to run is “when the arrears become due.” This time 
is usually the end of each fasli year, but the meaning of the 
words has been considered by the Privy Council in Mussumat 
Ranee Surno Moyee v. Shooshee Mokee Burmonia (2) and 


Rangayya Appa Rao v. Bobba Sriramulu (3), and it has been 


held that a quite different time may in certain circumstances be 


the time from which limitation begins to run. In this case, 
the arrears became due (applying the language in Rangayya 
Appa Rao v. Bobba Sriramulu (3) as soon as there was 


some one to whom they were payable, who was 
capable” of enforcing the obligation by suit, Holding 
0 mn (1821) 106 E. R. 1167 :5 B,& Ald 203... 

2, (1868) 12 M, I, A. 244. 3, (1903) I, L. R. 27 M, 1443:14 M. L J. 
Ee | l A 
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as we do, that defendant could not enforce the ` obliga~ 
tion by suit, it was not until plaintiff was appointed that there 
was any cause of action in existence. Plaintiff's claim is there- 
fore not barred. The plea that the suit should have been 
brought in the Revenue Court is not supported by any evidence, 
and must be rejected. The appeal is dismissed with costs. 


A. S. V. Appeal dismissed. 





In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE OLDFIELD AND MR. JUSTICE 


RAMESAM. 
A; R. R. M. N. Narayanan 
_ Chettiar. - ... Petitioner™ (Counter-peti- 
 tioner). 
; . Versus. a 
Kadiraya Goundan and others . Respondents. 


Criminal Procedure Code, S. 195 47) (a)—Court to which. appeals 
ordinarily lie—Sanction to prosecute—Grant by Sub-Judge—Revocation by 
District Judge—Jurisdiction—Sub- -Judge acting in exercise of appellate jurisdic- 
tion in granting sanction—E fect. 

: Appeals from a Sub-Court must be SUA as ordinarily lying to the Dis- 
trict Court and not to the High Court within the meaning of S. 195 (7) (a), 
Cr. P, Code. - 

"The District Court has jurisdiction to revoke a sanction granted by the Sub 
ordinate Judge, even though the Subordinate Judge’s sanction was itself given in 
the exercise of his appellate jurisdiction. 

The nature of the sanction proceedings is not material with reference to 
the terms of S. 195 (7) (a), the only question under that provision being of the 


. Court to which appeals generally lie, 


' Petition praying that in the circumstances stated therein 
ge High Court will be pleased to set aside the order dated 20th 
day of October'1921 of the District Court of Madura in C. M. 
P. No. 191 of 1921 revoking the-sanction that has been granted 
by the Subordinate Judge of Dindigul for prosecuting the Res- 
pondents herein in O. P. No. ro‘of 1920 (O. P. No. 38 of. 
1920 on the file of the Court of the District Munsif of Periya- 
kulam). | 
F. Rajagopala diyar and D. Ramaswami A Damit 
for petitioner. 

' = K. 8. Jayarama Ziyar and F. Ramaswami Iyer- for 
K. Rajah Aiyar for the respondents. | 
#0, M, P, No, 1418 of 1922, 2tst December, "3922, - 
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The Court made the following 

ORDER :_This is an application for the grant of a 
sanction, which was originally granted by the Subordinate 
Judge, but was revoked by the District Judge. 

The first question raised is whether the District Judge 
had jurisdiction to pass his order of revocation. ‘That question 
must be answered with reference to the terms of S. 195 (7) 
(a) of the Criminal Procedure Code. It is argued that this 
provision is not applicable or, if it is applicable, that the only 
Court competent to revoke the Subordinate Judge’s sanction 
was the High Court. “That argument is based on the consi- 
deration that the Subordinate Judge’s sanction was itself given 
in the exercise of his appellate jurisdiction, because the matter 
had arisen in proceedings before the District Munsif, who had 
in the first instance refused sanction. We cannot see how with 
reference to the terms of S. 195 (7) (a) the nature of the 
sanction proceedings is material, the only question under that 
provision being of the Court, to which appeals generally lie. 
It is then immaterial that appeals against appellate orders 
would lie from the Sub-Court to the High Court, and this ts 
consistent with Rapaka Viyyanna v. Parakala Bayamma (1). 
It is further objection to this argument that proceedings under 
S. 195 are not appellate proceedings, though they may in some 
respects resemble them. For at each stage they are described 
as constituted by the grant or revocation of the sanction, which 
some inferior authority has refused or has granted, not with 
direct reference to the setting aside of -that inferior authority's 
order. We have no doubt that appeals from a Sub Court 
must be regarded as ordinarily lying to the District Court and 
not to the High Court, because with reference to S. 195 (7) (a) 
appeals actually lie from the -Sub Court to both those 
Courts and: of -the two the District Court is the Court of 
inferior jurisdiction. In these circumstances we hold that.the 
District Judge’s order was passed with jurisdiction. 

Turning to the merits, we find that the sanction is asked 
for in respect of an occurrence on 23-12-1919 ; no doubt that 
occurrence, as it is alleged, constituted a grave obstruction to 
- the execution of a legal prpcess. But we find that no appli- 
cation was made for sanction by the. present petitioner for over 





1. (1917) 44 I. C. 123, 
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8 months after it. His explanation is that for six months of 
that period he did nothing, because the Police Sub-Inspector 
who was also concerned, had obtained sanction and he expected 
him to prosecute. We do not think that a sufficient explana- 
tion. For the petitioner could easily have ascertained whether 
the Sub Inspector was going to-prosecute and could have him- 
self applied to the Court. For the remaining two month's 
delay, no particular explanation has been offered ; and the 
Subordinate Judge in granting sanction observed with regard 
to it only that such delays were usual. We do not think that 


indulgence was justified on that ground. In these circum- 
stances no reason for dissent from the lower Court’s order 


has been shown, and the petition must be dismissed. 


A. S. V. SOENE Petition dismissed: 


Ix THE Hicu COURT OF JUDICATURE AT MADRAS. 
PRESENT MR. JUSTICE OLDFIELD. 
Rajaratnam Ayyar alias Bapurajan .. < Petitioner* (1st 
Counter Petitioner). 
v. 
Talasyasundaram Aivar and others ... Respondents (Peti- 
tioners and Coun- 
ler Petitioners Nos. 
2 and 3). 


Civil Procedure Code, O. 1, R. 10, cl. (2)—Person whose presence 
is necessary effectually and completely to: adjudicate upon and settle 
all questions involved in the . suit—Parly on  record—Person who 
would be represented  by—Addition  of—Powcr of Court—Hindu 
Law—Widow—Suit by adopted son or dis heir—Question in suil 
as to validity of adoption—Nearest reversionary heir—A ddition of—Propriety. 

A person who would be represented by a party on the record and bound by 
> decision against that party is entitled to be impleaded under 0. 1, R 10, 

; (2), C. P. Code to protect his interests, ; 


The plaintiff, claiming to be the son of an adopted son of S, the last male 
owner of the suit property, 8 sued for the recovery of possession of the same from 
yst defendant, the widow of the last male owner. Plaintiffs case was that 
his father had been adopted by the 1st defendant, and that he (plaintiff) had 
been unlawfully excluded from the plaint properties by the rst defendant on 
account of an invalid agreement between her and the 2nd defendant. Certain 
persons, claiming to be the nearest reversioners to the last male owner, applied 
to be made defendants in the suit and were made defendants by the Court 
below. One question, and probably the mfst important question, in the suit 


AAA 


aC, R, Pi No. 217 of 1922, -7th December, 1922. 
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@ 
ivas whether the plaintifs father’s adoption to the last male owner was true 
and valid. 


Held that the presence of the nearest reversioners to the last male owner 
before the Court was ncessary in order to enable the Court effectually and com- 
pletely to adjudicate upon and settle all the questions involved in the suit, and 
that the Court below was competent to make them ‘defendants. | 


Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the order of the Court of the Subordinate Judge of Tanjore 
in I: A. No. 263 of 1921 in O. S. No. 19 of 1921. 


~. . $. Ramaswami Aiyar for appellant. 

A. Krishnaswami Aiyar, M. S. FVenkatrama diyar and 
S. Jagadisa Aiyar for respondents. 

The Court delivered the following 

JUDGMENT :__The order I am asked to revise is one 
made in a suit by the plaintiff, here petitioner, for the recovery 
of possession of properties comprised in an estate, of which 
the last male owner was one Sundaram Aiyar. The plaintift’s 
father was, it is the plaintiff’s case, adopted by the 1st defen- 
dant, the widow of Sundaram Aiyar. The plaintiff sues on 
the ground that he has been unlawfully excluded from the plaint 
properties by that widow on account of an invalid agreement 
entered into between her and the 2nd defendant. ‘The lower 
Court’s order is one made on the petition of the present respon- 
dents alleging that they are the nearest reversioners to Sunda- 
tam Aiyar and asking that they may be made defendants in 
the suit. There was in this petition an allegation of collusion 
between the plaintiff and the rst defendant. But in its order 
making the respondents parties the lower Court has not refer- 
red to any grounds for that allegation or recorded any finding 
in favour of it; and no stress has been laid upon it in this 
Court. 
The question then is whether the lower Court’s order was 
one which it was competent to make under O. 1, R. 10 cl. (2), 
Civil Procedure Code ; that is, whether the presence of the 
respondents before the Court was necessary in order to enable 
‘the Court effectually and completely to adjudicate upon and 
settle all the questions involved‘in the suit. 
2 It is clear that one question, and probably the most im- 
portant question involved in the suit was whether the plaintiff's 
father’s adoption to Sundaram Aiyar was true and valid. 
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That question arises now as between the plaintiff and the rst 
defendant. It will in the natural course, if the plaintiff per- 
sists in his claim arise again on the 1st defendant’s death 
between him and the reversioners, whosoever at that time they 
maybe. It is further the case that the adoption is alleged as 
having taken place over 35 years back and that a complete 
trial is advisable in the interest of the perpetuation of testi- 
mony, if on no other account. ‘All convenience in the circum- 
stances is in favour of the lower Court’s order. Objection 
to it has accordingly been urged on strictly legal grounds, main- 
ly with reference to the interpretation, which has been 
placed onthe words of the rule. The rule is in fact iden- 
tical with the English rule on the subject and reference has 
therefore been made to Norris v. Beazley (1) and Seeta- - 
ramayya v. Ramappayya (2) in which that decision was ap- 
plied in this country. It does not however seem to me that 
these authorities are of much use in the present case, because 
in them the question, in which the persons alleged to have 
been wrongly joined were interested in having a decision, was 
distinctly outside the original scope of the proceedings. 
Here, as has been pointed out, the question which the present 
respondents are concerned with is a question, which will have 
to be decided eventually even if no addition is made to the par- 
ties originally on the record. 

It is then urged that the respondents, having failed to 
sue within six years from the date of the alleged adoption 
allowed by the Limitation Act, have lost their right to an ad- 
judication on the adoption until the succession opens in their 
favour or in favour of the reversioners at the time of the 
death of the widow. Itis not however clear that inability to 
sue independently debars them from the benefit of an adjudi- 
cation in proceedings, which have been otherwise legitimately 
instituted. On the other hand it is pointed out that the widow 
in such proceedings as these represents the estate and that a 
decision against her will be binding on those eventually entitled, 
in the absence of collusion on the part of the respondents. See 
Risal Singh v. Balwant Singh (3) and the cases collected in 
the judgment of Mookerjee, J. in, Ganga Narain v. Indra 


I. (1877) IL. L. R. 2 C. P. D. 80. 2. (1916) 5 L, W, 207. 
3. (1919) L L. R. 40 All, 593. 
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Narain (4). The argument is’ then that it would be strange 
if a person who, it cannot be disputed, would be represented 
by a party on the record and bound by the decision against 
that party is to be debarred from himself appearing to protect 
his interests. The question thus raised has not, so far as Í 
have been shown been the subject of any direct decision, but 
that a party so affected would be entitled to be impleaded is 
indicated by the language used in Nagendrachunder Ghose v. 
Sreemutty Kaminee Dossee (5), Veerabadra Aiyar v. Maru- 
daya Nachiar (6) and the decision of Mookerjee, J. already 
referred to. Taking this view I hold that the lower Court's 
order was not made without jurisdiction. The revision peti- 
tion therefore fails and is dismissed with costs of respondents 
tand2. 3rd respondent, widow, will pay her own costs. 


“ALS. V. © Petition dismissed. 





IN THE HIGH COURT or JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE SPENCER AND MR. JUSTICE 
VENKATASUBBA RAO. 


Dhanammal er Petitioner* ( Petitioner.) 
| Uv. 
Yeeraraghava Naidu and others Respondents. (Counter- 

Petitioners ) 


` Civil Procedure Code, O. 21, R. 89—Execution sale—A pplication to set aside 
—Locus standi to apply—Dismissal of claim petition and of an application to 
have the sale stopped on payment of decree amount. 

On an application under O, 21 R. 89 C. P. Code to set aside an execution 
sale on payment of the prescribed amount, it was found that the applicant had 
already unsuccessfully applied to stop the sale on payment of the decree amount 
and had also put in a claim petition under O. 21 R. 58 C. P. Code which had 
been dismissed. Held that the previous proceedings did not bar the application 
under O, 21 R. 89 C. P. Code l 

Per Venkatasubba Row J. The necessity of a liberal interpretation of O. 21 
R. 89 C. P. Code pointed out, 

_ Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the order of the District Court of Chingleput 
in Miscellaneous Appeal No. 10 of 1921 preferred against 
the order of the Court of the District Munsif of Conjeevaram 


in Miscellaneous Petition No. 325 of 1921 in O. 5. No. 722 
of 1910. 


C, R. P. No. 855 of 1921. 19th December, 1922, 


“4 (1916) 25 C. L. J. 391. 5. (1867) 11 M, I, A, 241. 
6. (1909) I. L. R, 34 M. 188. os 7 
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K. Rajah diyar for petitioner. : 

K. P. Ramakrishna Aiyar for respondents. 

The Court delivered the following 

JUDGMENTS : Spencer J.: The petitioner applied un- 
der O. 21 R. 89 Civil Procedure Code to have the sale of 
certain properties set aside on depositing the amount specified 
in the proclamation of sale plus 5 per cent of the purchase- 
money. The District Munsif and the District Judge-to whom 
she appealed both disallowed her application but on different 
grounds. The District Munsif’s reason for dismissing her 
application was that she had previously applied to pay the 
amount due to the decree holder before the sale was held, 
and that he then rejected her application because she had no 
locus standi to pay the amount. The District Judge dismissed 
the appeal on the ground that the petitioner having claimed 
the property previously in a claim petition under O. 21, R. 58, 
and that claim petition having been dismissed, her only right 
was to bring a suit within one year to establish her title. 

The property sold in Court auction originally belonged 
to Swaminadha Mudali. The petitioner claims as a. legatee 
under a will of Papammal, who purchased the property from 
Swaminadha Mudali in 1907. In 1911 when the property 
was attached by another creditor of Swaminadha Mudali, 
Papammal put in a claim petition and having failed therein, 
she instituted a suit and established her title in Second Appeal, 
Again the property was attached in 1915 by another creditor 
and upon a further claim petition being put in by her in 1915 
and being dismissed, ‘she brought a second suit which was dis- 
missed for default. The appellant also preferred a claim 
petition in 1920 which was dismissed as too late and upon the 
sale being adjourned, she filed a second application on 9-2-1921 
which was dismissed on 23-3-1921. 

That being the history of the case, we must see whether 
the orders of the lower Courts can be supported for the reasons 
given therein. The District Munsif observed that the order 
passed on the petitioner’s application before the sale was bind- 
ing on her. He describes this petition as a similar one. The 
earlier application was one made uader no definite provision 


‘of law, to have the sale stopped on payment of the decree 


amount. It may have been treated as an application-under O. 
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O: 21, R: 2 for adjustment of the decree. The Court held that 
the petitioner had no locus standi to make the application and 
that money could not be recéived-from her. There is no con- 
nection between her application made after the sale had taken 
place as a person holding an interest in the property sold to 
have the sale set aside under O. 21 R. 89 and the application 
to pay the decree amount before the sale took place. The 
District Munsif has not decided that the petitioner 1s a person 
not holding any interest in the property either in 
his previous order or in the present order and so the previous 
order cannot operate as resjudicata to prevent her making the 
present application. 

The District Judge has misconceived the effect of the 
claim petition. The purpose of a petitioner who makes a 
claim under O. 21 R. 58 to a property attached is to have the 
attachment set aside. Granting that that right was negatived, 
there is nothing to prevent the same person coming forward 
and applying unconditionally to have the sale set aside under 
R. 89 for the reason that he -holds an interest in the suit pro- 
perty. The learned judge went on to observe that the petition- 
er’s only remedy was to set aside the sale - by a regular suit. 
At the time when the application under R. 89 was made, the 
right to bring a suit under R. 63 had not become barred. 
That remedy, was still open to her. But so also was this other 
remedy. The effect of the dismissal of the petitioner’s claim 
petition was not to decide finally that the petitioner had no inter- 
est to ask that the sale should be set aside on payment of the 
decree amount plus five per cent into Court but only to decide 
that she had no right to have the attachment raised. These 
are two very different things. The first (that under R. 89) 
may imply the existence of an interest of a judgment debtor 
owning the property sold or an interest derived from the sale 
source’as the owners of an interest paramount to the judgment- 
debtor’s ; the second (that under R. 58) implies the existence 
of a right independent from and antagonistic to the judgment- 
debtor's. - It is impossible to conceive how the dismissal of the 
claim petition could operate as res judicata to. prevent the ad- 
mission of an application to pay the decree’ amount and get 
the property released after the sale. As the Courts below have 
not decided whether the petitioner owns: or oo a interest 
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in-the property sold by virtue of a title acquired before the sale, 
that question must now be remitted to the District Munsif for 
decision upon the merits and for the disposal of the application 
made to him. The petitioner is entitled to recover costs of this 


. Civil Revision Petition. Costs of the subsequent proceedings 


will be provided for in the final order. 

Venkatasubba Rao, J.J agree. I would like to add just 
a word. It has been argued that the applicant’s right is based 
upon a title paramount to that of the judgment-debtor, and 


that R, 89 is not therefore applicable and in support of the 


proposition, Dulhin Mathura Koer v. Bangsidhari Singh (1) 
has been cited. With great respect I am unable to follow 
that decision. It seems to me that to take this narrow view of 
R. 89 will in many cases defeat its object. Let me take an ex- 
ample. Supposing B sold a property worth Rs. 10,000 to A, 
that long subsequent thereto a decree was passed against B for 
the trifling sum of Rs. 10 and the decree-holder attached the 
property and brought it to sale why should A not be entitled to 
make the deposit and apply under R. 89, if in his opinion it 
would not be worth his while to put himself to the trouble and 
expense of preferring a claim before a sale under R. 58 or esta- 
blishing after sale his right to the property in other legal pio- 
ceedings ? I am entirely opposed to unduly restricting the 
scope of the beneficient provision enacted in R. 89 when there 
are no words indicating that a narrow interpretation should be 
placed upon it. . 
AV. Vz Petition allowed. 


- 
a 





IN THE Hicu COURT oF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice AYLING AND Mr. JUSTICE 


RAMESAM. os ad 
Nataraja Pillai .... Petitioner" (Petitioner). 
Rangasami Pillai and others ... Respondents (Counter- 


Petitioners). 


Criminal Procedure Code (Act V of 1898), Ss. 17 (1) and (5) 144 and 
195 (6) and (7)—Order by a Sub Divisional Magistrate, prohibiting interference 
with a religious ceremony—Disobedience of the order—Sanction to prosecute, 

*Cr, M. P. No, 459 of 1922. r7th January, 1923. 

a‘; 15 Ce J, 83: 
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given by Sub Divisional Magistrate—Interférence by Sessions Judge, whether 
legal—Nature of an order by a Magistrate under S. 144, whether passed as a 
“public servant” or “ Court”—District Magistrate, the proper authority to re- 
voke, 


A Magistrate passing an order under S. 144 of.the Criminal Procedure 


Code does so only'ʻas a “ public servant” and not as a “Court ;” and sub-S. (7). 


of S, 195 is inapplicable to such a case. 


Where a Sub Divisional Magistrate passed an order under S. 144 of the 
Criminal Procedure Code prohibiting certain persons from interfering with the 
performance of a certain religious ceremony and the Sub Divisional Magistrate 
subsequently sanctioned their prosecution for an offence under S. 188 of the 
Indian Penal Code and the order was revoked by the Sessions Judge for having 
disobeyed the order, Aeld, that the sanction for prosecution could not be revoked 
by the Sessions Judge acting under sub-S, (6) of S. 195. 


The proper authority to revoke. the sanction in such a case, is the District 
Magistrate. 


6 Mad. 203, 14 W. R. (Cr.) 46 and 2 Weir 155 referred to. 
35 M. L. J. 454 KAA from. 

Petition praying that in the circumstances stated therein 
the High Court will be pleased to set aside the order of the 
Court of Session of the West Tanjore Division in Criminal 
Miscellaneous Petition No. 11 of 1922 setting aside the order 
of the Sub Divisional Magistrate of Tanjore in his proceedings 
dated the 8th December, 1921 according sanction to prosecute 
the respondents herein for an offence under S. 188, Indian 


Penal Code. 


K. $. Jayarama diyar for the petitioner. 

S. Subramania Aiyar for the respondents. 

The Public Prosecutor on behalf of the Crown. 
The Court made the following 


ORDER :—The Sub Divisional Magistrate, Tanjore passed 
an order under S. 144 Criminal Procedure Code, prohibiting 
certain persons (respondents before us) from interference with 
the performance of a certain religious ceremony. Respondents 
are said to have disobeyed this order : and the Sub Divisional 
Magistrate thereupon sanctioned their prosecution for an 
offence under S. 188, Indian Penal Code. The Sessions 
Judge, purporting to act under sub-S. (6) of S. 195 revoked 
this sanction. _ 

We are now asked to revise his order: and the first 
Siad taken is that, as the case falls under cl. (a) of sub- 
S. (1) of S, 195, the power of revocation lay with the District 
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Magistrate, not with the Sessions Judge, and that the latter’ s 
order was without jurisdiction. Sa 

The question has to be decided with eae to the pro- 
visions of sub-Ss. (6) and (7) of S. 195. There is no doubt 


‘that, if the general principle of sub-S. (6) is applied, the proper 


authority to revoke the sanction is the District Magistrate : 
vide S. 17 (1) and (5), Criminal Procedure Code. But it 
is contended that the Sub Divisional Magistrate must be re- 
garded as a “ Court,” when issuing an order under S. 144 and 
(consequentially) when sanctioning prosecution for breach of 
the same, and that it follows that the special test laid down in 
sub-S. (7) for determining the subordination of “ Courts ” in 
this connection applies. If so, the proper authority to revoke 
is undeniably the Sessions Judge. 

It is, we think, reasonable to hold that if the order ade: 
S. 144 is passed by a person acting as a Court, that person 
must also be treated as a court, when he sanctions prosecution 


for disobedience ofthe same. It is also possible that the 


“Public servant ” referred to in Ss. 172 to 188, Indian Penal 
Code, might in certain circumstances be a “ Court”. . Whether 


dn the latter event, sub-section (7) should apply, or whether | 


the application of that Sub-section is confined to cases falling 
under Cls. (b) and (c) of Sub-section (1) seems to us doubt: 
ful. But we are inclined to hold that a Magistrate passing an 
order under S. 144, Criminal Procedure Code, does so only as 
a “public servant ” and not as a “Court”. We are aware 
that an opposite view has been taken by.a Bench of this Court 
in Arunachallam Pillai v. Ponnuswami (1). We have care- 
fully considered the judgment in that case which appears to 
proceed on the footing that an order under S. 144 is an order 
of a Court. Napier, J. says such orders “ have always been 
treated as judicial orders ” which the learned Judge appears to 
treat as identical with orders of Court. With all respect we 
do not think this view is correct. A Full Bench of this 
Court in Sundaram v. The Queen : Ponnuswami v. The 
Queen (2), a leading case on orders under this section, has 
specifically laid down, that “ it should always be borne in mind 
that orders under S. 518 of the Code of Criminal Procedure of 
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1872 “ corresponding with S. 144 of the present Code, are not 
judicial proceedings” and the same view has been taken by a 
Full Bench of the Calcutta High Court in Abbas Ali Choudhry 
villlim Meah (3). That section has been elaborated, and its 
operation in-some. ways restricted in the corresponding sections 
of subsequent codes. But we find nothing in the changes 
of S. 62 of the Code-of 1861 which would render less applic- 
able the considered opinions of the learned Judges in that case. 

This view seems to be supported by a consideration of S- 
144. This section merely empowers certain Magistrates to 
pass temporary orders in urgent cases. These orders need not 
be based on any record outside the Magistrate’s own knowledge 
or observation ; and it is not even necessary that the party 
against whom it is directed should first be given a chance of 
being heard. To take a simple instance_A Magistrate 
observing with his own eyes (without complaint or report) 
that certain property was in a condition imminently dangerous 
to human life, might immediately and without waiting to hear 
what any human being had to say, issue an order under this 
section : and provided his order was in writing, set out the 
material “facts and was properly served, it would be a valid 
order, disobedience to which would be an offence under S. 188, 
Indian Penal Code. | The remedy of a party injuriously affect- 


ed is to get it set aside under sub-section (4). Can such an 
order be treated as an order of a Court ? or, to use another 
phrase, 'a “ judicial order” ? If not, is its nature altered be- 


cause the Magistrate may hold an enquiry, and record and con- 
sider evidence before issuing it ? 

Orders under S. 145, Criminal “Procedure Code, which 
must be preceded by an enquiry in the presence of parties, who 


are entitled to adduce evidence, stand on a different footing: 


though orders under both sections are withdrawn from the 
ordinary revisional jurisdiction of this Court (vide S. 435 (3). 
Criminal Procedure Code.) 

In our opinion, a Magistrate passing an order under S. 
144, Criminal Procedure Code, is not acting as a “ Court” : 
and Sub-section (7) of S. 195 is inapplicable to such a case. 

In considering the intention of the Legislature, it may not 
be out of place to refer to the improbability that, while securing 


3. 14 W. R (Cre) 46. 
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orders under S: 144 from interference except by the successor 
of the Magistrate passing them or by some superior Magistrate 


“(vide Cl. 4 ‘quoted above), the Sessions Judge should have been 


given the power to render the order practically nugatory by de- 
clining to allow a prosecution for disobedience to 1t. 

We would also refer to the Judgment of a Bench of this 
Court reported in II Weir 155, in which the learned Judges 
took a more extreme view than that we have expressed above, 
and held in effect, that all sanction orders passed under clause 
(a) of sub-section (1) must be taken to be passed by a public 
servant who was not acting as a Court. 

In our opinion the order of the Sessions Judge must be 
held to be without jurisdiction, and accordingly set aside. 


C. A.S. Order set aside. 


PRIVY COUNCIL. 


PRESENT :_.LorRD PHILLIMORE, Mr. AMEER ALI, SIR 
LAWRENCE JENKINS AND LORD SALVESEN. | 
A-E. Salayjee or A ppellant™ 


Fatima Bi Bi Respondent. 
(On appeal from the Chief Court of Lower Burma) 


Mahomedan Law—IVill—Construction—Legacy to heirs—Consent of ‘heirs— 
Onus. 

A testator under the Mahomedan law cannot leave a legacy to any of his 
heirs unless the other heirs agree. Such consent must be proved” by the heir 
claiming the legacy, and will bind only those of the heirs w ‘hose consent ig 
proved. : 

Decree of the Chief Court affirmed. 


Appeal (No. 26 of 1922) from .a decree of the Chief 
Court of Lower Burma, reversing a decree of the same Court 
on its Original Side. 

The appellant is the eldest son and the respondent the 
eldest daughter of a wealthy Mahomedan in Burma. The 
father died in 1907, leaving a Will by which he appointed the 
appellant as the sole executor and trustee and directed that all 
his (testator’s) properties should be sold, that a fourth share 
of the proceeds should be utilised for certajn specific bequests 
to near relatives and mosques, that the executor and trustee 
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shall dispose of the remainder as he should think proper, that 
the testator’s heirs should not be entitled to ask for an account 
from the executor regarding such disposal and that the executor 
shall be entitled to a commission of ten per cent on cash coming 
into his hands as sale proceeds. ‘The -appellant took posses- 
sion of the entire estate of the testator and collected the rents 
and profits thereof. In May 1917, the respondent demanded 
that the Estate should be sold and a distribution of the pro- 
ceeds to be made according to Mahomedan Law. She claimed 
that the provision of ten per cent commission in the Will was 
invalid as being in contravention of Mahomedan Law. The 
appellant refused to comply with the demand and the present 
action was commenced in 1917. The trial Judge Mr. Justice 
Young held that all the adult heirs of the testator other than 
the respondent had consented to the provisions of the Will, 
that the respondent had impliedly consented and that the appel- 
lant was entitled to the ten per cent commission under the Will, 
On appeal, the Chief Court on its appellate Side held that there 
were no justifying circumstances to infer implied consent 
onthe part of the respondent and decreed the respondent’s 
claim for a distribution of the whole undisposed of estate 
among the testator’s heirs according to law, but that the benefit 
of this declaration was to. be confined to the respondent and 
the three minor defendants in the suit. The appellant prefer- 
red the present appeal. 

1922, November, 14, 16. De Gruyther, K. C. and Parikh 
for the appellant argued that the respondent had consented im- 
pliedly to the provisions of the Will and that the appellant was 
entitled to the commission as all the adult heirs of the testator 
had consented to the provisions of the Will. 

Dunne, K. C. and Sanders for the respondent. 

1922. Noy. 16. The Judgment of their Lordships was 
delivered by 

Lord Phillimore.._The dispute in this case arises 
in the course of the administration of the estate of a wealthy 
Mahomedan, who died on the 25th February, 1907, having 
left a will dated the 15th June, 1903, which was admitted to 
probate on the 18th March, 1908. By that will he left his 
only son, the defendant in this suit and the present appellant, 
his executor, and he gave him certain powers and professed to 
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entitle him to a commission of 10 per cent. On. the proceeds. 
of the sale of all his estate. That provision is twice over ex- 
pr ‘essed, but substantially the effect is the same on the two occa- 
sions. He also, instead of reserving, as by Mahomedan law 
he could, one-third of his estate for his general disposition, 
reserved somewhat less__one-fourth, and with regard to that 
fourth he directed -the executor, whom he described also as 

“executor and trustee” to pay certain charitable legacies 
amounting to Rs. 13,700, directing at the same time that none 
of his heirs or any other persons should be entitled to have any 
right to claim an account of his disbursements from the execu- 


tor, and, with regard to the balance of the fourth share he gave | 


it to the executor to spend or to dispose of in such.manner as 


to him should seem.fit and proper. This has been treated i u 


both Courts as a legacy of the residue of the fourth share to 
the defendant, the present appellant. 
"There were various heirs, widows and children, by various 
families. The plaintiff and respondent now, a widow lady, 
was the eldest sister and of the same full blood-as the defen- 
dant, appellant. | 

In 1917 she instituted this suit alleging that the two pro- 
visions for the benefit of her brother, namely, that giving him 
LO per cent., and that giving him the balance of the fourth 
share, were contrary to Mahomedan law. It appeared in the 
course of the suit, if it had not appeared before, that several 
of the heirs had agreed nevertheless to the appellant retaining 
his interest, as, according to Mahomedan law, they could, but 
there remained the plaintiff, and there remained three minor 
children, and the contest in the suit was with regard to the plain- 
tiff. The Mahomedan law does not allow a testator to leave 
a legacy to any of his heirs unless the other heirs agree, but any 


single heir may so agree as to bind his own share, and therefore, 


when it appeared in the course of the suit that the other heirs 
had agreed; the only contest was as regards the plaintiff and the 
three minors. . As regards the three minors there could be no 
question of their consent and the dispute therefore turned on 
the question whether the plaintiff had consented or not. 

Now the burden of proving that consent was on the appel- 
lant, the defendant in the suit.. - Both parties tendered oral 
evidence, each putting his or her case more strongly than the 
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trial judge thought was correct ; the plaintiff averring that she 
had protested from the first and had been put off by a promise 
that she should have her proper share (this the trial judge did 
not accept).; the defendant averring on the contrary that he 
had made quite clear to the plaintiff what the provisions of the 
will werc, ‘and the plajntiff, regarding him as the only male in 
the house, had expressed not only her consent but her pleasure 
that he should have this benefit. With regard to that the trial 
judge found that there was oath against oath ; that there was 
no corroboration, the only other person present being the hus- 
band of the plaintiff, who was by this time dead, and, in the 
end, he was not satisfied that this consent was proved. He 
thereupon said that there was no direct evidence of explicit con- 
sent and the question turned upon whether there was implied 
consent, and the only two grounds of implied consent that he 
relied upon were delay and a certain transaction with regard 
to aloan andthe interest upon it. ‘On those materials he 
found in favour of the defendant that there was an puca 
consent. 

The plaintitt appealed to the Chief Court, and the Chief 
Court reversing the decision of the primary judge, found that 
there was not sufhcient evidence of an implied consent, and the 
learned judges agreed with the trial judge that there was no 
proof of an explicit consent. . 

Thereupon this appeal was brought ; but, in their Lord- 
ships’ opinion, unsuccessfully. The burden of proof was as al- 
ready stated, upon the defendant, and the only two elements to 
be considered were the question of time and the question of the 
loan. As to the first the delay is explained because the estate 
was not in fact realized until after the suit__by general consent 
only realized in parts from time to time__and there was no such 
realization and no such stating of accounts, even temporary or 
provisional 3tating of accounts, as could be suggested to have 
shown to the plaintiff that the cstate was being divided upon 
the footing that the defendant was to be entitled to retain these 
advantages, for both Courts decided that both these advantages 
were legacies which had to be justified. 

“With regard to the loan it appears that in 1908 the lady’s 
husband wanted some money to release a mortgage on his 
house, and the lady, not unnaturally, went to her brother, who 
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was collecting money from time to time and asked for some 
money_—it was not a very ‘large’sum__to enable her to pay off 
this mortgage. He thereupon appears to have said that he 
had no.money, but as the lady was. pressing him and he proba- 
bly felt that he was an accounting party, he offered to borrow 
it, but said that she would have to be surety for the loan. She 
was prepared to do this but demurred to paying interest. .- Up 
to that point the parties are in substantial agreement. He did 
borrow money ; she did, jointly with him, execute the promis- 
sory note to a Chetty, and she took from her brother a letter 
promising her that she should not have to pay the interest. 
Now what was the reason of this transaction? It is suggest- 
ed for thé defendant that she said to` him that he was taking 
great advantages under their father’s will__more than the 
Mahomedan law allows, and therefore the least he could do 
was to pay this interest. She denies this and says that she 
was asking for some of the money which was coming to ‘her, 
and therefore it was quite right that he should relieve her from 
paying this interest. Now if it had appeared that he had 
really relieved her from paying the interest there would be some 
substance in the contention, although their Lordships do not 
say there would be very much substance in it then. But, it 
appears that he has now.debited this lady, as part of her share, 
with the interest on this loan. After that it becomes of less 
importance to consider this transaction, but, even apart from 
that; the transaction is far from sufficient by itself to support an 
implied consent. . That is the view the Chief Court took, and, 
their Lordships think, quite rightly, and, therefore, they will 
humbly recommend His Majesty that this _— should be 
dismissed with costs. 


Mount Sterry and Wheeler tor appellant. 
Bramall. and White for respondent. 


Appeal dismissed: 
KVLN. 
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PRIVY COUNCIL. 
PRESENT :__ViscouNnT Cave, Lord SHAW, Lorp PHILLI- 
MORE, SIR JOHN EDGE AND MR. AMEER ALI. 


Badri Narain Singh ... Appellant™. 
V. 
Harnam Kaur and others ... Respondents. 
(On appeal from the Court of the Judicial Commissioner 
of Oudh). 


Oudh Estates Act (1 of 1869), S. 23S. 8, List 4—Succession—" Ordinary 
law ”—Male primogeniture Sanad—Evidence of instances of widows’ succession 
prior to Sanad—Crown Grants Act (XV of 1895) S. 3. 

In 1863, the estate of Mahal Tajpur was granted to an ancestor of the 
parties under a male primogeniture sanad. ‘The estate was entered under List 4 
prepared under S. 8 of the Oudh Estates Act. Intestate succession to such 
estates in List 4 is to be regulated by the ordinary law applicable to the parties 
under S. 23 of the Act. On the death of the last holder in 1907, his widow 
took possession of the estate as her husband died intestate : the appellant sued 
for possession as the last holder’s heir under the primogeniture rule of succession. 

Held, (1) that the words “ordinary law” in S. 23 have not the effect of 
displacing the rule of succession prescribed by the Sanad under which the 
estate is held; and (2) that, having regard to S. 3 of the Crown Grants 
Act of 1895, evidence of widows’ succeeding prior to the Sanad cannot be led 
to prove a custom contrary to the terms of the Sanad. 

Brij Indar Bahadur Singh v. Ranee Janki Koer (1), Mussammat Parbait 
Kunwar v. Rani Chandarpal Kunwar and others (2) distinguished. 

Narendra Bahadur Singh v. Achal Ram (3), Debi Bakhsh Singh v. Chandra- 
bhan Singh (4), Sitla Bakhsh Singh v. Sital Singh and others (5) followed. 

Thakur Sheo Singh v. Rant Raghubans Kunwar and another (6) referred to. 

Judgment of the Court of the Judicial Commissioner reversed. 


Appeal (No. 69 of 1920) from a decree of the Court 
of the Judicial Commissioner of Oudh, affirming a decree of 
the Court of the Subordinate Judge of Partabgarh. 

The suit was brought by the appellant to recover posses- 
sion of the Estate of Mahal Tajpur in Oudh on the death of 
the last holder intestate in 1907. The estate was granted in 
1863 under a sanad which provided that, in the event of the 
holder dying intestate, the estate shall descend to the nearest 
male heir according to the rule of primogeniture. The estate 
was also entered in Lists 1 and 4 prepared under S. 8 of the 


Oudh Estates Act. The provisions of S. 23 of the Act are 


*P; C. Appeal No. 69 of 1920. Qudh Appeal No. 7 of 1917 12th May, 1922. 


1 (1877) L. R. 5 I. A. 1, 13, 2. (1909) L. R. 36 I. A. 125. 
3. (1893) L. R. 2p I. A. 77. 4. (1910) L. R. 37 I. A. 168. 
5s. (1921) I. R. 48 l. A. 


228 :40 M. L. J. 449 (P. C.) 
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applicable to the estates entered in List 4. S. 23 provides 
that the succession in cases of intestacy shall be regulated by 
the ordinary law to which the members of the intestate’s tribe 
and religion are subject to. | 

The question in the appeal is whether the rule of succes- 
sion laid down in the sanad applied or whether the widow of 
the intestate was entitled to succeed under S. 23 of the Act. 

The appellant claimed the estate under the rule of succes- 
sion laid down in the sanad. The widow resisted the action 
on the ground that the provision in the sanad is nullified by 
S. 23 of the Oudh Estates Act (I of 1869). The Subordinate 
Judge dismissed the suit, holding that the “ ordinary law ” re- 
ferred to in S. 23 did not include the provisions in the sanad 
and that the custom of primogeniture was not made out. On 
appeal, this decree was affirmed by the Court of the Judicial 
Commissioner. Hence the present appeal. : 

The facts and the reasons given by the Judicial Commis- 
sioners for the conclusions arrived at by them are fully set out 
in the Judgment of their Lordships. 

1922, March 17, 20, 21. Dune, K. C. and Brown for the 
appellant : It is admitted that the appellant is the nearest male 
heir of the deceased intestate. Under the rule of succession 
laid down in the sanad under which the estate is at present held, 
he is entitled to succeed to the estate. The words “ ordinary 
law’ in S. 22 of the Oudh Estates Act of 1869 were inter- 
preted by the Board to include the rule of succession laid down 
in a primogeniture sanad : Debi Bakhsh Singh v. Chandrabhan 
Singh (4) ; Sitla Bakhsh Singh v. Sital Singh (5). There 
is no reason why the same words in S. 23 should be interpreted 
in a different way. The dictum in Brij Indar Bahadur Singh 
v. Janki Koer (3) that the sanad was superseded by the Act, 
had no reference to estates entered in List 4. It was a case of 
an estate in List 2 and the case was distinguished on that 
ground in the later case of Debi Bakhsh Singh v. Chandrabhan 
Singh (4). Parbati Kunwar v. Chandrapal Kunwar (2) 
though a case under List 4, was decided on a finding as to cus- 
tom. Further the rival claimants were both females and both 
would have been excluded under the rule of succession in the 
4 (907) L. R. 37 LA. r68. 7070 Gozi) Rab LA 
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sanad. ' The legislature specifically put special limitations of 
succession to estates in List 3, S. 22 cls (1) to (10). S. 23 
was made applicable to estates in List 4. The provisions in the 
sanad regulate the succession under S. 3 of the Crown Grants 
Act of 1895, Sheo Singh v. Raghubans Kunwar (6). 


De Gruyther, K. C. and Dube tor the respondents : In 
this case the provisions of the sanad have no application. S. 23 
is clear. ‘The title rests upon the summary settlement and not 
upon the sanad : See Letter of October, 10, 1859, para 2 
(Schedule I to Act I of 1869). Estates entered in Lists 2 and 
3 are the only ones in which succession by primogeniture rule 
applies either by custom or the sanad. Entry in List 4 shows 
that the primogeniture rule does not govern the succession. 
The grantees could have elected under S. 9 to be entered in 
List 3 if they wanted the sanad to apply. Braj Indar’s 
case (1) and Parbati Kunwar’s case (2) substantially support 
the respondents’ contention. Debi Bakhsh’s case (3) arose 
under List 5 and not under List 4. 

Dunne, K. C. replied. 

1922. May, 12. The Judgment of their Lordships was 
delivered by 

Viscount Cave. — This is an appeal by the plain- 
tiff in the suit from a decree of the Court of the Judicial Com- 
missioner of Oudh affirming a decree of the Subordinate Judge 
of Partabgarh by which the plaintiff’s suit was dismissed. The 
question raised is as to the title to an estate in Oudh of consider- 
able value known as the Mahal Fajpur. 


-` Lal Ajodia Bakhsh, the ancestor of the plaintiff, belonged 
to a family of Bisen Thakurs long settled in the district of Par- 
tabgarh, and was the owner of an estate called Kundrajit or 
Shamspur. At the time of the Mutiny, this family had four 
branches representing the descendants of the four sons of Lal 
Ajodhia Bakhsh ; the first branch being represented by Thaku- 
rain Baijnath (a widow), the second by Lal Chhatarpal, the 


third by Lal Surajpal and the fourth by Lal Chandrapal. On 
the armexation of Oudh in 1856, this estate, with the remainder 
of the soil of the province, was confiscated by the British 





6. (1905) L. R. 32 I. A. 203. 1. (1877) L. R. 5 I. A. 1, 13. 
2. (1909) L. R. 36 I. A. 125. 3. (1893) L. R. 20 I. A. 77. 
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Government, which assumed the right (as stated in Lord Can- 
ning’s Proclamation of the 15th March, 1858), to dispose of 
it in such manner as it thought fitting. Lal Chhatarpal had 
taken action against the British Government, but Thakurain 
Baijnath had been loyal ; and ultimately by a sanad, which is 
undated but which appears from other documents to have been 
executed in the year 1863, the Chief Commissioner of Oudh un- 
der the authority of the Governor-General granted the estate of 
Kundrajit to the above-named four persons, Thakurain Baij- 
nath, Lal Chhatarpal, Lal Surajpal and Lal Chandrapal, and 
their heirs, subject to the usual conditions as to the surrender of 
arms and loyalty to the British Government. The sanad was 
in the form then commonly adopted and contained the follow- 
ing clause :__ 


“It is another condition of this grant that, in the event of your dying 
intestate or of any of your successors dying intestate, the estate shall descend 
to the nearest male heir according to the rule of primogeniture, but you and all 
your successors shall have full power to alienate the estate, either in whole or in 
part by sale, mortgage, gift, bequest, or adoption to whomsoever you please.” 


Chhatarpal appears to have objected to the sanad on the ground 
that he was alone entitled to the whole estate, but it was ulti- 
mately accepted by him and by the other grantees. 

On the passing of the Oudh Estates Act (Act 1 of 1869), 
the four grantees above named (bracketed together), were. 
entered as owners of Kundrajit in List 1 and List 4, as prepared 
under S. 8 of the Act. There appears to have been no reason 
why they should not have been entered in List 3 as owners of 
an estate regulated by the rule of primogeniture ; but they may 
have preferred not to be subject to the special rules of succes- 
sion which, under S. 22 (Clauses 1 to 10) of the Act, apply to 
estates entered in that List. In any case, this is now immate- 
rial, as the estate must be dealt with according to the rules regu- 
lating estates entered in List 4. 

In or about the year 1872, Kundrajit was divided into 
four Mahals, which were allotted to the four branches of the 
family, Mahal Tajpur being allotted to Chhatarpal. The 
effect of this partition was that this Mahal was held by Chha- 
tarpal alone as an impartible taluq on the terms of the sanad 
and of the Act of 1869. 3 l 

Chhatarpal died on the 19th Octobér, 1899, and was 
succeeded by his son Lal Ram Kinkar. On the death of the 
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latter without issue on the 6th October, 1907, his widow, thé 
first respondent, Thakurain Harnam Kuar, took possession of 
Tajpur and the lands then held with it. Thereupon, the ap- 
pellant, Babu Badri Narain Singh, who was the son of Chhatar- 
pal’s eldest brother and was the nearest male heir in line and 
degree, claimed to be entitled to the succession ; and on his 
right being disputed he commenced in 1913, the present suit 
against Thakurain Harnam Kuar and other members of the 
family for possession of Tajpur and other lands. By his plaint, 
he claimed possession (a) under the terms of the sanad (b) by 
an alleged family custom of succession by male lineal primo- 
geniture, and (c) under a will executed by Chhatarpal on the 
6th September, 1899.- This will, having been executed less 
than 3 months before the death of Chhatarpal, is now admit- 
ted to have been inoperative (under S. 13 of the Act of 1869), 
to pass the estate, and it need not be further referred to. 

The suit was heard by the Subordinate Judge of Partab- 
garh, who held that the alleged custom was not proved, and 
that having regard to S. 23 of the Act of 1869, under which 
the succession on intestacy to a taluqdari estate entered in List 
4 is to be “ regulated by the ordinary law to which the members 
of the intestate’s tribe and religion are subject, ” the succession 
in this case was to be regulated not by the sanad but by the law 
of the Mitakshara. He accordingly held that the widow of 
Lal Ram Kinkar was entitled to succeed, and dismissed the 
suit. i 


On appeal the Judicial Commissioners differed on the ques- 
tion whether the sanad applied ; but they agreed in holding 
that there was an established custom in the family that the 
widow should succeed, and that this custom continued notwith- 
standing the forfeiture and re-grant of the estate, and they ac- 
cordingly afirmed the decision of the Subordinate Judge. 
Against this decision the present appeal was brought. 

It is not and cannot be disputed that, if the rule of succes- 
sion laid down in the sanad of 1863 is to have effect, 
the appellant as the nearest male heir is entitled to 
the succession; and jn the argument for the res- 
pondents, the principal, stress was laid upon the con- 
tention which prevailed with the Subordinate Judge, namely, 
that the effect of S. 23 of Act I of 1869 was wholly to displace 
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the rule of succession prescribed by the sanad and to substitute 
for it the ordinary rules of succession prevailing among Hindus 
who are subject to the law of the Mitakshara. This conten- 
tion was disposed of by the First Judicial Commissioner in 
manner appearing by the following extract from his judgment : 


“The meaning of the words ‘ordinary law’ has been the subject of much 
discussion in this case, It could not merely imply the personal law of the in- 
testate’s tribe and religion, because the personal law applicable to Hindus and 
Muhammadans has, in many instances, been modified and is controlled by the 
Indian Statutes. In the case of Hindus, for instance, the personal law of Hindus 
is controlled and governed in some respects by the Caste Disabilities Removal 
Act (XXI of 1850), the Hindu Widows Re-marriage Act (XV of 1856), the 
Hindu Wills Act (XXI of 1870) and the provisions of the Transfer of Property 
Act (IV of 1882) and the Crown Grants Act (XV of 1895), wherever they are 
applicable. In the case of Muhammadans, the provisions of the Muhammadan 
Law are similarly controlled and governed in some respects by the Transfer 
of Property Act (IV of 1882), wherever they are applicable. It cannot, therfore, 
be said that a reference to the ‘ordinary law’ in S. 23 is merely meant to imply 
the personal law uncontrolled by custom or acts of the Indian Legislature. As 
pointed out by Lord Hobhouse in a case of List 2 the effect of the 11th sub-S. of 
S. 22 is simply to refer the parties to the law which would govern the descent 
of the property when the special provisions of the Act are exhausted, and such 
ordinary law would include custom. (Bhat Narendra Bahadur Singh v. Achal 
Ram (3)]. In Parbati Kuar v. Chandrapal Kuar (2), Lord Collins applied 
the same rule to a case of List 4, governed by S. 23. In other words, when 
the special rules of succession laid down in S. 22 are exhausted and S. 22, cl. (ri) 
is reached, or when S, 23 is applicable, the situation governing the succession 
has to be found apart from the Statute, that is, in the ordinary law applicable 
as if Act I of 1869 had not been passed. That ordinary law would include 
not only custom but also a sanad, where the sanad contains a rule of succession 
which is enforceable by Statute.” - 


Their Lordships agree with the reasoning and conclusion 
of the First Judicial Commissioner ; and indeed no other con- 
clusion is consistent with the decisions of this Board in Naren- 
dra Bahadur Singh v. Achal Ram (3), Debi Bakhsh Singh v. 
Chandrabhan Singh (4) and Sital Bakhsh Singh v. Sital 
Singh and others (5). These decisions clearly establish that 
the “ordinary law” referred to in the Act is the law which 


would govern the parties apart from the statute and includes 


any sanad giving title to the property in dispute. It is true 
that these decisions were rendered with reference to Cl. 11 of 
S. 22, and not with reference to S. 23 of the Act; but the 
terms of the latter section are pretisely similar to those of 








3- (1893) L. R. 20 I. A. 77:20 Cal. 649 at 654. 
2. (1909) L. R. 36 I. A. 125 :3r1r All. 457 at 474. 
4. (1910) L. R. 37 I. A. 168. 5. (1921) L. R. 48 I. A. 228 : 40 M. L.J.449 
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S. 22 (11), and their ‘Lordships see no sufficient reason for 
giving to them a different construction. It may be added that 
the Oudh Estates (Amendment) Act, 1910, has no application 
to this case, which arose before that Act was passed. 


An argument was founded, as in the cases cited, upon the 
dictum of Sir Barnes Peacock in Brij Indar Bahadur Singh v. 
Ranee Janki Koer (1), that in that case “ the limitation in the 
sanad was wholly superseded by Act I of 1869, and that the 
rights of the parties claiming by descent must be governed by 
the provisions of S. 22 of that Act.” But it must be remem- 
bered that in that case (which arose under List 2) the contest 
was between the female heir of the grantee (a widow) and 
tne heir of her late husband, neither of whom could claim under 
the sanad; and this being so, the case is no authority for the 
view that the effect of S. 22 (11) or of S. 23 of the Act, was 
wholly to destroy the rules of succession laid down under 
sanads which had been so recently granted. Probably the 
dictum means no more than this, that the Act supersedes the 
sanad where the two are in conflict. Reliance was also placed 
on the case of Mussammat Parbati Kunwar v. Rani Chandarpal 
Kunwar and others (2), which arose under List 4 ; but that 
case was argued (doubtless for good reasons) without any 
reference whatever to the sanad, and cannot, therefore, be 
taken as an authority on the question now under discussion. 

In their Lordships’ opinion, this argument fails. 


With regard to the question of custom, the decision of 
the Judicial Commissioners appears to have been founded on 
certain instances in which the members of the family of Lal 
Ajodhia Bakhsh were succeeded by their widows; but all 
these instances with one exception, occurred before the forfei- 
ture of the estate in 1856 and the grant of a new title upon the 
conditions laid down in the sanad; and they cannot be used 
to set up a rule of succession directly contrary to the terms of 
the sanad under which the estate is now held. The Crown 
Grants Act of 1895, S. 3, enacts that all provisions etc., con- 
tained in a grant “ shall be valid and take effect according to 
their tenor, any rule of law, statute or enactment of the Legis- 
Jature to the contrary notwithstanding, ” and full effect was 
given to this enactment in Thakur Sheo Singh v. Rani Raghu- 
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bans Kunwar and another (6). The exception was in‘the case 
of the widow of Surajpal, one of the grantees under the sanad 
of 1863, who appears to have been allowed to take possession 
of his estate to the exclusion of his male heirs ; but this single 
instance, which is unexplained, is wholly insufficient to establish 
a custom binding on another branch of the family. ‘This argu- 
ment, therefore, also fails, and the appellant’s title prevails. 

For the above reasons their Lordships will humbly advise 
His Majesty that this appeal should be allowed; that the 
decree of the Court of the Judicial Commissioner and the 
decree of the Subordinate Judge should be set aside ; and 
that the appellant should be held entitled to possession of 
Mahal Tajpur with any accretions thereto and to an account 
and payment of mesne profits. The respondents will pay 
the costs of the appellant in both Courts and his costs of this 
appeal. 

Solicitor for appellant : Douglas Grant. 

Solicitors for respondent : T. L. Wilson and Co. 

K. V. L. N. Appeal allowed. 


In rar Hieu Courr or JUDICATURE AT MADRAS. 


PRESENT :— MR. JUSTICE KRISHNAN. 


M. Krishnaji Reddiar ....  Petitioner* (ist 
Respondent). 

v. 
Muthuveera Reddiar and another ... Respondents 


(Petitioner and 
10th Respondent). 


Madras Local Boards Act (XLV of 1920)—Rules framed under—Rule 4 sub- 
Rr. (1), (2) and (3)—Election to Taluk Board—Objection petition—Delay in 
depositing requisite amount—Power of Court to excuse delay and proceed with 
enquiry—Civil Procedure Code, S. 115—Revision, Maxim Actus Curiae neminem 
granabit, applicability of. l 

The provisions of R. 4 of the Rules framed under the Madras Local Boards 
Act (XIV of 1920) are mandatory and where owing to the neglect of the party 
the deposit of 200 rupees required under R. 4 sub-R. (1) is not made within 
the time prescribed, the Court has no jurigdiction to enquire into the petition. 
There is no question of the Courts excusing the delay in such a case and a de- 


posit in time is a condition precedent to the “enquiry. 
c Aa oa 


*C. R. P. No. 673 of 1922. 13th December, 1922. 
6. (1906) L. R. 32 I, A. 203. 
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~ Mahomed Akbar Taman Khan v. Satchedeo Pande 13 C. L. J. 467, Munna 

Lal v, Radhakishan 1. L. R, 37 All. 592 and Gajadhar Das v, Ram Samiran Dube 
52 I. C. 161 distinguished, 

Petition under S. 115 of Act V of 1908 and S. 107 of 


the Government of India Act praying the High Court to revise 
the order dated 3rd October, 1922, of the Court of the Sub- 
ordinate Judge of Cuddalore in O. P. No. 12 of 1922. 

C. Padmanabha Aivangar and T. D. Srinivasachari for 


petitioner. 
E. V. Sundara Reddiar for respondents. 


The Court delivered the following 

JUDGMENT :— This revision petition is based upon R. 4 
of the Rules framed by the Local Government for the conduct 
of enquiries with reference to elections to District Boards, etc., 
under the Madras Local Boards Act, XIV of 1920, published 
in the Fort St. George Gazette, dated t4th June, 1921. Itis 
contended that R. 4, sub-rule 1, was not complied with inas- 
much as the deposit of Rs. 200 required under it was not made 
within time and that under sub-rule 2 the Court was bound to 
dismiss the petition and sub-rule 3 did not apply as the provi- 
sions of sub-rule 1 were not complied with. 

The facts on which this question arises are as follows 2 
The petitioner before me was elected as a member of the 
Taluk Board of Cuddalore. . An objection petition was filed 
to his election by the counter petitioner urging certain grounds 
against its validity. The election was held on the 12th of 
May and the result published on 15th of May. According 
to R. 2 of the above mentioned rules, 14 days were allowed 
for an objection petition to be presented against the validity 
of the election. The 14 days in this case having elapsed 
during the time the Court was closed, the petition was actually 
put in on the re-opening date, 17th July. It is not contended 
that the petition was not in time ; but on the 17th of July no 
deposit of 200 rupees was actually made. It would appear 


from the judgment of the Subordinate Judge and from the. 


affidavits filed before him that the Vakil who was entrusted 

with the filing of this petition had with him a sum of Rs. 200 

to ‘deposit. ‘He went to the Sub-Judge in the middle of the day, 

7 minutes past 2 ( p. m) as the learned Sub-Judge says and pre- 

sented the petition and stated to the Sub-Judge that. he had 

200 rupees to pay, but he did not actually tender the money, 
R—44 
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nor did he ask the Judge to take the deposit himself. In 
accordance with the usual practice, he went to the Chellan 
clerk to obtain a chellan to pay his money into the Imperial 
Bank. That being the luncheon interval, the chellan clerk. 
was not there. He returned soon after, and issued the chellan 
for payment of the money into the Bank at 2-45 p. m. It 
Is- the counter-petitioner’s case, and there ts nothing to show 
that it is untrue, that the money was sent to the Bank through 
one Narayanaswami Reddi. But the Bank being about 
216 miles or 3 miles from the Court-house, he was not able 
to reach the Bank in time to make the deposit before 3 p. m. 

as required by the Bank’s rules and the Officers of the Bank 
accordingly declined to accept the money that day. ` The 
money was paid into the Bank only the next day. In these 
circumstances, the question arises whether the Sub-Judge was 
right in applying the principle of Actus Curiae Neminem Grava- 
bit (the act of the Court should not prejudice any one) to 
this case. The Sub- Judge has applied that principle but | re- 
gret I am unable to agree with him; for it cannot be said 
that in this case, the failure to pay the money in time was due 
to any action taken by the Court. 


The learned Vakil for the respondent says that as the 
chellan clerk was not in his seat when the petitioner’s Vakil 
went to him at the luncheon hour, he lost time and was unable 
to make the payment in the Bank according to its rules and 
the fault is the clerk’s. But this argument cannot be accepted, 
for the time during which the Vakil went to the chellan clerk 
was the time when the clerks were allowed to go for tiffin. It 
cannot be said that the clerk committed any fault in going 
away for his tiffin and being absent at the time. He seems to 
have granted the chellan as soon as he returned. The Vakil 
certainly knew that he could not expect the clerk to be in his 
place of work during the luncheon time. 


There is nothing that the Judge did that has been pointed 
out to me as having prevented the respondent from complying 
with the rule, by making the deposit in time. It is not stated 
that any application was made to the Judge that he should 


take the money himself, under R, 133. of.the Civil Rules of 
Practice 
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The learned Subordinate Judge has referred to certain 
authorities as justifying his view ; I shall deal with them now. 
The case in Mahomed Akbar Taman Khan v. Satchdeo Pan- 
de (1), 1s the first case cited. That was a case under O. 21, 
R. 89 of the Code of Civil Procedure. In that case it was 
found that the agent of the judgment-debtor was ready to depo- 
sit money in Court but he was not able to do so as the Judge 
had left the Court before time whose signature had to be 
obtained as the presiding officer for the chellan to be paid. 
That was clearly a case where owing to the action of the Judge 
himself by leaving the Court before the Court hours were over, 
the party was actually prevented from complying with the rule 
requiring the payment into Court within the time fixed. ` To 
that case the maxim clearly applied but that is a different case 
altogether from the present one. To apply the maxim it must 
be possible to hold that the failure to comply with the rule of 
law was due to the action of the Court and not to any default 
of the party. The other cases cited are also of a similar kind. 
The case in Munna Lal y. Radhakishen (2), which followed 
the ruling in Mahomed Akbar Taman Khan v. Satchdeo 
Pande (1), was a case where the Treasury Officer refused 
to receive the money. The amount was large and though the 
money was tendered before 3 p. m. the hour fixed before 
which payment had to be made into the Treasury, according to 
the Treasury rules, the Treasury Officer refused to receive the 
money because he thought that there was a period of three 
days more to pay it in. In that case the rst Court had come 
to the conclusion that the money was tendered after 3 p. m, 
but the learned Judges in appeal reversed that finding and 
found that the money was tendered before 3 p. m., and that 
it was due altogether to the Treasury Officer’s fault that the 
money was not paid into the Treasury and therefore the prin- 
ciple was applied that the party should not be prejudiced by 
the mistaken action of the Officer. The Madras case cited, 
Aravamuthu Ayyangar v. Samiyappa Nadan (3) was a case 
where the Court was actually closed on the date when the pay- 
ment was to be made. ‘Their lordships held that payment 
on the following day was a pròper payment. That case has 
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clearly no application to the present case. The last case cited 
is reported in Gajadhar Das v. Ram Samiran Dube (4). In 
that case, it would appear on the facts, that the money was 
tendered both to the Revenue Court and to theCivil Court but 
both Courts declined to receive it and the non-payment in time 
was due to the action of the courts. Some of the observations 
perhaps go a little too far but the decision is fully in consonance 
with the principle enunciated in the other cases cited. The 
learned Vakil for the respondent drew my attention to a recent 
decision of Mr. Justice Ramesam in C. R. P. No. 870 of 1921 
but there the question was one under S. 17 of the Provincial 
small Cause Courts Act and the point the learned Judge had 
to consider was, whether in the circumstances of the case, pro- 
per ground had been shown for excusing delay. There is no 
question of excusing delay in the present case. The position 
here is clear. The Act expressly lays down that unless the de- 
posit is made at the time of the presentation of the petition it 
shall be dismissed and again says that only on compliance with 
the provisions of sub-rule 1 the Judge shall proceed to enquire 
into the petition. The language is very clear and mandatory in 
its character and unless the condition is complied with, the peti- 
tion must be rejected. 

I would add in conclusion that when the petitioner found 
that he could not pay the money into the Bank on the 17th it 
was easy for him to have returned to the Court as he had ample 
time to do so and to have tendered the money to the learned 
Sub Judge himself under R. 133 but nothing of that sort was 
done. ` The non-payment of the money is therefore clearly not 
due to any action of the Court but to the default of the peti- 
tioner. Now, in these circumstances, it seems to me clear, 
that this is not a case to which the maxim applies. The Sub- 
ordinate Judge having assumed jurisdiction to enquire into the 
petition on a wrong view of the law, S. 115 of the Code of 
Civil-Procedure applies. Acting under that section I set aside 
the-order of the Subordinate Judge and reject the 1st respon- 
dent’s election petition. There will be no order as to costs. 

RV, Revision Petition allowed. 





| eel 
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In THE High Courr or JUDICATURE AT MADRAS. 
PRESENT : SIR WALTER SALIs SCHWABE K. C. Chief 
Justice, AND MR. Justice WALLACE. 


Yadavalli Tripuramba (dead) and ... Appellant*® (De- 

`- another fendants ) 
ee V. 

Yadavalli Venkataratnam (dead) Respondents (Plaintiff 


‘and another and L. R. of the plaintif) 


Hindu Law—Adoption—Original owner dying leaving behind him his 
widow and a son—Death of son after attaining 25 ycars of age—Power of adop- 
lion of the widow of the original owner, not at an end, 

Where a Hindu died leaving his widow and his son and the latter died after 
having attained his age of majority, but without leaving him surviving his 
widow, the power of adoption of the widow of the original owner is not exhaust- 
ed and she can adopt a son to her deceased husband. 


Observations in 41 M. 855 (P. C.) considered as obiter and not binding. 
35 M. L. J. 798 and observations of Sir John Wallis, C. J, in 25 M. L. T. 
204. dissented from. 


The case law on the subject reviewed and discussed, 


_ Second appeal against the decree of the District Court of 
Guntur in Appeal Suit No. 481 of 1916 preferred against the 
decree of the Court of the Additional Temporary Subordinate 
Judge of Guntur in O. S. No. 11 of 1916 (O. S. No. 91 of 
1915 on the file of the Court of the Temporary Subordinate 
Judge of Guntur). | 

P. Narayanamurthi for appellants. 

P. Somasundaram for respondents. 

The Court delivered the following 

JUDGMENTS :— The Chief Justice :— The facts of this 
case are, one Venkata Somayajulu died leaving a widow and a 
son, Subbanna Sastri. The son died 26 years ago unmarried 
at the age of 25. In 1913, the widow adopted the second 
defendant with the consent ` of the sapindas as the son of her 
late husband. ‘The question to be decided is whether this 
adoption is good or bad. 

That a Hindu widow can adopt a son in order to carry on 
the line and provide for the due performance of the obsequies 
of her husband, either with the authority of the husband or 
with the consent of the hugband’s sapindas, is well established 
in this Presidency: [It is also well established that this power 
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of adoption can be exercised on the death of a son or adopted 
son, as often as occasion arises : but it is also established that 
there 1s some limit to the exercise of this power and that it can 
become exhausted. It is argued in this case that the limit is 
reached as soon as a son, natural or adopted, either marries 
or attains an age, which is put alternatively as that of attaining 
majority, that is 18, or that of attaining full legal capacity to 
himself adopt a son, which was held in Tarachurn Chatterjee 
v: Sureshchunder Mukerjee (1) to be sixteen. No direct 
authority for this proposition can be found in any of the Indian 
Reports, but it is based on a dictum of the Privy Council in 
Madana Mohana Deo v. Purushottama Deo (2), which I will 
deal with more fully hereafter. The limit to the authority 
to adopt is stated in the judgment of the Privy Council in 
Mussammat Bhoobunmoyee  Debia v. Ramakishore Acharj 
Choudhury (3), which judgment was explained and the princi- 
ple re-athrmed in Pudma Coomari Debi v. The Court of 
Wards (4) and Thayammal v. Venkatarama (5). The prin- 
ciple to be deduced from these three cases is stated in the judg- 
ment of Chandravarkar, J. in the Full Bench case of Rama- 
krishna v. Sham Rao (6) thus :“ Where a Hindu dies leaving 
a widow and a son, and.that son himself dies leaving a natural 
born or adopted son or leaving no son but his own widow to 
continue the line by means of adoption, the power of the for- 
mer widow is extinguished and can never afterwards be re- 
vived.”’ The principle so laid down has the approval of the 
Privy Council in Madana Mohana Deo v. Purushothama 
Deo (2). No subsequent adoption will be allowed, which 
will divest a right vested by inheritance in some person other 
than the son or the mother herself as representing the son. 
So, if a son dies leaving either a son or a- widow, the mother 
can no longer adopt as the estate is vested in the son’s son or 
if there be no sons, in his widow, she having a right to adopt 
a son to her husband. ‘There is direct authority that the limit 
is not reached when the son dies though of age without 
r (1889) I. L. R. 17 ‘Cal, 122, 
2. (1918) I L. R. 41 Mad. 855 : 35 M. L. J. 138. 
3. (1865) 10 M. I. A. at p. 279 4. (1881) RB RSI, A. 2 229 : 8 C. 302 (P.C.). 
5. (1887) L. R. 141. A. 67 : 10 Mad..205 (P. CG). 
6. (1902) I. L. R. 26 Bom. 526 at 537. 
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leaving a son or widow in Venkappa Bapu v. Jivaji Krishna (7) 
where a son had attained the age of 30 before his death and had 
married but left no widow, and in Sangappa v. Vyasappa (8), 
where he attained the age of 30 and died unmarried. This 
very point was also mentioned in Mussammat Bhoobun Moyee 
Debia v. Ram Kishore Acharji Choudhury (3) in the judgment 
of Lord Kingsdown, where he stated, “ If Bhowanee Kishore 
(that is, the son) had died unmarried his mother would have 
been his heir and the question of adoption would have stood 
on quite different grounds. By exercising the power of adop- 
tion she would have divested no estate but her own, and this 
would have brought the case within the ordinary rule.” -The 
ordinary rule referred to there is, as I understand it, the rule 
subsequently so clearly stated in the judgment of Chandravar- 
kar, J. This statement was obiter, but that is a clear indica- 
tion of the then view of the Privy Council. 


Turning now to Madana Mohan Deo v. Purushothama 
Deo (2), in that case a widow adopted a son who died leaving 
a widow, and it was held following the cases quoted above that 
the right of adoption by the first widow had been exhausted. 
But after approving the principle laid down in the judgment 
in Ramakrishna Ramachandra v. Shamrao Jeshwant (6), 
their Lordships stated that they were of opinion that “ the 
principle must be taken as applying so as to have brought the 
authority to adopt conferred on the first widow to an end when 
the son whom she had originally adopted died after attaining 
full legal capacity to continue the line either by the birth of a 
natural born son or by the adoption to him of a son by his own 
widow.” It is to be observed that it does not say, “ after 
himself attaining full age or the right to adopt a son.” 
Their Lordships however went on to say that “ they do not 
desire to be understood to say that, even in the absence of 
authority in the son’s widow to adopt, the succession of .the 
son and his dying after attaining full legal capacity to continue 
the line would not in themselves have been sufficient to bring 
the limiting principle into operation, and so to have so deter- 
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2, (1918) I. L. R. 41 Mad. 855 :35 M. L. J. 138. 

6, (1902) I. L. R. 26 Bom. 526 at 537. 
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mined the authority of the first widow, who was not the widow 
of the last owner, and could not adopt a son to him.” I un- 
derstand this to mean that their Lordships wish it to be under- 
stood that they do not give any decision on the point, which is 
the point in this case, and perhaps indicate that the inclination 
of their minds was against the contention that such adoption 
was permissible. ‘But the point was not before the Council 
and did not arise in that case, and it would be most danger- 
ous to treat a dictum of that kind as an authority. 


_. When a point directly arises for decision it is the duty of 
the Court to consider the point for itself, giving of course due 
weight to any words which fell, although obiter from their 
Lordships. I can find no authority in any decided case and 
the respondents have been unable to call our attention to any 
authority from the usual sources for ascertaining Hindu Law, 
in support of the proposition, If there is any such limit, it is 
not in my judgment, open to us to find it on the material 
before us. `` It is to be observed that in Veerabhai A qubhai v. 
Bai Hirabai (9), Lord Lindley, in delivering the judgement of 
the Privy Council remarked referring to this point that no 
authority had been produced before the Privy Council in sup- 
port of it. I wish to refer to two cases which give some 
appearance of support to the suggestion of the existence of this 
limit, viz., Ananda Bheema Deo v. Kunja Behari Deo (10), 
the head note of which runs as follows :—“ The power of a 
widow to adopt is not limited in point of time by the fact that 
a line of her husband’s heirs have in succession come into pos- 
session of the estate. The limit to such power is when the 
husband’s adopted son attains full age and so full capacity to 
continue the line by natural born sons or by adoption. ” 
That headnote is, in my judgment, incorrect, for the case does 
not decide anything of the kind. It is true that Wallis, C. J; 
in his judgment states that the Privy Council in Mussammat 
Bhoobun Moyee Debia v. Ram Kishore Acharji C houdhury (3) 
so decided: but that observation does not appear to 
be borne out by a study of the judgment of the Privy Council 
in the case. It was unnecessary for the decision of the case 











See 


9. (1903) L. R. 30 I. A. 234 : 27 Bom. 492. . 
10. (1918) 25 M. L, T. 204 . 3. (1865) 10 MJ LA 279, 
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in Ananga Bheema Deo v. Kunja Behari Deo (10), and must 
be treated as obiter. In Venkatarama Aiyar v. Gopalan(11), 
the decision in which case appears to be right, both the Judges 
explained what they understood to have been decided by the 
Privy Council in Madana Mohana Deo v. Purushottama 
Deo (2). They took the dictum which I have discussed above 
and read it as though it were a judgment. I do not agree 
with the observations of either Judge on the true meaning to 
be attached to the judgment of the Privy Council in that case. 

The District Judge in this case took the interpretation 
put upon the words in Madana Mohan Deo v. Purushothama 
Deo (2), by this Court in Venkatarama Aiyar v. Gopalan (11) 
and therefore held that this adoption is bad. For the 
reasons stated above I think his conclusion is wrong. 


The appeal will be adjourned a fortnight for further con- 


sideration and for enquiries to be made as to what took place 
in the Court below, so that we can decide whether to enter 


judgment or to send the case back to the District Judge. The 


respondent must pay the costs throughout. . 

Wallace, J :— The respondent relies, as the District Judge 
has relied, on the phraseology in certain passages in the Privy 
Council judgment in Madana Mohana Deo v. Purushothama 
Deo (2) and onthe interpretation of those passages by a 
Bench of this Court in Venkatarama Aiyar v. Gopalan (11). 

The first passage is that the mother’s authority to adopt 
must have come to an end when the son she originally adopted 
died, after attaining full legal capacity to continue the line either 
by the birth of a natural-born son, (as distinguished from an 
adopted son) or by the adoption to him of a son by his own 
widow. The events which put an end to the mother’s power 
to adopt to her husband in that view are either that her son or 
adopted son should have a legitimate son or should leave a 
widow, that is, the essential pre-requisite is not the attainment 
of his majority or even his succession to the estate, but that he 
has or has had a wife with the result that he leaves either a 
son to her or that she survives him as his widow. The com- 
mon result in either event is that the déceased son’s estate is 
on his death vested not in his mother but in his son or widow. 
10. (1918) 25 M.J. T. 204. an 

2. (1918) I.L. R 41r M 855 (P. C.). rr, (1918) 35 M. L. J. 698. 
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Therefore their Lordships, I consider, are not propounding 
any new principle but are taking their stand on the old principle 
enunciated by the Privy Council in Rungama v. Achama and 
Atchama v. Ramanadha (12) and Mussammat Bhoobun Mo- 
yee Debia v. Ram Kishore Acharji Choudhury (3) namely that 
when the estate is vested in some heir succeeding to, but directly 
from the deceased son, his mother will not be allowed to adopt 
to her husband so as to divest that heir. 

The second passage in their Lordship’s judgment relied 
on does not seem to me to carry the case any. further. It is 
to the effect “ that their Lordships do not desire to be under- 
stood as saying that even in the absence of any power in the 
son’s widow to adopt, the succession to Brojo Kishore (that is 


“the son) and his dying after attaining full legal capacity to 


continue the line would not in themselves have been sufficient 
to bring the limiting principle into operation, and so to have 
so determined the authority of Adikonda’s widow, who was not 
the widow of the last male owner, and could not adopt a son 
to him. ” Here again the phrase “ succession to Brojo Kishore” 
does not to my mind mean anything more than that he has 
come into the estate. Had it meant attainment of his majo- 
rity, that simpler phrase would have been used. IT note further 
that that succession in itself is not sufficient to have determined 
the authority of Adikonda’s widow, but that it must be coupled 
with the capacity to continue the line as previously explained, 
that is, coupled with a legal marriage. It is only from such 
a marriage that there will emerge an heir to continue the line 
in legitimate descent and therefore, untill such marriage, the 
full legal capacity to continue the line is not consummated. 
That marriage itself is not’ the whole test, but such a marriage 
as leaves a heir, a son or a widow, to the deceased has been 
laid down in Venkappa Babu v. Jivaji Krishna (7). | 

That-I think is the meaning of Madana Mohana Deo v. 
Purushothama Deo (2), in which their Lordships were deal- 
ing with a case where the adoption pleaded before them would 
have divested the adopted son’s widow of the estate, it not 
having been shown that the son’s widow herself had no power 
to adopt to her husband, and the ‘Board. purported to follow 


12. (1846) 4°M. I. A. x. "3. (1856), 10 M. I. A. 279. 
2. (1918) I, L, R. 41 M, 855. 7 (1901) I. L. R. 25 Bom. 306, 
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and were in full agreement with the decision in Ramakrishna v. 
Sham Rao (6) based on Mussammat Bhoobun Moyee Debia 
v. Ramkishore Acharji Choudh Iry (3) Padma Coomari Debi 
v. The Court of Wards (4) and Thayammal v. Fenkata- 
rama (5) and held that the principle laid down in this case 
determined that case also. I find nothing in Madana Moha- 
na Deo v. Purushotham Deo (2) on which to find on principle 
that the mere attainment of majority by the son or the adopted 
son divested his mother of the power to adopt to her husband 
in the event of that son’s death without heir. Under the 
Hindu Law a minor can marry to get legitimate sons and his 
widow can adopt to him, so that, even a minor may fulfil the 
tests laid down in Madana Mohana Deo v. Purushothama 
Deo (2) though he has not yet come into full disposing posses- 
sion of his estate. 

There is therefore nothing in that case to support the 
District Judge’s interpretation of it as meaning that the full 
legal capacity to continue the line is equivalent to attaining 


majority, in a case where the son has attained age but dies- 


unmarried. In this matter there appears to be no virtue in 
law in the attainment of majority and hence, when that is the 
only bar pleaded, there seems no reason for distinguishing be- 
_ tween a mother’s power to adopt to her husband when the 
minor son or adopted son has died from the power to adopt 
to him when the major son or adopted son has died leaving no 
heir to himself who will be ousted from the estate by such adop- 
tion. See again Venkappa Bappu v. Jivaji Krishna (7). 

Hence the mere attainment of majority introduces into the 
problem no new factor on which the respondent can rely for 
its solution. The purpose of adoption is to perpetuate the 
line, and if the only son dies without leaving any one to per- 
petuate the line, there seems no good reason for restricting 
the power of his mother to perpetuate it in the only way she 


can, by adopting a son to her own husband. No direct autho- 
rity to the contrary has been produced by the respondent while 
there is much authority in its favour. 


I therefore agree with the view of the learned Chief 
Justice. li 


(1918) I. L. R. qx Mad. 855. 





2. 

3- (1856) 10 M. J. A 279. 6. (1902) I. L. R. 26 Bom. 526. 
4. (1881) L. R. 8 I. A. 229 5. (1887) L. R. r4 I. A. 67. 
7. (1901) I. L. R. 25 Bom. 306. 
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This Second Appeal having ‘been posted for fur- 
ther consideration the Court delivered the following 


JUDGMENT :__.The Chief Justice : This matter having 
come up for further consideration, we think that judgment 
should be entered for the defendants in the sunt. 


The question was raised before the Subordinate Judge as 
to whether the sapindas have in fact consented to the adoption 
or whether they or some of them must be taken to have con- 
sented. The Subordinate Judge decided that issue in favour 
of the defendants and the question formed part of the grounds 
of appeal before the District Judge. The District Judge’s 
notes show that it was argued before him that these sapindas 
had no power to authorise the adoption. It also appears 
from his notes that the question covered by the first issue, name- 
ly, whether the relations or persons who were described as 
remoter reversioners could authorise adoption, was argued be- 
fore him, for we find his notes on issue I contain reference to 
the question whether the reversioners were invited and reference 
to the defendant’s witnesses 1, 3 and 4 and a suggestion that 
the witnesses 4 and 5 were interested witnesses. I can see no 
reason why this matter has been gone into at all before him 
unless it was on the question whether or not the sapindas had 
duly authorised this adoption. Further I find in the Judgment 
itself of the District Judge (paragraph 2) a passage in which 
he discusses whether the consent of two of these reversioners 
was in fact given, and in answer he finds that, in respect of one 
of them, as he had been adopted himself into another family 
his consent was unnecessary, and as to the other one, after 
examining the exhibits, he finds that he had power to give 
authority to adopt. This is enough in any judgment to show 
that the learned Judge did dispose of the question of fact be- 
fore him, and, of course, on that question of fact, no Second 
Appeal lies. i 


I therefore think that the whole matter has been disposed 
of and judgment must be entered for the defendants. The 
respondents must pay the costs throughout. 


C.A.S. Appeal allowed. 


a ee 6 
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In THE HIGH Court or JupICATURE AT MADRAS. 
PRESENT : SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice AND MR. Justice WALLACE. 
E. Venkatrama Aiyar `.. Appellant® (1st defendant). 


V. 
A. Elumalai Naicker and others ... Respondents (Plam- 
tif, 3rd defendant and 
legal representative of 


. and defendant). 


Execution sale—Validity—Purchaser’s rights—Property sold clearly identified 
but inaccurately described in documents relating to sale—F fect. 

A mortgage deed described the land comprised in it as “ Nanja 55” ; and 
the land was so described in the decree passed in a suit upon the mortgage, in 
the notice of sale in execution of that decree, and in the certificate of sale. The 
land was in fact punja and not nanja; but there was no other No. 55 in 
that village. Held that the word “ Nunja” in the mortgage deed, in the decree, 
and in the documents relating to the execution sale was merely an inaccurate 
description of the land properly described as No. 55 and thus identified, and 
that the execution sale was valid and conveyed a good title to the purchaser. 


Second Appeal against the decree of the Court of the 
Subordinate Judge of Chingleput in A. S. No. 112 of 1919 
(A. S. No. 439 of 1919 on the file of the District Court) pre- 
ferred against the decree of the Court of the District Munsif 
of Poonamallee in O. S. No .351 of 1918. 

L. A. Govindaraghava\ Aiyar for appellant. 

Respondent not appearing. 

The Court delivered the following 

JUDGMENTS :— The Chief Justice_The plaintiff claims 
a certain land which he says he purchased at a Court-auction. 
The land purchased was mortgaged by the judgment-debtor, 
the second defendant, to the decree holder, who obtained a 
mortgage decree and brought the land to Court-auction. The 
land was described probably in the mortgage as ‘nanja 55 ’ 
though it is not quite clear that the word ‘ nanja ° in the mort- 
gage itself necessarily applied to the number 55 : but it was 
certainly so described in the decree, in the notice of sale and 
in the certificate of sale. Before the sale and after the suit, 
the first defendant, the appellant, bought from the judg- 
ment-debtor, his brother-in-law, the land described as No. 55 


Punja. In this village, the numbers used for description of 
lands run consecutively irrespective of whether the land is 
punja or nanja. There ¿s no other No. 55 in this village. 
‘The land is in face punja and not nanja. In my judgment the 


#§. A. No. 1612 of 1920. , 13th December, 1922. 
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word ' Nanja’ used in the mortgage and in the decree and in 
the documents relating to the auction is merely an inaccurate 
description of the land properly described as No. 55 and thus 
identified and in my judgment that land was mortgaged and 
was the subject of the decree, and was the land that was sold. 
If the description of the land given is such that it identifies the 
land, for instance, if the description used would apply to some 
other land than that which it was intended to sell, then accord- 
ing to the judgment of the Privy Council in Thakur Bartha v. 
Jiban Ram Marwari (1) the purchaser at Court auction can 
get no other land than that so identified. If, on the other 
hand, the land is clearly identified, but wrongly described, the 
misdescription is to be treated as an irregularity and the sale 
at the auction stands good. As this land was the subject of 
the mortgage suit, although there was an error in the descrip- 
tion of it, in my judgment, S. 52 of the Transfer of Property 
Act applies, and during the pendency of that suit, the first 
defendant would get no title to it. Further it was ordered 
in this case that the description, “ Nanja ” should be altered 
into “ Punja ” and the various documents from the mortgage 
deed onwards be rectified accordingly. It was argued that, 
under the Specific Relief Act, rectification could not be ordered 
where rights of third parties intervene. It is said that the 
purchase by the first defendant was a bona fide purchase for 
value without notice and the rectification cannot be made so 
as to affect the right which he has acquired. The answer 
given on this point by the Subordinate Judge is that the first 
defendant was not a bona fide purchaser for value. That I 
think is a question of fact and, there being evidence to support 
it, it is not open to this Court on Second Appeal to reconsider 
it, but J think it right to say that the fact of the relationship 
of the first and the second defendants, the suspicious circum- 
stances, as to the consideration and the fact that the first defen- 
dant never even asked to see the title-deeds before purchasing 
the land amply warrant the Subordinate Judge and the District 
Munsif in arriving at the conclusions which they did on this 
point. In view of what I have said about the application of 
S. §2 of the Transfer of Property Act, this point does not 
arise. 

This appeal must be dismissed. ' 

Wallace, J.__l agree. ii l 

A. S. V. i Second. Appeal dismissed. 


L (1913) I. L. R. 41 Cal. 590 : 26 M. L. J. 89, 
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In rur HIGH Court or Jupicarure AT MADRAS. 
PRESENT : MR. JUSTICE SPENCER. 
Pasumarthi Bhagavanulu and others ... Petitioners” (De- 
7 fendants 6 to 8). 


v. 
Bollam Seetharamaswami and others... Respondents (¢ Plain- 
tif and Defendants 

1 ło § and oth 

defendant). 


Civil Procedure Code, Sch. JI para 1—Arbitration pending suit—Parties lo 
reference—Exoncrated defendanis—Validity of award. 

To constitute a valid reference to arbitration it is enough if all the parties 
to the suit interested in the subject matter agree to the reference. From the 
mere fact that certain defendants did not’ appear and the suit proceeded ex parte 


so far as they were concerned, it coutd not be assumed they were not interested 
parties, 


Palita Pavana Panda y. Narasinga Panda (1918) 42 M. 632; Laluram Nath 
Mal v, Nandalal Karuni (1921) 47 Cal. 555 referred to. 


The High Court will not interfere in revision with an award on the 
ground that certain exonerated defendants were not parties to the reference 
when no such objection had been taken to the award in the Court below. 


Petition under S. 115 of Act V of 1908 praying the High 
Court to revise the decree dated roth October, 1919 of the 
Court of the Temporary Subordinate Judge at Ellore in O. S. 
No. 6 of 1919 (O. S. No. 58 of 1918 on the file of the Sub 
Court, Ellore). 

P. Narayanamurthi for petitioners. 

P. Somasundaram and K. Satyanarayanamurthi for res- 
pondents. 

The Court delivered the following 

JUDGMENT :— The suit concerned in this Civil Revision 
Petition was instituted by a reversioner claiming the right as an 
adopted son to have his title declared to certain properties in 
schedules A, B and C and to recover possession of them from 
the persons to whom the rst male owner's wife and mother had 
alienated them. During the trial of the suit there were two 
references to arbitration under Sch. II, para. 1, C. P. C. The 
first was on 22nd August, 1919 by plaintiff and defendants 6 
to 8 who were interested in B Schedule properties. The 2nd 
reference was on 27th August 1919 by plaintiff and defendants 
1, 3 and 4 who were interested in A Schedule properties. 


#C, R, P. No. 49 of 1920, sth December, 1922, 
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It is now urged as the sole ground of revision by defen- 
dants 6 to 8 that the entire reference to arbitration and the 
arbitrator's award are invalid because defendants 2 and 5 did 
not join in the reference. 2nd defendant is the brother of Ist 
defendant and sth defendant is the undviided son of 2nd defen- 
dant. They had no interest in the B Schedule properties over 
which the plaintiff and these petitioners were disputing. But 
there was a common issue between the plaintiff and all the 
defendants as to plaintiffs adoption. 

: Under S. 506 of the Civil Procedure Code of 1882 1t was 
necessary that all parties to a suit should join in a reference to 
arbitration. In Pitam Mal v. Sadiq Ali and Sughra Fati- 
ma (1) “all the parties to a suit ” was interpreted as mean- 
ing all the parties interested, and in the present Code it was so 


expressed. 


Here the defendants 2 and § were ex parle throughout 
and were exonerated on September 1st, that is, seven days be- 
fore the arbitrator submitted his award. From the mere fact 
that they did not put in an appearance and the case proceeded 
ex parte so far as they were concerned, it cannot be assumed 
that they were not interested parties (vide Palita Pavana Panda 
v. Narasinga Panda (2) and Laluram Nath Mal v. Nandalal 
Karuni (3). It is more material that defendants 1, and 3 
and 4 in their written statement asserted that defendants 2 and 
5 had no interest in the A Schedule properties, and it has never 
been suggested that they had an interest in the B Schedule pro- 
pertics. After they were exonerated they had no further 
interest in the suit, even if they had an interest before. In 
Hasna v. Mahbub (4) it was held by a Bench of the Allaha- 
bad High Court that it was essential that all parties who were 
interested at the time of the reference. to arbitration should 
join and that otherwise the reference and the award would be 
invalid. There is no finding whether the defendants 2 and 5 
were interested at the time of either of the two references and, 
if necessary, I should call for a finding from the Subordinate 
Judge on this point. But I hold that in any case it is not open 
to the defendants 6 to 8 to ask this Court to proceed under S. 
115, Civil Procedure Code. ‘They did not raise this objection 

1. (1902) L L.R. 24 All. 229. 2. (1919) I. L. R. 4e M 632 : 36 M L J 538. 
3: (1920) ‘T, L. R. 47 Cal. 555. 4. (1910) 10 I. C. 559 OAc dae 645. 
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i their" memorandum of objections to the award presented in 
the Lower Court, and they have failed to show that defendants 
Zand 5 are necessary parties to-the suit between the plaintiff 
and themselves.’ I therefore dismiss the Civil Revision 
Petition with costs, 


A. V. V. EELA Petition dismissed. 


E ‘IN tHe HIGH COURT or Jupicarure AT MADRAS. 
PRESENT :— MR. Justice KRISHNAN. 
G. A. Sundara Aiyar ....  Petitioner* (2nd Counter-Peti- 
tioner 2nd defendant). 


Arumugham Pillai and others Respondents (Petitioners 
and 1st Counter Petitioner— 
plaintiffs and 1st defendant), 


; sPravtich=Joivder of Claims—Pro-note—Suit upon, and in the alternative 
upon the original considcration—Maintainability—A mendment of plaint—Suit 
upon pro-notec—A mendment so as to make it one upon original consideration also 
—Propriety. 
There is no reason why a claim for money due, bieti on the original loan or 

e should not be combined with a claim for the same money as due under 

a. pro-note. : In case there is any difficulty in enforcing the note, the party is 
entitled to fall back on the original consideration. 
- Amendment of a plaint in a suit on a pro-note so as to make the suit one on 
the original consideration also upheld. 


r 


` Petition under S. 115 of Act V of 1908 and S. 107-0f the. 
Government of India Act praying the High Court to revise the- 


órťder dated 13th October 1921 of the-Court of the District 
Munsiff. of ANEMA in L. A. No. 766 of 1921 in O. S. No. 73 
of. iġ21. 
. N.A. Krishna Aiyer for petitioner. 
Tr . C. Narasimhachariar for respondents. 
~ The Court delivered the following 
- JUDGMENT -:__I think the amendment was properly allow- 
ad in this case. There is nothing to show that the claim based 
on the original debt is barred by limitation. That is a matter 
to be decided in the suit. - If it is barred the suit will no doubt 
be dismissed. There is no reason why a claim for money due, 
based on the original loan of dealings should not be combined 
with-a -claim for. the same money as due-under a pro-note ; in 
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:"Sundara ` case there is any difficulty in enforcing the note, the party is 

| “et entitled to fall back on the original consideration. See Dug- 

Arumngham gempuai Nagamma v. Peda Venkatareddi (1). The two 

causes of action in such a case are not so distinct as the claim 

which their Lordships of the Privy Council were dealing with 

in Ma Shwe Mya v. Maung Mo Hnaung (2). Their Lord- 

ships’ language has to be taken with the facts of the case they 

, were dealing with. The Civil Revision Petition fails and is 
dismissed with costs. 


A. 5. V. E a -` Petition dismissed.’ 


IN THE iien Court OF JUDICATURE AT MADRAS. 
PRESENT MR. Justice Phillips AND MR. JUSTICE 


DEVADOSS. o 

Nagathal and others Te ARPAN N in both* (Defen- 

| | danis 3 to 5). 
V. Arumugham Pillai and others... Remade in both. 
a “awe. © ai (Plaintif and defen- 

l dants 1 and 2). 
Nagathal "Transfer of Property Act, S. 83—Mortgage money deposited in Court but 

Ue not drawn owing to disputes among heirs of mortgagee—Cessation of interest. 

Arumugham ` Where a mortgagor deposited the mortgage money in Court but owing to 


P lai. 
disputes among the heirs of the mortgagee the money was not drawn out though 


kept: in Court all the time, interest on - the mortgage: money ceases to run from 
the date of deposit. 


' Thevaraya Reddy v. Venkatachalam Pandithar (1916) I. L, R. 40 Mad, 804 : 
gr M. L.-J.. 548 distinguished. 


“Second Appeals Nos. 1396 and 1397 of 1921 against the 
decree of the Court of the Subordinate Judge of Dindigul in 
A. S. Nos. 42 and 43 of 1921 preferred against; the decrees of 
the Court of the District Munsif of Palni in O., S. Nos. 118 
ang 119 of 1920. 

K. S. Ganapathi Aiyar and M. S. Venkatrama Aiyar for 
appellants. | 
. K.S8. Jayarama Aiyar for respondents. 

‘The Court deliyered:the following 

JUDGMENT i in S. A. No..1394 of 1921 In this case the 
mortgage ‘money was deposited ‘by . plaintiff “in. Court 





a AA AA AA AA 
7 #8, A, Nos. 1396 and 1397 of 1921......... .. ..  .-I38th. November, 1922. 


1, (1920) 12 L, W. 147. 2, (1921) J, L-R. 48 C, 832 
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under S. 83, Transfer of Property Act to the credit of the mort- 
gagee’sheirs. Owing to quarrels among the heirs, the amount 
was not drawn, but the amount was allowed 
by plaintiff to rcmainin deposit until his suit for 
redemption was decreed. He had thus done all he could to 
enable the mortgagee to draw the amount, as the money was 
not. withdrawn by him before the heirs could settle their dis- 
putes, as was the case in Thevaraya Reddy v. Venkatachalam 
Pandithar (1). In this case, therefore interest ceased to run 
from the date of the deposit and the Subordinate Judge was 
right in allowing mesne profits to plaintiff. This being so his 
order as to costs must also stand. 

Second Appeal No. 1396 of 1921 is dismissed wen costs 
of the plaintiff. 

Second Apeal No. 1397 of 1921 is dismissed for the 
same reasons but without costs. 


A. V. V. . Second sia dismissed. 


In THE High Court oF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice RAMESAM. 


A. Rarichan.. a. Petitioner™ (and defendant), 
Elambilakad Vachayil Damayanti . ne 
and another => « ... Respondents (Plaintiff 


and ist defendant). 


Mortgagor and mortgagee—Sub-morigage—Suit by mortgagor for re- 
demption—Omission t to implead one of the sub-mortgagees—Rights of sub- 
mortgagee. .- > - l 
Certain properties were mortgaged jointly to B and C. C sub-mortgaged 
‘his interest to D and B his interest to R. The mortgagor brought a suit for 
redemption impleading B, C and R only and in that suit R claimed and obtained 
‘compensation for a shop on the footing that it was in the portion sub- -mortgaged 
to him by B. Subsequently D filed a suit against C and R for recovery of 
- the compensation on the ground that the shop was in the. portion sub-mortgaged 
to herself and that the decision in the prior suit was erroneous, It was found 
‘that the shop was in the portion belonging to C. Held (1) that notwithstanding 
the decree in the suit for redemption, it was open to D the sub-mortgagee to 
pursue her rights against any property in the hands of the sub-mortgagor into 
-which the security was converted; (2) that the plaintiff was not entitled 
to a decree against R there being ito privity of any kind between them ; (3) that 
- the plaintiff sub-mortgagee could,,as against R a stranger, subrogate herself only 


—— 


èC, R. P, No. I3 of 1922. | 21st November, 1922, - 
L (1916) I. L. R. go Mad. 804: 31 M. L. J. 548. 
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to such rights as her sub-mortgagor had against him and was bound by the 
decree between her sub-mortgagor and the stranger ;..-(4) and that the plaintiff 
was entitled to a decree only against C her own mortgagor, .for the money dué 
to her. . : l g 
Gosto Behary Pyne v. Shib Nath Duit 20 Cal. 241; Venkatarama Iyer v. 
Esumsa Rowther (1909) 33 M. 429 referred to . 2 
Petition under S. 25 of Act IX of 1887, praying the High 
Court to revise the decree of the Court of the Principal Dis- 
trict Munsif of Calicut in Small Cause Suit No. 248 of 1921 
dated 29th September, 1921. ; 


K. P. Ramakrishna Aiyar for petitioner. . 
K. Kuttikrishna Menon for respondents. 
The Court delivered the following | 


| JUDGMENT :__The facts of the small cause suit out of 
which -this revision petition arises may be briefly stated as 
follows : Certain properties were mortgaged jointly to Chan- 
dan (the rst defendant) and Bapputi (now represented by the 
grddefndant). Chandari submortgaged his interest to Dama- 
yanti (the plaintiff) and Bapputi, his interest to Rarichan (the 
and defendant). The jenmi (Ayyappan) brought a suit to 
redeem the mortgage in O. S. No. 145 of-1916. In that suit 
Damayanti was not a party ; but-Rarichan was impleaded as 
4th defendant and claimed compensation fora shop on the foot- 
ing that it was in the portion submortgaged to him by Bapputt, 
arid in appeal this question was decided in his favour (A: S. 
No. 138.0f 1917 of the Temporary Subordinate Court of 
Palghat). pa oe es. 
©- Damayanti filed the present suit on the ground that the 
shop was in the portion submortgaged to her “and not 


in. the portion submortgaged to Rarichan, that O.S. 


No. 145 of 1916 was wrongly decided on account of the collu- 
sion and fraud of Chandan and Rarichan, that the amount of 
compensation ought to have been awarded to Chandan and 
that she is now entitled to it as his submortgagee. The Dis- 


trict Munsif found there was no collusion but also found that 


the shop was in the portion belonging to the 1st defendant and 


gave plaintiff a decree. The 2nd defendant (Rarichan) filed 
this revision petition. zA. 


Before me it ig contended by the petitioner (1) that after 
the decree in O. S. No. 145 of 1916, the rights of the submort- 


2 
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gdgee were econo’ (2) even if. they were not, sie plain- 
tif s remedy is against the 1st defendant. 


In support of the 1st proposition, the petitioner relied on 
Singaravelu Udayan v. Ramier (1) and Poosarala Chinna- 
swami v. Katta Moori Vankata Ramakrishuayya (2). The 
former decision was dissented from in Venkatarama Iyer v. 
-Esumsa Rowthan (3) which followed Gosto Behary Pyne v. 
Shib Nath Dutt (4). As to the latter case, all that was 
meant by it is that the submortgagee, after redemption of the 
mortgage, ‘has no further rights against the mortgaged property 
and his remedy, if any, is against the submortgagor. It is 
clear from Gosta Behary Pyne v. Shib- Nath Dutt (4) that 
the submortgagee can still pursue his rights against any pro- 


perty in the hands of. the submortgagor into which the security 
was converted, 


But, does it follow from this that the plaintiff is entitled 
toa decree against the 2nd defendant on the ground that he 
_ obtained the compensation which ought to have been paid to 
the 1st defendant ? There is no privity of any kind between 
plaintif and 2nd defendant. It is true that the findings in 
O. S. No. 145 of 1916 do not bind plaintiff. But the decree 
therein binds ist defendant. While it may be open to the plain- 
tiff to show -against Chandan that. -the findings in 
O. S No. 145 of t916 -are erroneous and 
that. he got in redemption a much. smaller 
amount than he was entitled to, (assuming that it serves: any 
useful purpose ).-I.do not think she can earmark the compensa- 
tion in the hands of 2nd defendant as money still belonging to 
rst defendant and still available to plaintiff as security for her 
submortgage, by reason of such error. The facts in Gosto 
Behari Pyne .v. Shib Nath Dutt (4) are distinguishable. 
There the money decree holders of the patnidars drew out 
the sale-proceeds in execution of their decrees against the patni- 
dars to whom they were considered to belong, apart from the 
decrees. In the present case, it cannot be said that the com- 
pensation originally belonged to the 1st defendant and that the 
2nd defendant drew the money on account of some decree or 





Se 

_ (1903) 13°M. J. J. 306. 2. (1916) 4 Le W. goz. 
(1909) I. L. R. 33 Mad. 429 :20 M. Li J. 330. 
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other right he was seeking to enforcé. ` It was held, as be- 
tween the 1st and 2nd defendants, that the amount did not 
belong to the ist defendant and this decision is binding on ‘the 
ist defendant. | Except on the ground of fraud or collusion, 
which the District Munsif has found against the plaintiff can: 
not.regard the amount in the hands of the 2nd defendant, as 
money beloriging to the 1st defendant so as to be available ; as 
security for her submortgage. The plaintif as submortgagee 
can,.as against a.stranger, subrogate herself only to such rights 
as her submortgagor can have as against the stranger and is 
bound by the decree between her submortgagor and the stran- 
ger: and cannot get ridof it by showing it was erroneous, 
The petition is allowed. and plaintiff’s suit is dismissed 
with costs throughout so far as 2nd defendant is concerned. 
The plaintiff will have a decree for the amount sued for against 


the 1st defendant with costs in the First Court. 
A Va Ne Petition allowed. 





In THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :_.MR. JUSTICE OLDFIELD. 


-Atakuri Saravayya andothers ... Petitioners* (A wed): 


` Criminal Procedure Code, S. 439—Revision—Interference in—Practice—Order 
refusing to allow private Vakil to appear for accused—Revision against—Trial 
ending. in conviction of accused before hearing of revision—Remedy of accused, 
In an application by an accused person for revision of an order of a Sub- 


Magistrate refusing to allow a private Vakil to appear on his behalf, it appeared 


that the trial in which the private Vakil’s assistance was tequired had ended 


in the conv iction of the accused. Held that the case was not one for intet- 


ference in revision, because the accused could, in an appeal from the conviction, 


make it a ground ‘of appeal that he was improperly deprived of ‘legal’ assistance 
at the trial. 


| Petition under Ss. 435 and 439 of the Code of Sisi 
Procedure 1898, praying the High Court to.revise the order of 
the Court of the Stationary Sub- MAS of Gurzala dated 
gth August, 1922 

Ch. WA Rao for petitioners. 

‘The Court made the following 

Order :— This is an application by an accused person for 

revision of an order of the Sub-Magistrate of Gurzala, refusing 
to allow a private Vakil to appear on behalf of the accused, the 
present petitioners. It is admitted that the trial in which the 


- 





Çr, R. C. No. 33 of 1923 (Cr. R. P. No. 25 of 1923). izth January, 1923. 
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private. Vakil’s assistance was required, has ended. There 
is therefore no order, which this Court could pass by way of 
¥evision of the Sub-Magistrate’s order refusing him leave to 
appear which could affect that trial. ` Jt is said further that 
the accused petitioner was convicted and that his appeal is now 
pênding before the District Magistrate. If so advised, he 
will-be able to make it a. ground of appeal that he was impro- 
perly deprivėd of legal assistance at the trial. In these cir- 
cumstances it would be useless to proceed with this revision 
petition and it would be improper to do so, when the accused’s 
contention can properly be put forward elsewhere. Ahe reyi- 
sion petition is accordingly dismissed. 

ALS. Y. > Petition dismissed. 


In THE HIGH COURT or JupDICATURE AT MADRAS. 
“PRESENT MR. JUSTICE SPENCER AND | Mr. JUSTICE 
VENKATASUBBA Rao. 


W. A. ‘Varadachariar rn dopina in both 
Ea the appeals and. 
aar | petitioner în C. Re 
or | P. No. 795 of 1922. 
ca l Y. l 
Raja KAMA inania Garu 
“anid others B oe _ Respondents, 


"Madras Court of Wards Act (Madras Act I of 1902), S. 59—Release by 
the Court of Wards of an estate-—-A ppointment of guardian—Powers of guard- 


ian“ Property of the minor,” meaning of—Whether trust property included: in. 


the. expression—Direction for taking accounts of trust property by the District 
Court, validity of—-Consent of parties cannot give jurisdiction. 


‘Where on the withdrawal by the Court of Wards from the management of 


an-estate, a guardian is appointed for the property of the Ward under S. 59. 


of the Act, such guardian has authority only over the property of the Ward over. 
which the Ward has beneficial interest and not over the properties of a religious 
institution of which the Ward happens to be a trustee. 


The expression “property of the minor” in S. 59 of the Court of Wards 
Act has reference only to the property of which the minor is owner. 


- Where the District Court gives directions to such a guardian appointed 
under S. 59 of the Act for the examination. óf the accounts of trust property by 
a commissioner and for the checking of the. collections i in a temple of which the 
Ward is-a triistee, such directions are beyond the powers of the District Court. 
-. The District Court’ which’ is Incompetent to deal with the matter cannot 
‘acquire any jurisdiction ‘by’ the consent of the parties, 


*A, A. O, No, 23f and 401 of 1922. 
(C. R. P. No. 795 of 1922), 
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_ 36 Cal. 193 at p. 206, 16 C. L. J..77, and 36 Mad. 39 referred to, 
Such-a guardian Managing the trust properties would be a trustee de son 
tort and he would be liable for the acts done in his unauthorised management. 
to the real trustee and not to the District Court. l a i 
Appeal against the orders of the District Court of Chit- 
toor dated 8--8--1922 and 23--11--1922 in C. M. P. No. 192 of 
1922 and C. M. P. No: 40 of 1922 respectively in O. P. No. 10 
of- 1922-and petition to revise the order dated 30-9-1922 of 
the said District Court of Chittoor in M; P, No. 223 of 1922 
and M. P. No. 125 of 1922 (O. P. No. 10 of 1922). 
- -:C. F. Anantakrishna Aiyar, C. 8. Venkatachariar and 4. 
Ramachandra Aiyar for appellants. | a 
© A. Krishnaswami Aiyar and B. Somayya for respondents, 


The Court made the following 


ORDER :_Spencer J :_This is an appeal preferred by a 
guardian of minor’s property appointed under the Guardian 
and Wards Act. The objection taken by him to the District 
Judge's order is that the District Court had no jurisdiction to 
issue directions to the appellant in respect of certain trust pro- 
perty of which the Karwetnagar Zamindars have been regarded 
as hereditary trustees. This estate was for some time under 
the management of the Court of Wards, and, upon the with- 
drawal of the Court of Wards’ management, under S. 59 of 
the Court of Wards Act, the guardian appointed under that 
Act was made subject to the same rights, duties and liabilities as: 
if.he had been appointed under the Guardians and Wards Act: 
The Guardians and’ Wards Act contains no provision empower» 
ing the Guardians appointed under that Act to deal with trust 
properties. S. 63 of the Court of Wards Act contains a spe- 
cial provision by which the Court of Wards is empowered tò. 
make arangements for the discharge ofthe wards’s. duties. 
as trustee of religious endowments, the Court’s. superintendence 
being restricted as far as possible to the preservation of the. 
property belonging to the religious institution in - question. 
There is no such provision in the Guardian and Wards Act. 
It is therefore contended that the District Judge acted without: 
Jurisdiction in giving directions for the examination of. the’ ace 
counts of the trust Property by a Commissioner and for the 
checking of the collections in the Tiruthani Temple, 


ma 
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For the proposition that the District Court has no power 


under the Guardian and Wards Act to appoint a guardian in 


respect of trust properties: there is good authority in Obla 
Venkatachalapathi Aiyar v. Thirugnanasambanda  Pandara 
(1) and Kilby v. Mussamat Bahuria Sheoratan Kuar (2). 


It is argued for the respondents that S. 59 of the Court of 
Wards Act in speaking of Sua ratang: of the-person and property 
of minors uses the word “ property ” in the widest significance; 
but I think we should be slow to assume that any powers are 
vested by mere implication. Where powers are conferred un- 
der any enactment, we always find definite words clothing the 
appointee with powers. Iam of opinion that, as soon as the 
wardship of a ward of Court ceasfs, arrangements under S. 63 
also cease automatically unless there is anything in the Guar- 
dians and Wards Act to cause them to continue. 

Next it was argued that the guardian appointed under the 
Act cannot repudiate his responsibility which was incurred as 


one of the conditions of his appointment and he is therefore 


estopped from repudiating the jurisdiction of the Court if he 
has accepted such liability. As a trustee de son tort he would 
no doubt be liable for acts done during his unauthorised 
management but that liability will be to answer to the real 
trustee and not to the District Court. The suggestion that 
the District Court though inherently incompetent to deal with 
the matter can acquire jurisdiction by an agreement of the 
parties is one that cannot be maintained in the face of the de- 
cisions in Gurdeo Singh v. Chandrikah Singh and Chandrikah 
Singh v. Rash Behari Singh (3) and in Ranjit Misser v. Ramu- 
dar Singh (4). No Court can arrogate ta itself powers which 
the legislature has not conferred on it, see Somakka v. Ramiah 
(5) which was a case under the Guardians and Wards Act. 
These decisions establish the principle that a Court has no 
power to adjudicate upon a subject matter which does not fall 
within its province as defined by law, and if it has no jurisdiction 
over the subject matter of controversy, the consent of parties 
cannot confer such jurisdiction. Moreover it is clear from Ss. 4 
and 19 and other sections of the Court of Wards Act prior to 








1. (1917) 33 M. L. J. 297. è 2. (1922) I. L. R. 1 Pat. 432. 
3. (1907) I. L. Ra 36 Cal. 193 at p° 206, 4. (1912) 16 C. L. J. 77 
5 L L. R. 36 Mad. 39. 
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S. 63 that no power is vested in the Court of Wards to deal with 
property other than that belonging to the minor, and that the 
powers of superintendence conferred by S. 63 are peculiar to 
that body . 

The order of the District Court so far as it purports to 
give directions to the guardian as to the management of trust 
properties must therefore be set aside. The same order will 
be made in C. M. A.-No. 401 and C. R. P. No. 795 so far as 
the District Court’s order contains directions assuming manage- 
ment of trust property. 

We make no order as to costs. 
V enkatasubba Rao, J :__I have come to the same conclu- 
sion. 

The point raised is somewhat novel but it is not difficult to 
decide the question and we may deliver judgment at once. 
When the Court of Wards released from its superintendence 
the property of the respondent, it appointed the appellant the 
guardian of his property under S. 59 of the Court of Wards 
Act. The Court of Wards was apparently in possession not 
only of the property in which the proprietor had a beneficial 
interest but also of the property belonging to a Devastanam 
of which he was a trustee. The question is : what was the 
property for which the appellant was-appointed the guardian ? 
Was it only the property which belonged exclusively to the 
Zamindar ? or did it also comprise the property belonging to 
the trust ? The answer would depend upon the interpretation 
of the word ‘property’ in S. 59. Prima facie, the section 
must be regarded as dealing with only the property belonging 
to the minor. The words “ property of a minor” in their 
natural sense could be interpreted only in this manner. 53.4 
of the Act defines the term ‘proprietor.’ It runs thus -— 
“ ‘Proprietor’ means a person who owns or has life interest 
in land either solely or as a co-sharer.” This definition does 
not refer to any property possessed by a proprietor in his capa- 
city as a trustee. S: 19, which deals with the assumption of 
superintendence by the Court/of Wards, speaks again of the 
“property of a proprietor,” and the.second clause of that 
section uses the words ‘immoveable and moveable property 
belonging to him. °» S. 27 (f) provides that a guardian refer- 
red to in the section shall be paid such allowance: out of the 


” 
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property of the Ward as the Courts thinks fit.’ It cannot 
be contended that the allowance to be paid to the guardian 1s to 
be out of any property belonging to a trust. Similarly in S. 32 
the words used are ‘ thé:property of any ward’ and the section 
refers inter alia to the liquidation of debts payable by the 
Ward and to payment of charges for his religious observances. 
It is clear that, in all these sections, the property that is refer- 
red to is only the property of which the minor is the owner. 
If that is so, there is no reason to interpret the words ' property 
of the minor’ in S. 59 differently. In this view, the appel- 
lant was appointed guardian only of the minor’s property. 


On behalf of the respondent reliance was placed upon 
S. 63. It provides that, if a ward is the hereditary trustee of 
a temple, the Court may during the wardship make such ar- 
rangements as it thinks fit for the discharge of the ward's 
duties as trustee.. The argument was put in this way: S. 63 
contemplates the Court of Wards assuming superintendence 
over the property in respect of which the proprietor has no 
beneficial interest, and, it must therefore be assumed that, in 
the previous sections of the Act, the word ' property ' is used 
in the more extended sense. I do not think this argument is 
correct. Up till S. 63, the Act does not deal at all with any 
property belonging to a charitable institution. The object of 
S. 63 is to preserve the powers of the Court of Wards in re- 
gard to religious endowments in respect of which the proprietor 
happens to possess the character of a trustee and there is noth- 
ing to show that in other parts of the Act the word ‘property’ is 
used in this extended sense, and the words ‘ preservation of 
the property belonging to the institution, in S. 63 are very ex- 
plicit and they cannot possibly refer to property belonging to 
the proprietor in his indivjdual right. 


It is conceded that the Guardian and Wards Act cannot 
deal with property in which the ward has no beneficial interest, 
and that the effect of cl. 4 of S. 59 is to incorporate.by refer- 
ence in the Court of Wards Act, all the provisions of the 
Guardians and Wards Act and make the guardian subject to 
those provisions. But it is argued that he is subject to the satd 
provisions not because they are found im the Guardians: and 
Wards Act but because they must be considered to have been 
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in effect enacted in the Court of Wards Act and emphasis is 
laid upon the words ‘as if’ incl. 4 of S. 59. The next step 
in the argument is that we must discard the limitation that. the - 
Guardian and Wards Act does not affect what may be described 
as trust property and must seek for the definition of the word 
“ Property ” in the sections of the Court of Wards Act itself. 
This argument does not help the respondent because in my 
opinion on a construction of the sections of the latter Act the 
only property in respect of which the appellant was appointed 
guardian was the property which belonged beneficially to the 
proprietor. The terms of the notification also make the point 
clear : ‘ It is hereby notified that the Court of Wards has re- 
leased from its superintendence the ........... property of 
the minor proprietor......... anderes ...the following 
gentlemen whom the Court appointed as guardians of the per- . 
son and property..... ....have entered in their respective 
duties.,.:........ Guardian of the property of the minor 
proprietor M. R. Ry Varadachariar. ” 


This leads me to the consideration of the second argu- 
ment, which was advanced on behalf of the respondent. It 
was said that, by the terms of the appointment, the appellant 
undertook to be subject to the liabilities of a guardian under 
the Guardian and Wards Act and that the appellant having 
been appointed on certain terms carinot now repudiate some -of 
those terms. The argument has for its foundation the as- 
sumption that the property in respect of which the appellant. 
was appointed guardian was both non-trust and trust property 
and that the notification relates to both species of property. 
As I have pointed out, this assumption is wrong, and if it is 
wrong, the argument looses all its force and it is therefore un- 
necessary to consider the various ` cases quoted by Mr. A. 
Krishnaswami Aiyar in support of this argument. The ap- 
pellant succeeds on a technical point but we are only deciding 
that the proceeding that has been instituted for obtaining the 
relief is not the appropriate proceeding. ; 

In the result I agree with the order proposed by my 
learned brother. : 

C. A:S. ~, Order set aside.. 
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In THE High COURT or JupicaTure AT MADRAS. 


PRESENT :— MR. Justice PHILLIPS AND MR. JUSTICE 
DEVADOSS. 


- Dronamraju Rama Rao and others ... Appellants* (De- 
i E fendants Nos. 1, 2, 4, 
and 11). 


Vissapragada Vedayya and others Respondents (Plaintiff's 
& defendants Nos. 5,6, 

7, 8, 9, and 10). 
Registration Aci—S. 17— Registration—Invalidity—Mortgage deed—Inclu- 
sion of item merely to give jurisdiction to registering officer—Regisiration 
obtained by—Effect—Personal covenant to repay in deed—Claim to enforce— 


Limitation—Limitation Act, Art. 116—A pplicabiltty—Regtstration of deed as re- 
gards covenant not invalid—Registration Act, $. 29. 


When it was found that a portion of the property included in a mortgage 
deed did not belong to the mortgagors, was not really intended to be mortgaged, 
and was included in: the deed merely to give jurisdiction to the Registrar 
who registered the mortgage deed, field that there was a fraud on the registration 
law and that the registration of the deed obtained by means thereof was invalid. 

The mortgage in the case contained a personal covenant to repay, and a 
question arose as to the period of limitation applicable to a claim to enforce 
that covenant, that is, whether the covenant was a registered covenant within 
the meaning of Art. 116 of the Limitation Act. Held that, as, under S. 29 of the 
Registration Act, a deed containing only such a covenant could be registered at 
any place, the registration of the deed in regard to the cove- 
nant was invalid, the covenant was a registered covenant, and a claim to 
enforce the same was goverened by the 6 years’ period provided for by Art. 116. 


Second appeal against the decree of the Court of the Sub- 
ordinate Judge of Rajahmundry in A. S. No. 89 of 1919 pre- 
ferred against the decree of the Court of the District Munsif 
of Amalapuram in O. S. No. 239 of 1913. 


P. Narayanamurthi and K. Ramamurthi for appellants. 

G. Lakshmanna and P. Somasundaram for respondents. 

The Court delivered the following 

JUDGMENTS : Phillips, J.__In this suit it has been found 
one square yard of house site was included in the mortgage 
deed merely to give jurisdiction to the Peddapur Sub-Registrar, 
who registered the document, whereas the property really in- 
tended to be mortgaged was situated. in Amalapur. Follow- 
ing the decisions in Harendya Lal Roy Choudhri v. Haridasi 
Debi (i) and in Biswanath, Prasad .v. Chandra Narayan 


*S. A. No. 2078 of 4920 29th Noy. 1922. 
1. (1914) L L. R. 41 C. 972 :27 M. L. J. 80 (P. C.) 
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Rama Rao -Choudhry (2) it has been held that ‘the mortgage deed 1 is In- 
Vedav valid as being “in fraud of the registration law. ” 

The learned Subordinate Judge has, however, found that 
the personal covenant to repay is not invalid, and has given 
a decree for that part of the claim that is not barred by limita- 
tion, holding that Art. 116 of the Limitation Act is applicable, 
in accordance with the ruling of Amir Ali, J. in Joginee Mohan 
Chatterjee v. Bhoothnath Ghosal (3). In appeal it is con- 
tended that that ruling is wrong, and that, as the registration 
of the mortgage deed is invalid, the document as a whole must 
be treated as unregistered, and consequently the covenant to 


repay must also be treated as an unregistered covenant. 

What was held by the Privy Council in Harendra Lal 
Roy Choudhri v. Hari Dasi Debi (1) and upheld in Biswa- 
nath Prasad v. Chandra Narayan Chowdhry (2) was that “ an 
entry intentionally made use of by the parties for the purpose 
of obtaining registration in a district where no part of the 
property actually charged and intended to be charged in fact 
exists is a fraud on the registration law, and no registration 
obtained by means thereof is valid.” The principle which Í 
take to underlie this decision is that no person shall be allowed 
to take advantage of his own fraud. If that principle be ap- 
plied to the present case the object attained by the fraud was 
the registration of the mortgage deed as such, for had the docu- 
ment been merely a covenant to repay, the Peddapur Sub- 
Registrar would have had jurisdiction under S. 29 of the 
Registration Act (Act XVI of 1908) for under that section 
parties are at liberty to choose their own place of registration. 
In so far then as the document evidenced a mere covenant to 
repay there was no fraud upon the registration law, and to 
hold that such registration was invalid would be to extend the 
principle above mentioned so as to deprive a party of a right 
which he had not obtained by fraud as well as of the advantage 
gained by his fraud. To do this appears to me to extend 
the principle to inequitable length and | am supported in this 
view not only by the direct ruling of Amir Ali, J. in, Joginee 
Mohan Chatterjee v. Bhootnath.Ghosal (3), but also by the 
action of the Privy Council in the case reported in Biswanath 


1. (1914) I. L. R. 41 Cal. 972 127 M. L. J. 80 (P C.) WA 
Be AOE Reb Cale 509 Ps Ge) 3. (1902) I. L. R. 29 Cal. 654. 


Phillips, J. 
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Prasad +. Chandra Narayan Choudhry (2), for that case was 
remitted to the Calcutta High Court for a decision as to whe- 
ther the plaintiff had a valid alternative claim for a personal 
judgment for the mortgage debt. No doubt there was no 
finding that the claim for a personal decree was based upon a 
contract in writing registered, but it would appear from a peru- 
sal of the argument in the case reported in 25 C. W. N. 985 
that a period of limitation of 6 years was contemplated, the 
argument being that a payment of interest in 1903 would save 
limitation for the suit brought in 1908. Unless it was the 
opinion of the Court that the debt was secured by a registered 
instrument the argument would have been of no avail, for such 
a payment was not within 3 years of institution of the suit, and 
‘the suit would have been barred if based upon the personal 
covenant. Had that been the case it appears to me improb- 
able that the case would have been remitted for a considera- 
tion of the claim. I am therefore of opinion that the deci- 
sion in Joginee Mohun Chatterjee v. Bhootnath Ghosal (3), 
is right and that the registration of the personal covenant to 
repay is not procured by fraud and is consequently valid. 
The other cases cited Amba alias Padmawathi v. Shrinivasa 
Kamathi (4) and Ramnarayan Singh v. Adhindranath Muker- 
jee (5) do not appear to have any bearing on the present case 
and the facts reported in Shamlal v. Thehariya Lakshmi- 
chand (6) are too vague to give that case any value here. 

The Second appeal is accordingly dismissed with costs. 

The Memo. of Objections must also be ‘dismissed with 
costs as the lower Court exercised its discretion in awarding 
a personal remedy and was entitled in so doing to reduce the 
rate of interest contracted for in the mortgage deed. 

Devadoss, J. The plaintiff brought the suit as transferee 
of.an hypothecation bond executed by the ist defendant in 
favour of one Seshayya impleading defendants 2 to 4, the sons 
of the 1st defendant, defendants 5 to 7, the undivided sons of 
Seshayya and the alienees of some portions of the hypotheca- 








tion. Various contentions were raised by the defendants. 
The District Munsif of Amalapuram dismissed the suit on the 
2. (1921) I. L. R. 48 Cal. 509. 3. (1902) I. L. R. 29 Cal. 654. 


(1921) 26 C. VY. N. 369. 9 
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5 (1917) I. L. Rø44 Cal. 388 :32 M. L. J. 39. (P. C. 
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ground that the registration of the document was invalid as a 
parcel of land not belonging to the defendants 1 to 4 was in- 
cluded in the document only for the purpose of giving juris- 
diction to the Sub Registrar who registered the document and 
that the claim was barred by limitation. On appeal the Sub- 
ordinate Judge of Rajahmundry held that the document was 
invalid as a mortgage deed, and that the suit was not barred by 
limitation and gave a money decree to the plaintiff. The de- 
tendants 1, 2, 4 and rr have preferred the second appeal. ` 

It is contended by Mr. Narayanamurthi for the appellants 
that the registration of the document was in fraud of the re- 
gistration law and that the document cannot be treated as a 
registered document for any purpose, and therefore article 116 
of the Limitation Act did not apply to the case, and he relied 
upon fZarendralal Roy Choudhri v. Haridasi Debi (1), Bis- 
wanath Prasad v. Chandra Narayan, Choudhri (2), Amba 
alias Padmavathi v. Srinivasa Kamathi (4) and Kalka v. Ma- 
thuradasi (5). In Harendra Lal Roy Choudhri v. Haridasi 
Debi (1) the plaintiff brought the suit upon a mortgage 
deed registered in Calcutta. The defendant contended among 
other things that the deed had not been legally registered be- 
cause no portion of the property mortgaged was situate in'Cal- 
cutta. It was found that the only portion of the property al- 
leged to be in Calcutta was described as “ 25, Gurudas Street”. 
But the property so described was found to be nonexistent. 
Their Lordships of the Privy Council held “ that this parcel is 
in fact a fictitious entry, and represents no property that the 
mortgagor possessed, or intended to mortgage, or that the 
mortgagee intended to form part of his security. Such an 
entry intentionally made use of by the parties for the purpose 
of obtaining registration in a district where no part of the pro- 
perty actually charged and intended to be charged in fact 
exists, is a fraud on the Registration law, and no registration 
obtained by means thereof is valid. To hold otherwise would 
amount to saying that mortgages relating solely to land in other 
parts of the Presidency could be validly registered by the Sub- 
Registrar at Calcutta if the parties merely took the precaution 
to add as a last parcel, Government House, Calcutta, or any 


1. (1914) L L. R. gi Cal. 972 :27 M, Ë. J. 80 (P. C) 


2 (1921) I. L. R. 48 Cal. 509. 4. (1921) 26 C. W. N. 260. 
5. (1918) 50 I. C. 220. ) 369 
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similar item.” In Biswanath Prasad v. Chandra Narayan 
Choudhury (2) “a mortgage bond for Rs. 8,000 which pur- 
ported to mortgage a 7 annas share’in a village in the Dhar- 
bhunga district and a one kauri share in the Mozafferpur dis- 
trict was registered only in the Mozafferpur district. The 
mortgagor had purchased the one kauri share shortly before 
the execution of the mortgage and in order that he might 
register in Mozafferpur. He paid Rs. $0 for the one kauri 
share, but there was no registered instrument or delivery of 
possession as required by S. 54 of the Transfer of Property 
Act, 1882. Their Lordships found that none of the parties 
intended that the one kauri share should rest in the mortgagor, 
or pass under the mortgage.” Viscount Finlay in delivering 
the judgment of their Lordships observed : “ In coming to the 
conclusion that this appeal must be dismissed, their Lordships’ 
judgment rests on the view that none of the parties ever intend- 
ed that the one kauri share in Muza kolhua should vest in 
Udit (Narayan) or should pass by the mortgage from him to 
the mortgagee. This case differs toto coelo from the case 
suggested in argument of a mere failure to make a good title 
to property dealt with by the instrument, and which both parties 
had intended should form part of the security.” With re- 
gard to the contention that a personal decree should be passed 
in favour of the plaintiff the noble Viscount observed : “ As 
regards the alternative claim for a, personal judgment for the 
mortgage debt, it is to be observed that no such claim was 
made in the Courts in India. There is nothing in the evidence 
or in the judgments which would enable their Lordships to 
deal with such a claim. At the same time their Lordships 
think it desirable in this case that the plaintiffs should have an 
opportunity of bringing this matter before the High Court. 
If any such application is made, it will be for the High Court 
to consider whether any such claim is open upon the present 
pleadings and, if not, whether any amendment raising it should 
be made: and further whether under all the circumstances 
the claim should be entertained at this stage of the proceedings. 
If the High Court should think it right to enter upon the con- 
sideration of this claim, all defences on the merits or arising out 
of the lapse of time must ke open to the defendants, and the 
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High Court should have however to impose any terms which 
it thinks just and to deal with the costs. The appeal so far 
as it relates to the enfotcement of the mortgage on the land, 
must, in their Lordships’ opinion, be dismissed.” In that 
case the mortgage bond was dated 27th February, 1902 ; the 
amount of the bond was payable on 7-9-1902. The suit was 
instituted on 14th September, 1908. It may be safely assumed 
that the plaintiff could not have expected to get a personal 
decree against the mortgagor unless Art. 116 was held appli- 
cable to the case. No doubt the respondents were not repre- 
sented before the Privy Council. But it is quite clear, from 
the order of their Lordships remanding the case to the High 
Court to enable the plaintiff to amend his plaint and claim a 
personal decree, that they thought that the personal remedy 
was not barred. Though their Lordships did not say so in 
so many words in their judgment, it 1s quite apparent what their 
view was from the observation of their Lordships in the course 
of the argument . 


. -With reference to the contention of the appellant's . 

counsel that- “in any case there is no reason why we should 

not have a personal decree for money.” Sir John Edge 

observed “ If this was merely a suit to recover money, would 

not limitation have run”’ and counsel for the appellant answer- 
?3 


ed ‘ No, payment of interest saves it. © Then Lord Shaw 
said: “ That payment of interest was in 1903.” 


The contention that the registration which is ineffectual to 
validate a document required by law to be registered cannot 
avail for any other purpose seems untenable. 


| Under S. 17 of the Registration Act, certain classes of 
documents 


(1) gifts of immoveable property ; 


(2)  non-testamentary instruments which purport, or 
operate to create, declare, assign, limit or extinguish, any title 
or interest in immoveable property of over Rs. 100 in value ; 


(3) non-testamentary instruments which acknowledge 
the receipt or payment of any congideration on account of the 
creation, declaration, assignment, limitation or extinction of any 
such right or interest ; 
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(4) leases of immoveable property from year to year, 
or for any term exceeding one year, or reserving a yearly 
rent ; i 
are required to be registered in order to be valid, and if they 
are not registered, under S. 49 of the Act, they cannot affect 
the immoveable property comprised therein or shall be received 
as evidence of any transaction affecting such property. Other 
documents are registerable at the option of the parties. Under 
S. 28 of the Act the class of documents mentioned in S. 17, sub- 
S. (1), cls. (a), (b), (c) and (d), and S. 18, cls. (a), 
(b) and (c), shall be presented for registration in-the office 
of a Sub-Registrar within whose sub-district the whole or some 
portion of the property to which such document relates 1s 
situate. -By S. 29 every document other than those referred 
to. in S. 28 may be presented for registration either in the 
office of the Sub-Registrar in whose sub-district the document 
is executed, or in the office of any other Sub-Registrar at which 
all the-persons desire to executing the same. ‘There is nothing 
in the Registration Act therefore to prevent the registration of 


a simple money bond in the office of any Sub-Registrar at which- 


the parties desire to have the document registered. 

A simple mortgage usually contains a personal covenant 
to pay. In fact in almost all the mortgage transactions in 
this Presidency there is a personal covenant by the mortgagor 
to repay the mortgage amounts personally. The portion of 
the document in which there is a transfer of specific immove- 
able property as security for money is severable from the 
portion in which the mortgagor undertakes to repay personally 
the money advanced or to be advanced to him. Where a 
document consists of two or more parts, or where there are 
two or more covenants in a document, the mere fact that one 
part becomes inoperative or invalid by reason of non-com- 
pliance, with or violation of the provisions of the Registration 
Act need not necessarily make the other parts of the document 
invalid or inoperative. Though that portion of the docu- 
ment which by law is required to be registered would be in- 
valid unless registered in accordance with the’ rules governing 
registration of documents, yet the portion of the document 
optionally registerdble would be valid as the parties have con- 
sented to present it in the office of the Sub-Registrar by whom 
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it is registered. Itis clear from the observations at page 517 
in I. L. R. 48 Cal. 509 “ the appeal so far as it relates to the 
enforcement of the mortgage on the land, must, in their Lord- 
ships’ opinion, be dismissed ” that their Lordships did consider 
the document to be a valid one so far as the claim for a money 
decree was concerned. 


The case in 26 C. W. N. 369 has no application to this 
case. Their Lordships observe : “ It was not and is not dis- 
puted that those two deeds cannot be given in evidence or en- 
forced if they have not been duly registered, Their Lord- 
ships are clearly of opinion that as the appellant was not only 
a minor but a married woman, her father had ceased to be her: 
natural guardian and. had never been appointed her legal 
guardian and was.not therefore-her assignee or representative 
within the meaning of S. 3 of the Registration Act, 1877. He 
was not an executant of the said deeds or either of . them. 
Neither was within the meaning of S. 34 -ofthat Act the 
representative, assign -or agent duly authorised on behalf 
of Krishna Kamakthi deceased, the only executant. The pre- 
sentation by him of the two deeds for registration was in direct 
conflict with the express provisions of the 34th section. The 
deeds, were consequently never legally registered. The regis- 
tration of them which was procured was illegal; invalid and a 
nullity ; and if that be so, as in their Lordships’ opinion it 
must be held to be, it is not disputed that the deeds would be 
void and unenforcible.”’ In that case there was no valid 
presentation of the document, and not as in the present, all the 
parties to the document wanted to get round the provisions of 
the Registration Arct by recitals intended to mislead the Sub- 
Registrar, to do what he would not otherwise have done. The 
registration of a document by false personation would be no 
registration at all, and the documents being a fraudulent ‘docu- 
ment becomes unenforcible, against the party sought to be 
bound by it as he-never consented to the registration being 
effectual by'a person falsely personating the executant. That 
class of cases differs from the present where both parties with 
their eyes open get a document segistered with the intention 
of treating the document as a validly registered document, but 
for purposes of convenience or other reasons they violate the 
specific provisions of S. 28 which requires that documents of a 


a 
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certain class should be registered. by a Sub-Registrar within 
whose sub-district the whole or any portion of the property com- 
-prised in the document is situate. The case in ço I. C. 220 
is of the. Judicial Commissioner’s Court of Oudh. No doubt 
the Judicial Commissioner held that when registration is invalid 
for one purpose it is invalid for all purposes. This view is 
evidently on the assumption that all the covenants in a docu- 
ment and all the parts of a document form one indivisible 
whole. A mortgage deed, as I have said above, contains 
more than one part and more than one covenant. A mort- 
gagee can give up his security and sue on the personal covenant 
alone. He may choose to sue for all'or any of the remedies 
in respect of it. To read an ordinary mortgage document 
as one indivisible whole is opposed to the recitals therein and 
the intention of the parties to the document. 

Mr. Lakshmanna for the respondent relied upon Ram 
Narayan Singh v. Adhindranath Mukherjee (5). It wasa 
case in-which a mortgage document which by law is required to 
be attested by two or more witnesses was not so attested. 
Their Lordships of the Privy Council held that the document 
could not be treated as a mortgage document 
as it contravened the provisions of law which laid down the 
essentials for a valid mortgage deed, and the absence of the 
necessary requisite prevented the document taking effect as a 
mortgage. But it was treated as a simple money bond. The 
case which is directly in‘ point is the decision of Mr. Justice 
Ameer Ali (now a member of the Judicial Committee of the 
Privy Council) reported in Joginee Mohun Chatterjee v, Bhut 
Nath Ghosal (3). . The learned Judge observed : “ I am not 
satisfied that there was any such property as No. 251-2 belong- 
ing to the defendant within the jurisdiction of the Sub-Registrar 
of Sealdah so as to give him under S. 28 of the Registration 
Act jurisdiction to register the document. If I am right in 
that conclusion, it follows that the document cannot take effect 
as a mortgage ‘deed ; but as it is registered, although the suit 
has been brought more than three years after the date of exe- 
cution, the claim is not barred as was contended for by the de- 
fendant’s counsel.” This decision was long before the ruling 
of the Privy Council reported in I. L. R.e41 Cal. 972, which 

5. (1917) I. L. R. 44 C. 388: aim L. J. 39 (P. C.) 
3. (1902) I. L. R. 29 C. 654. 


@ 


Rama Rao 


v. 
Vedayya. 


Devadoss, J. 


Rama Rao 


V, 
Vedayya. 


.Devadoss, J. 


Pokkunuri 
Dasaratha 
Rao 
V. 
Chevuru 
Subba Rao. 


3 ‘ F 
382 THE MADRAS LAW ar REPORTS, |VOL, XLIV. 


settled the law on this point. Though the learned Judge did 
not give reasons for holding that the document which was in-’ 
valid as a mortgage on account of want of jurisdiction of the 
Sub-Registrar who registered the document was a valid docu- 
ment for purposes of limitation, yet his opinion is entitled to ` 
great weight, and it is in consonance with reason. The Regis- 
tration Act does not prohibit the use of a document as a regis- 
tered one if the provisions of S. 28 of the Act are contravened. 
If a document is otherwise properly registered there can be no 
objection to the use of it as a registered one. I therefore hold 
that the plaint document is a registered document so far as the. 
personal covenant contained in it is concerned, and therefore 
Art. 116 of the Limitation Act applies to the case. The Sub- 
ordinate Judge has rightly held that the suit is not barred by 
Limitation. The second appeal fails and is dismissed with 
costs. 

The plaintiff did not sue in the first instance on the person- 
al covenant alone. He based his suit on the footing of a valid: 
mortgage and prayed for a mortgage decree. In the circum- 
stances the rate of interest allowed to him by the Lower Ap- 
pellate Court is fair, and there is no reason to interfere with the 
discretion of the lower appellate Court. The memorandum 
of objections is dismissed with costs. 


Pad: Vs Second Appeal dismissed. 


In THE HIGH COURT or JupICATURE AT MADRAS 
PRESENT :— MR. JUSTICE KRISHNAN AND MR. Justice 
VENKATASUBBA Row | 
Pokkunuri Dasaratha Rao ...  Petitioner* (Petitioner 
in C. M. P. No. 2573 of 1921 
on the file of the High Court). 
V. 
Chevuru Subba Rao Pantulu, Secretary 
Co- -operative Stores Limited, Vizia- - Respondent (Respon- 
nagaram, Vizagapatam District. dent in do.) 


Co-operative Socteties Act (II of 1912), S. 43 (2) (1)—Scope and applica- 
bility—Director and Society—Dispute betweeny arising out of particular tran- 
saction—If within section—“ Touching the business of a soctety ”—Meaning. 


The words “touching*the business of a society ” in Sa43 (2) (/) of Act IL 
of 1912 are not confined to disputes regarding the internal management of the 


© #C, M. P. No. 2068 of 1922... 24th January, 1923. 
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. ` a . s 
affairs of a society or disputes in regard to the principles which would regulate 
the- conduct of business. 


A dispute between a member who happens to be an officer of a co-operative 
society and the society in regard to sums of money entrusted to the former for 
purchase of certain articles is within S. 43 (2) (Z) of the Act. 


A dispute between a member who happens to be an officer of a co-operative 


society on the one hand and the committee or an officer thereof on the other 
falls within the words of the section. 


Application under O. 47, R. 1 of the Civil Procedure Code 
for review of the order of the High Court dated the 26th day 
of July 1922 inC. M. P. No. 2573 of 1922 presented against 
the order dated 1-2-1921 of the Court of the Assistant 
Registrar of Co-operative Socities of Vizagapatam Section in 
Dispute Petition No. 92 of -1920-21. 

Petitioner in person. 

The Advocate General and Y. Suryanarayana for respon- 
dents. 

The Court made the following 

ORDER :_Venkatasubba Rao J :— The question that was 
argued before us turns on the construction of S. 43 (2) (1) ot 
the Co-operative Societies Act II of 1912. 

The dispute arose between the petitioner, P. Dasaratha 
Rao and the Co-operative Stores, Vizianagaram in regard to 
sums of money that were entrusted to the former for purchase 
of certain articles. The stores claimed a balance on the 
ground that after some adjustments had been made the sum 
was found due and that the petitioner was wrongfully withhold- 
ing it from the stores. The liability was disputed and the 
Secretary of the Co-operative Stores made a reference in 
writing to the Assistant Registrar who held an enquiry and 
passed a decree against the petitioner. » 

_ Two contentions were raised before us by Dasaratha Rao. 
The first contention had reference to the interpretation of the 
words “ touching the business of a society” in S. 43 (2) (J). 
He contended that the present dispute does not fall within the 
said words and that the clause refers only to disputes regarding 
the internal management of the affairs of a society or disputes 
in regard to the principles which would regulate the conduct 
of business ; a dispute for,instance whether the society should 
purchase and deal in a particular commodity or should take up 
a particular line of business would according to this construc- 
tion come within the terms of the clause ; but a dispute arising 
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out of any particular transaction would be outside the scope of 
the section. The words are quite general and I am unable 
to accept this contention. If the restricted construction con- 
tended for is to be adopted, I find great difficulty in under- 
standing how such a dispute can arise between the past mem- 
bers of a society inter se. The words “ touching the business 
of a society ° can be understood in one sense only with refer- 
ence to all classes of persons mentioned in the clause, and, as 
I said above it is dificult to imagine a dispute relating to the 
internal management of the affairs of a society between the 
past members inter se or again between persons claiming 
through a past member inter se. 

The second contention was’ that the petitioner was a 
director and that he was therefore an officer and that the words 
in the section exclude the case of a dispute between an officer 
and the committee or between an officer and an officer. ‘This 
contention again I am unable to accept. A dispute between 
a ‘member and the committee or a dispute between a member 
and an officer is admittedly within the purview of the section. 
It was brought to our notice that under a resolution of the 
society a purchase committee was constituted consisting of six 
of whom four were directors and two were members but not 
directors and in his capacity as a member of this committee the 
petitioner became indebted to the society. For the respon- 
dent it was argued that the dealings which the society had with 
the petitioner were with him qua member and not qua director. 
This argument, so far as it goes seems to me correct. But I 
am prepared to go further and hold that on a true construction 
of the words of the clauses, a dispute between a member who 
happens to be an officer on the one hand and the committee or 
an officer on the other, does fall within the words of the section. 

I therefore reject both the contentions advanced by the 
petitioner and in this view it becomes unnecessary to decide 
the other questions argued by the learned Advocate General 
before us on behalf of the respondent. 

The application for review is therefore dismissed. In 
the circumstances I would make no order as to costs. 

Krishnan, J.—I agree. | 


A.S. V, i Review Application dismissed. 
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In THE High Court OF JUDICATURE AT MADRAS. 


“Present : SIR WALTER SALIs Scuwase K. C. Chief 
Justice MR. Justick Courts TROTTER AND MR. JUSTICE 
RAMESAM. 


Arulanandam ars .. Petitioner® (Petitioner). 


Vv. 
Arul. Pakkiam and another Respondents (Respondent 


and Co-Respondent.) 


Divorce Act Ss. 7 and 17—Petition for divorce~Evidence of partiés uncor-  Arulanandam 
roborated by other testimony. e x 


. : a f — Arul Pakkiam 
‘It is a well-settled rule of practice in England and India that in divorce cases 


the testimony of the husband or the wife should not be accepted by the Court 
without some corroboration either by a witness or at least by strong surrounding 


. circumstances. i 

Case referred by the District Judge of Madura in his 
letter No. '2096 dated sth April, 1922 for confirmation by the 
High Court under S. 17 of the Indian Divorce Act (Act IV of 


1869) of the decree Nisi passed in O. S. No. 2 of 1922 on the 
file of the District Court of Madura. 


Parties not represented, 


The Judgment of the Court was delivered by 


THE Cuier Justice :--This is a petition for divorce which Sir Walter 
P . Schwabe. 
comes before us under S. 17 of Act IV of 1869, asking us to C. J. 
confirm the decree of the District Judge of Madura to dissolve 
the marriage between the petitioner and the respondent. Un- 
der S. 7 of that Act, subject to the other provisions of that Act, 
the High Court and the District Court shall in all suits and pro- 
ceedings thereunder act and give relief on principles and rules 
which in the opinion of the said Courts are as nearly as may be 
conformable to the principles and rules on which the Court of 
‘Divorce and Matrimonial causes of England for the time being 
acts and gives relief. The evidence and the only evidence be- 
fore the Court in this case was that of the petitioner himself. 
He swears that he went to his house one day and on gaining 
-admission into his house, he found his wife there with the co- 
respondent. He also swears that she left him that evening 
and has been living with she co-respondent and that a child has 


been born to hef which is not his child. It is an abcolutely 
ER, C. No. 8 of 1922 6th November, 1922, _ | 
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fixed rule of practice in the Divorce Court in England that the 
‘evidence of the husband or the wife alcne is never accepted 
without some corroboration either by a witness or at least by 
strong surrounding circumstances. The reason for that rule 
of practice is that divorce is a matter which lends itself very 
easily to collusion for a petitioner may come and say, ‘my 
wife or my husband is unfaithful or my husband has been cruel’ 
and the other party desiring the divorce may take the simple 
course of not attending and letting the matter go by default, 
and so a divorce may be obtained. . It is 
therefore the established practice that there must in these cases 
be corroboration for the Court to act. In this case there was 
none, and therefore it is necessary that the case should be re- 
ferred back to the District Judge so that he may hear such evi- 
dence ‘as the petitioner may be advised to call before him in 
corroboration of his own evidence. It would seem in this case 
a simple matter to obtain corroboration of these facts, if they 
are facts. That his wife has left him and is living with some- 
body else is a matter which can easily be proved, and probably 
evidence can easily be given of the registration of the birth of 
the illegitimate child. 


A. V. V. 


I N THE Hicu COURT or JUDICATURE AT MADRAS 


>> PRESENT :—SIR WALTER SALIS ScHwaze K.C. Chief 
Justice. YA 


A.S: Krishna Aiyar > Petitioner™ (1st defendant) 
p nt v. ° i 
N. Subramama Aiyar . 3h Respondent (Plaintiff). 


Presidency Towns Insolvency Act, Ss. 41 and 47—Summary proceedings to 


‘eject occupant—A pplication for stay pending suit in the High Court—No dis- 


cretion to refuse stay—Time for making the application, 


Where proceedings of a summary nature are taken under S. 41 of the 
Presidency Small Cause Courts Act, the occupant. whom it is proposed to eject, 
is entitled. to have a stay of the. proceedings pending a suit in the High Court 
on his binding himself with sureties to institute a suit for compensauon for 
trespass. The application for stay can*be made at any time during the ope 
rency of proceedings in the Small Cause Court’and the Court has no. discretion to 
refuse a stay. 3 








SC: R. P., No. 309 of 1922, 23rd Noyember, 1922, 
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‘Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act praying the High Court to revise 
the order dated 27th March, 1922 of the Court of Small 
Causes, Madras in Ejectment Suit No. 739 of 1921. 

W.V. Rangaswami Aiyangar for petitioner. 

S. Venkatarama Aiyar for respondent. 

The Court delivered the following 

JUDGMENT :__In this case the learned Judge of the Court 
of Small Causes has held that he has a discretion under S. 47 
of the Presidency Small Cause Courts Act as to whether or not 
to stay a suit in the Small Cause Court pending a suit in the 
High Court when the occupant is prepared to bind himself 
with sureties to institute a suit for compensation for trespass. 
He says that the application is not bona fide, and he bases his 
decision on the acts of the occupant, that he has already delayed 
proceedings in the Small Cause Court under S. 41 and in a 
manner which quite properly,did not commend itself to the 
Judge of.the Small Cause Court : and he also puts his deci- 
sion on another ground, namely, that the application was not 
supported by an affidavit. The case here is also argued on a 
further ground, namely, that, in S. 47, the words “ whenever 
On an application being made under S. 41 ’’ mean at some early 
stage in the proceedings on that application, it is suggested, 
either at the first hearing-or within a reasonable time there- 
after. In my judgment the words of the section leave no dis- 
cretion to the Judge of the Court of Small Causes at all. The 
rule is that when proceedings of a summary nature are taken 
under S. 41, the occupant, whom it is proposed to ejeet, shall 
have a right to say to the Small Cause Court, “ I want to have 
this case tried in the High Court and I am prepared to bind 
myself with two sureties for the probable costs of the suit.” 
In my judgment, the legislature, in its wisdom, in S. 47 gave 
no discretion to any one to refuse such an application when 
made. I can find no ground to say that such an application 
must be supported by an affidavit. My attention has not 
been called to any rule to that effect and the Statute says 
nothing about afhdavits, though I must not be understood to 
say that the learned Judge would not be justified, if he thinks 
that the application was not a genuine oné at all, in adjourning 
the case for some short time for an affidavit. 
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Generally I should think. he would be satisfied on the 
material before him, namely, a statement in writing by the 
Vakil for the first defendant and the first defendant saying 
that they are ready to file a suit in the High Court and to 
give the necessary boiid thotigh there may be cases where he 
would be justified in requiring more ; arid then it would be 
opci to the Small Cause Court Judge to call upon them to put 
in an afhdavit. In my judgment it was not open to him to 
dismiss the application as frivolous on the ground that it was 
hot supported by an afhdavit. í 

As to the point taken as to the proper interpretation of 
the words “ on an application ” in S. 47, that these words mean 
“at some early time during the currency of such proceedings ” 
I can find nothing in the Act to justify such an interpretation. 
It seems that the idea of the Act was that these proceedings 
are not to last long and I think it was intended that at any 
time during the currency of the proceedings these applications 
could be made : and I am confirmed in this view by the sub- 
clause to S. 47 which obviously contemplates such an applica- 
tion being made after an order has been made under S. 43 of 


the Act. 

This revision petition must therefore be allowed with 
costs and the case must go back to the Small Cause Court to 
proceed according to the provisions of S. 47 as explained above. 

A: VeV. Petition allowed. 





PRIVY COUNCIL. 
| PRESENT : LORD PHILLIMORE, SIR JOHN EDGE, SIR LAW- 
RENCE JENKINS AND LORD SALVESEN. 


Mahomed Soleiman ... Appellant*, 
v. 
Kumar Birendra Chandra Singh and others ... Respondents. 


(Consolidated appeals from the Calcutta High Court) 


Bengal Act XE of 1859—Arrears of revenue—Sale of land—Auction- 
pburchaser—Under-tenants-—E jectment — suit— Exceptions to S. 37 of Act XI of 
1859 and S. 12 of Bengal Act VII of 1868-—Material issues—Findings—Duty of 
High Court. f 

A holding in Bengal gvas sold, in auction ander Bengal Act xI of 1859 for 
realisation of arrears of revenue and was purchased by*the appellant. The 
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*P, C, App. No. 14 of 1922, 28th November 1922, 
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respondents were under-tenants of lands in the holding at the time. In a suit 
for ejectment and mesne profits by the appellant, the respondents pleaded that 
there was no arrears of revenue to justify the sale and that they were protected 
by the exceptions to S. 12 of the Bengal Act VII of 1868: 


Held on the evjdence that there was an arrear of revenue to justify the 
Sale : Haji Buksh Elahi v. Duriaw Chandra Kar, L.R. 39 1; Ai 177 distinguished: 

Held also, that the respondents were not protected by the exceptions to S, 12 
of Bengal Act VII of 1868 nor by the exceptions to S. 37 of Act XI of 1859. 


Duty of the High Courts to pronounce their opinion on all important issues 
in cases before them commented upon. 


Tara Kant Banner jee v. Puddo Money Dossee and others 10 M. 1. A. 488 
referred to, 


Decrees of the High Court reversed. 


Consolidated Appeal (No.'14 of 1922) from two decrees 
of the Calcutta High Court, reversing two decrees of the 
Subordinate Judge (second Court); of:the 24 Parganahs. 

The appellant, as the auction purchaser of a holding in 
a public auction for arrears of revenue, instituted the suits for 
ejectment and mesne profits against the respondents who were 
 under-tenants of lands in the holding at the time. The suits 
were resisted on the ground that there was no arrear of re- 
venue for which the lands could be sold and that they were 
protected from eviction by the exceptions to S. 12 of 
Act VII of 1868. 

The trial Judge held that there was an arrear of Govern- 
ment revenue, that the sale was good and that the respondents 
Were not within the exceptions of S. 12 of Bengal Act VII of 
1868 ; he decreed the appellant’s suits. On appeal, the 
High Court relying upon the decision of the Board in Haji 
Buksh Elahi v. Durlav Chandra Kar (1), disagreed with. the 
trial Judge and came to the conclusion that there was no arrear 
of revenue. On this finding, the High Court reversed the 
decrees of the trial Judge and expressed no opinion on the 
issue whether the, respondents came within the exceptions to 
5. 12 of Bengal Act VII of 1868. The present consolidated 
appeal is against the High Court decrees. 


1922, Nov., 9. Sir George Lowndes K. C. and Dube for 
appellant. 


_. De Gruyther, K. C. and Broten for respondent Manmatha 
Nath Mallick. 


. i e 
Wallach for the other respondents. 
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The arguments were mainly on the evidence on record. 

1922. Nov., 28. = 

‘The Judgment of their Lordships was delivered by”. 

Sir John Edge :— These are two consolidated appeals 
from two decrees, dated the 25th May, 1920, of the High 
Court at Calcutta, which reversed two decrees, dated the 31st 
January, 1918, of the Subordinate Judge (Second Court). of 
the 24 Parganahs. The decrees from which these consolidat- 
ed appeals have been brought were respectively made in suits 
numbered 19 and 20 of 1917. In each of these suits the pre- 
sent appellant was the plaintift, and some of the present res- 
pondents were the defendants in one of the suits and others of 
the present respondents were the defendants in the other of 
the suits. The suits were tried together, as were the appeals 
to the High Court. The suits are suits by an auction-purchaser 
under Act XI of 1859 of lands for ejectment of under-tenants 
and.for mesne profits. 

The lands to which the suits relate are situate within the 
Collectorate of the 24 Parganahs, a permanently settled Dis- 
trict of Bengal, to which Act XI of 1859 applies. On the 
i4th April, 1915, the Collector of the District issued notice 
and proclamation under Act XI of 1859 that the holding 
number 20A, which is the land now in question, would be sold 
under Act XI of 1859 for the realization of Rs. 6, 10 annag 
and 5 pies revenue in arrears from the year 1320 B. s. The 
holding was sold by auction on the 17th May, 1915, and was 
purchased by the plaintiff, who subsequently received a sale 
certificate. The Government revenue for an arrear of which 
the holding was sold was the revenue for 1320 8. s. The 
defendants were at the date of the auction-sale under-tenants 
of lands in the holding sold, and the a claims. to be en- 
titled to eject them. | 

The plaint and the written statement of Kumar Biren- 
dra Chandra Singh, a defendant in suit No. 19 of 1917, and 
the plaint and written statement in suit No. 20 of 1917, are 
in the printed record. 

In his plaints the plaintiff alleged ia the Collector of 
the District, on the 17th May, 1915, put the holding No. 20a 
up for sale by auction under the provisions of Act XI of 1859 
for arrears of the Government revenue, and that he (the 
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plaintiff), havirig purchased it at the sale, and having obtained 
the sale certificate, had under S.:37 of Act XI of 1859, acquired 
it free of all encumbrances, and had become entitled to annul 
all the subordinate rights, and to recover khas possession of 
the holding by ejecting the tenants holding any subordinate 
right, and claimed a decree for ejectment and mesne profits. 
The defence, so far as it is now material, was that there was 
no arrear of the Government revenue to recover which the 
Collector was entitled to sell the holding, and that in any case 
the defendants were within the exceptions of S. 12 of Bengal 
Act VII of 1868; that S. 37 of Act XI of 1859 did not 
apply ; and that the plaintiff was not entitled to eject the de- 
fendants. The Subordinate Judge fixed five issues, of which 
issues (2) and (3) are now alone material. Issue (2) was 
as follows: “Is the sale valid and operative, and has the 
plaintiff acquired any title under the same by his purchase ?” 
Issue (3) was : “ Are the under-tenancies of the defendants 
protected under S. 12 of Act VII of 1868, and whether they 
canbe annulled ?” Their Lordships will later have some 
observation to make as to issue (3). 


The Subordinate Judge found that there was an arrear 
of the Government revenue of Rs. 6, 10 annas 5 pies for 
1320 B. 5., which entitled the Collector to sell the estate and 
that the sale was good, and that thè defendants were not within 
the. exceptions of S. 12 of Bengal Act VII of 1868, and he 
gave to plaintiff a decree for possession and mesne profits in 
eacn suit. - - From -these decrees the defendants in each suit 
appealed to the High:Court. In the Memorandum of Ap- 
peal to the High Court, in suit No. 19 of 1917, the 3rd 
ground of appeal was “ That the Court below should have 


held that there were no arrears due for which the sale could be. 


held...’ The 17th ground of appeal was “ That the Court 
below ought to have held that the tenure of this defendant has 
been existing from the time of the permanent settlement, ” 
and the 20th-ground of appeal was “ That at any rate the 
Court below should have held that the tenure of this defen- 
dant is protected under the provisions of S. 12 of Act VII of 
1860 (1868). Inthe Memorandum of Appeal in suit No. 
20 of 1917, the 4th, roth and r4th grounds of appeal were 
the same as the 3rd, 17th and 20th grounds of appeal in suit 
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No. 19 of 1917. The High Court on appeal found that there 
was no arrear of the Government revenue which entitled the 
Collector to sell the estate and by its decrecs dismissed the suits. 
From these decrees of the High Court these consolidated ap- 
peals have been brought. 

The first issue which their Lordships oe e to consider is— 
was there an arrear of the Government revenue for 1320 B. $. 
which entitled the Collector to sell the estate ? That is an 
issue which depends upon the evidence in these suits and not 
upon the decision of the Board on the facts as found by the 
Board in Haji Buksh Elahi v. Durlav Chandra Kar (1), as the 
High Court apparently thought it did. 

© There was no evidence as to when the holding, of which 
the estate sold by the Collector in 1915, formed part was 
granted, but there is evidence that one Syed Abdul Ali, who 
had purchased the holding No. 20-1 in Mauza Paikpara. from 
Srimati Dellorus Banu Begum on the 17th day of Bhadra 
1269 B. S., appointed on the 15th September, 1862, Mokhtars 
to apply on his behalf to the revenue authorities for mutation 
of names in his favour, and that on roth November, 1862, he 
gave to the Deputy Collector the following acknowledgement 
of having received a pottah :_ 


“Holding No. 21—I.—Bounded as on the map and on the pottah, 

“I, Syed Abdul Ali, do hereby acknowledge to have received a pottah for 
(17--54--2) of ground found by survey to be contained in the above Holding 
and assessed at the rent of Company’s Rs. 20--12--4 per annum and I give this 
document as my kabuliyat, consenting to pay the above annual Jumma. Dated 


the roth day of November, 1862. 
.Syed Abdul Ali. 


. “Through the pen of, 
. .“ Bipradas Bose, 
“ Mokhtar, ” 
The pottah was evidence of his title to possession. In 
exchange for the pottah Syed Abdul Ali gave to the Deputy 
Collector on the roth November, 1862, a kanuayat which so 


far as is material was as follows :— 


“Holding No. 20--1.—Boundaries as shown on the nota and map. 

“This deed of kabuliyat is executed by Syed Abdul Ali to the following 
effect. :—- ` 

“That I have got a permanent mourasi pottah in respect of lands measuring 
17 bighas 5 cottahs 4 chattaks and ro gundahs the particulars of which are 
stated above, acknowledging as yearly rentethereof at Company’s Rs. 20--12 annas 
4 pies. I shall pay the rent year by year. Accordiagly on receiving a pottah 


I execute this kabuliyat. Finis The roth November 1862.” 





1. (1912) LL R. 39 I. A. 177, 
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Apparently, Syed Abdul Ali held direct from the Crown 
and not as an under-tenant, but whether his holding was recog- 
nised by the Government as an “ estate "their Lordships do 
not know. Admittedly and obviously the holding of Syed 
Abdul Ali of 1862 was subsequently partitioned and after that 
partition the yearly revenue of the partitioned part which was 
sold by the Collector was Rs. 6, 10 annas, § pies. 

By S. 2 of Act XI of 185g it is enacted that :__ 


“If the whole or a portion of a Kist or instalment of any month of the 
era, according to which the settlement and Kistbundee of any Mahal have been 
regulated, be unpaid on the first of the following month of such era, the sum 
so remaining unpaid shall be considered an arrear of revenue.” 


By S. 3 of that Act it is enacted so far as is material as 
follows :_— 


“-Upon the promulgation of this Act, the Board of Revenue at Culcutta 
shall determine upon what dates all arrears of revenue and all demands which 
by the Regulation and Acts in force are directed to be realized in the same 
Manner as arrears of revenue, shall be paid up in each district under their 
jurisdiction, in default of which payment the estates in arrear in those districts, 


except as hereinafter provided, shall be sold at public auction to the highest 
bidder. ” 


According to the notification of the Board of Revenue, in 
force at the date of the sale here in question, the 28th June, 
1914, was the day when the arrears of revenue which had be- 
come due for 1320 B. s. should be paid. 

The kabuliyat given by Syed Abdul Ali in 1862 does not 
expressly state when the yearly revenue should be paid. The 
learned Subordinate Judge came to the conclusion that the let- 
ting was for the Bengali year, and having regard to Act XI of 
1859 and the notification of the Board of Revenue which was 
applicable at the time of the sale, he found that one year’s 
revenue, Rs. 6, 10 annas and 5 pies, was due on the tst May, 
1914 and was in arrear on the 17th May, 1915, and that the 
sale was consequently a valid sale. 

The learned Judges of the High Court construed Syed 
Abdul Ali’s kabuliyat of 1862 as a letting by which the yearly 
rent should be payable not at the end of the Bengali year but 
on the roth November during the tenancy, and finding that in 
that view of the case there was no revenue in arrear at the date 
of the sale, for which the estates could be sold, they held that 
the sale was invalid and dismissed the suit. 

In their Lordships’ opinion the learned Judges of the 
Fligh Court misconstrued the kabuliyat of 1862 in holding that 

e R—50 


P, C. 
Mahomed 
Soleiman 

Y. 
Kumar 
Birendra 
Chandra 
Singh. 





Sir Tohn 
Edge. 


P. C. 
Mahomed 
Soleiman 
Vs 
Kumar 
Birendra 
Chandra 
Singh. 


Sir John 
Edge. 


394 THE MADRAS LAW JOURNAL REPORTS, (VOL, XLIV. 


by it the letting was a yearly letting from the 10th of Novem- 
ber and not for the Bengali year, and incorrectly found that at 
the date of the sale there was no arrear of revenue for which 
the Collector could sell the estate. The 10th November, 
1862, was merely the date when Syed Abdul Ali signed the 
kabuliyat ; he had in September ,1862, taken over a then exist- 
ing tenancy of the estate. It appears from the accounts in the 
Collector’s office that the tenancy was for the Bengali year. 
Although the accounts relating to this estate which were kept 
in the Collector’s office may not be in some matters easily un- 
derstood by those who are not familiar with the system of keep- 
ing accounts in Collectors’ office in that part in India, it has not 
been proved that they were not correctly kept by the native 
clerk in the ofice who was under the supervision of the Collec- 
tor, who would understand what those accounts showed, and 
their Lordships are entitled to presume, and do presume, under 
S. 114, Illustrations (e) and (f), of the Indian Evidence Act of 
1872; that they were correctly kept, and that there was a 
Government Revenue of Rs. 6, 10 annas and 5 pies in arrear 
for 1320 B. $. to realize which the estate might have been, and 
was, in fact, sold on the 17th May, 1915, by the Collector. 
There remains to be considered the issue as to whether the 
defendants were or were not protected by the exceptions of 
S. 37 of Act XI of 1859, or by the exception of S. 12 of Bengal 
Act VII of 1868. 
The learned Subordinate Judge considered all the evidence 
in any way relating to the tenure of the defendants, and he 
found that none of those under-tenures was shown to have 
existed at the time of the Permanent Settlement, and that none 
of the defendants was within the fourth exception of S. 12 of 
Bengal Act VII of 1868. With those findings their Lordships 
agree., It may, however, possibly be, as the plaintiff's case in 
his plaint apparently was, that this was the case of a sale of an 


“estate under Act XI of 1859 and not of a tenure not being an 


estate under S. 11 of Bengal Act VII of 1868, and consequently 
that the exceptions to be considered were the exceptions of S. 37 
of Act XI of 1859 and not the exceptions of S. 12 of Bengal 
Act VII of 1868.* That questioñ has not been considered by 
either of the Courts below, and on the evidence before their 
Lordships they are unable to decide it. In these consolidated 
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appeals, however, the’ question as to whether the defendants 
were within the exceptions of S. 37 of Act XI of 1859 or were 
within the exceptions of S. 12 of Bengal Act VII of 1868, is not 
substantially material, as it has not been proved that the third 
exception of S. 37 of Act XI of 1859 or the third exception 
of S.12 of Bengal Act VII of 1868 applies tothe 
defendants or to any of them, and the wording of the fourth 
exception of S. 37 of Act XI of 1859 and of the fourth ex- 
ception of S. 12 of Bengal Act VII of 1868 are for present 
purposes practically the same, as it is not suggested that in 
any of these under-tenanies mines have been sunk, and the gar- 
dens of the fourth exception of S. 37 of Act XI of 1859 must 
mean permanent gardens. There was some evidence that 
there were wells on the lands, but they seem to have been 
very shallow and small wells, and not such wells as were 
meant by the fourth exception and it has not been suggested 
that this exception would apply to them. The 
Subordinate Judge did not refer to the evidence of Baiju 
Nunia, who said that on one of these under-tenancies there 
was a two-storied pucca house. Probably the Subordinate 
Judge thought that that witness’s evidence was not worth con- 
sidering. In their Lordships’ opinion it was worthless. No 
one else said that there was a pucca two-storied house on any 
of the holdings, and the witness, when he gave his evidence, 
was about 80 years of age and had been blind for ro years. 
Before concluding this judgment, their Lordships must 
allude to the fact that the learned judges of the High Court, 
before whom the appeal to their Court was heard, did not ex- 
press any opinion as to whether the defendants or any of them 
were protected from ejectment by any of the exceptions of 
S. 37 of Act XI of 1859, or of S. 12, Bengal Act VII of 1868. 
The issue on that subject was before them and they should 
have considered it and found upon it. Their Lordships will 
quote for the information of those learned judges what Lord 
Justice Turner in delivering the judgment of the Board in 


Tara Kant Bannerjee v. Puddo Money Dossee and others (1). 


said as to the duty of High Court judges to pronounce their 
opinions on all important igsues in cases before them. The 


Lord Justice said #— 


SS 
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“The cause has not been decided jn either Court on the principal point— 
whether the lands formed part of the jote tenure or of the Talook. Their 
Lordships are unfortunately unable to decide this appal finally by reason of this 
Lordships are unfortunately unable to decide this appeal finally by reason of this 
defect. The Courts below, in appealable cases, by forbearing from deciding 
on all the issues joined, not infrequently oblige this Committee to recommend that 
a cause be remanded which might otherwise be finally decided on appeal. This 
is certainly a serious evil to the parties litigant, as it may involve the expense 
of a second appeal as well as that of another hearing below. It is much to 
be desired, therefore, that in appealable cases the Courts below, should, as far 
as may be practicable, pronounce their opinjons on all the important points. ” 


Their Lordships will humbly advise His Majesty that 
these consolidated appeals should be allowed with costs, the 
decrees of the High Court should be set aside with costs and 
the decrees of the Subordinate Judge should be restored. 

Solicitors for the appellant : Watkins and Hunter. 

Solicitors for respondents : T. L. Wilson and Co. 


Solicitors for Manmatha Nath Mallick (respondent) : 
Pugh and Co. 


Ke V.L.N. Appeal allowed. 


PRIVY COUNCIL. 


PRESENT : LorD BUCKMASTER, SIR JOHN EDGE, SIR 
LAWRENCE JENKINS AND LORD SALVESEN. 
P. M. Sadasiva Mudaliar and others ... Appellants.” 


Y 


A. R. Hajee Fakeer Mahomed Sait and Sons. . . Respondents. 
(On appeal from the Madras High Court). 


Hindu joint family—Madras Presidency—Business contract—Liability of 
members taking benefit. 


Two members of a Hindu joint family in the Madras Presidency, consisting 
of three adults and a minor, executed. a letter to the respondents firm and 
borrowed money for the purpose of starting and carrying on a brewery business, 
The other adult member acted as unpaid agent of the business at Madras and 
otherwise accepted the benefit of the contract. None of them possessed any 


property other than the joint family property in which the minor is also interest- 
ed. 


Held, that the members of the joint family who were parties to the con- 
tract or accepted it as such, cannot escape their liability to perform it or pay 
damages for the non-performance of it on the ground that they have no pro- 
perty other than the joint family property ® and that it is unnecessary to con- 
sider the position in other Provinces under similar circumstances. 

Decree of the High “Court affirmed. 


e 
ny 


“Privy Council Appeal No. 19 of 1921, 24th November, 1922, 
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Appeal (No. 19 of 1921) from a decree of the Madras 
High Court, varying a decree of the Subordinate Judge of 


the Nilgiris. 

The suit was instituted by the respondents against the 
appellants in the Court of the Subordinate Judge of the Nil- 
giris for recovery of Rs. 50,000 and interest, on the basis of 
a letter of the sth January, 1916. Appellants 1 and 2 raised 
the defence that the letter was not a completed contract as all 
the parties intended to be jointly bound by it did not sign it. 
The third appellant denied liability on the ground that the 
contract was not for the benefit of the family and that it was 
not within the powers of the manager of the joint family to 
make it. 

The Subordinate Judge held that the contract was binding 
on all the appellants but decreed the plaintiffs’ claim to the 
extent of Rs. 20,000 and interest. On appeal the High Court 
agreed with the trial judge as to the liability of the appellants 
and held that the respondents were entitled to the Rs. 50,000 
and interest. They accordingly varied the decree of the trial 
judge. Hence the present appeal. 

(The facts are fully set out in their Lordships’ Judgment). 


1922 Oct., 27, 30. Clauson, K. C. and Dube for the appel- 
lants argued that the letter of the 5th January, 1916 did not 
amount to an agreement binding on the appellants or any of 
them ; that the claim of Rs. 30,000 as bonus was not tenable ; 
that the appellants have no property besides the immoveable 
property of the joint family in which their minor brother is 
equally interested with them ; that the letter being unregister- 
ed, could not affect the immoveable property ; and that the 
liability of the 3rd appellant was not made out. 


De Gruyther K. C. and Brown for the respondents argued 
that there are concurrent findings as regards the 3rd appel- 


Jant’s liability and that the Judgment of the High Court was 
right. 


1922 Nov., 24. The Judgment of their ne was 
delivered by | 


Sir John Edge. This is an appeal from a decree, dated 
the 25th March,*1919, of the High Court at Madras, which 
varied in the plaintiffs’ favour a decree, dated the 11th August, 
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1917, of the Subordinate Judge of the Nilgiris in Civil Suit 
No. 67 of 1916. The suit relates to a contract which was 
made and to be performed in the Presidency of Madras. | 
The defendants, who are the appellants here, are P. M. 
Sadasiva Mudaliar, defendant 1 ; P. M. Gurusamy Mudaliar, 
defendant 2, and P. M. Pasupathy Mudaliar, defendant 3 
‘They and their youngest brother, who is a minor and is not a 
party to this suit. constitute a joint Hindu family. When this 
suit was instituted on the 4th October, 1916, defendant 1 was 
40 years of age, defendant 2 was 35 years of age, and defen- 
dant 3 was 22 years old. They were sons of P. Marudachala 
Mudaliar, who died in 1906. ‘This joint family carried on 
business as owners of lands and house property in the Nilgiri 
District, and in the purchase and sale of hides, and as commis- 
sion agents for the sale of beer brewed at the Rose and Crown 
Brewery, of which brewery the father had been a director. 
In the office of director of that brewery the father on his 


death was succeeded by his son the defendant 1. The joint 


family business was carried on under the names of P. M. Maur- 
dachala Mudaliar and Sons and P. M. Sadasiva Mudaliar and 
Brothers. . In the father’s lifetime he had acted as the mana- 
ger for the joint family with the assistance of his eldest son, 
and since the father’s death the defendant 1, with the assis- 
tance of the defendant 2, managed the. family business. , 

On the 8th April, 1915, the plaintiff firm obtained against. 
persons who constituted the firm of Rangayya Goundan and 
Company, a decree for sale of two breweries, known as the 
Nilgiri Brewery, of Ootacamund, and the Castle Brewery, of 
Aruvanghat, in default of payment of Rs. 1,81,429 odd, inte- 
rest thereon and costs. ‘The plaintif- firm claiming that more 
was due to them in-that suit, appealed’ to the High Court. 
While that appeal was pending these defendants 1 and 2, on 
the 6th December, 1915, agreed (Exhibit H) with Rangayya 
Goundan, one of the judgment debtors of the 8th April, 1915, 
to purchase the two breweries, free from all encumbrances, for 
a sum of Rs. 3,70,000, of which Rs. 1,83,000 were to be 
paid into Court on or before the 3rd January, 1916, in satis- 


faction of the decree of the 8th April, 1915. These defen- 
dants 1 and 2, notehaving the mohey with which to pay the 


Rs.- 3,70,000, applied to the plaintiffs’ firm tor financial assis- 
tance, and on the 31st December, 1915, an agreement (Exht- 
9 
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bit AA) was drawn up as between these three defendants and 
their minor brother through his guardian, who were described 


as the mortgagors (that term to include them and each of 


their heirs) of the one part and the plaintiff firm of the other 
part, whereby the plaintiff firm agreed to advance to the mort- 
gagors four lakhs of rupees at 12 per cent. per annum interest 
on the security of the two breweries, and of other property 
which was property of the joint family. The four lakhs of 
rupees were to include 4 bonus of Rs. 30,000 to the plaintiff 


firm for their assistance. The four lakhs of rupees were to be’ 


paid as follows :_To the mortgagees, the plaintiff firm, 
Rs. 1,83,000 or thereabouts, in satisfaction of their decree of 
the 8th April, 1915 ; to the mortgagors, Rs. 51,000 or there- 
abouts; to Mr. Branson in satisfaction of a decree obtained 
by him against Rangayya Goundan and Company, Rs. 86,000 
or thereabouts ; an undefined amount to be kept in reserve 
pending the decision by the High Court of the appeal by the 
plaintiff firm in the suit against Rangayya Goundan and Com- 
pany, and Rs. 30,000 the bonus. The agreement was signed 
by the defendants 1 and 2, and by the defendant 1 as the guar- 
dian of their minor brother. The defendant 3 was at the 
time absent from his home at Ootacamund ; he was in some 
country district, and did not sign the agreement, nor was he 
consulted about it. 


It was found that the defendants 1 and 2 were not in a 
position to grant a mortgage of the two breweries, owing to 
the illness of Rangayya Goundan and to the widow and son of 
Nanjayya Goundan refusing to join in a conveyance ef the 
breweries until certain claims which they made had been satis- 
fied, and on the sth January, 1916, the defendants 1 and 2 
gave to the plaintiff firm the following letter :— 

| (Exhibit BB.). 
“Po Messrs. A. R. Hajee Fakeer Mahomed Sait and Sons, 


“ Ootacamund. 


“We beg to inform you that we are unable to carry out at once as agreed 
upon the terms of our finance agreement of the 31st December, 1915 (herejnafter 
referred to as the agreement), on account of the delay in obtaining a proper 
conveyance of the Brewery properties from the vendor and all necessary parties. 

“In the event of our not beiag in a position to execute the mortgage for 
Rs. 4,00,000 referred tosin the agreement within two months from this date, we 
agree to take \a transfer of the decree obtained by you against Rangayya Goun- 
dan and others on the 8th day of April, ?#915, in O, $. No. 28 of 1910 on the 
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file of the Sub-Court upon which the sum of Rs. 1,82,145-14-2 is now due and 
also any further decree that may be passed in your favour by the High Court 
on an appeal now pending from the said decree, 


“In consideration of your making an advance of Rs. 50,000 on our pro-note 
on this date (Rs. 20,000 having been paid in cash and Rs. 30,000 being the bonus 
already paid by us to Mahomed Hashim Sait for his services for arranging the 
loan of Rs. 4,00,000 referred to in the agreement), we hereby agree to exe- 
cute in your favour a legal mortgage of our properties set out in the agreement 
to secure the said sum of Rs. 50,000 and interest thereon as provided for in the 
agreement as and from the sth day of January 1916. 


“As to the transfer of the said decree amounting to Rs. 1,82,14.5-14~2 as afore- 
said, we agree to execute a legal mortgage in your favour of our properties 
set out in the agreemnt as well as the said decree to be so transferred to secure 
the said sum of Rs. 1,82,145-14-2 with interest as provided for in the agreement 
as and from the 3rd day of January, 1916. 


“As to any further amount that may be decreed on appeal by the High 


Court, we will execute a legal mortgage in your favour of our properties set 


out in the agreement and any excess amount so decreed and to be transferred 
as aforesaid to secure the excess amount decreed on appeal with interest as pro- 
vided for in the agreement as and from the date of the appellate decree, 


“Should the agreement to purchase the Breweries fall through, the agree- 
ment shall be restricted to the present advance of Rs. 50,000, and the amounts of 
the decree of the Sub-Court of the Nilgiris and of any further decree to be 
passed on appeal by the High Court. 

“Dated this sth day of January, 1916. 

“ (Signed) P. M. Marudachala Mudaliar and Sons. 
P. M. Sadasiva Mudaliar . 
P. M. Gurusamy Mudaliar. 


P. M. Sadasiva Mudaliar, guardian for Rajabahadur 
Mudaliar. 


It will be observed that one of the signatures to the letter 
is in one of the business names of the joint family. The soli- 
citor who acted for the plaintiff firm probably thought that by 
way af precaution the letter had better be also signed by the 
members of the family. The defendant 3 did not sign that 
letter of the sth January, 1916, nor was he consulted about it. 
He was at that time still absent from home. The plaintiff 
firm agreed to the terms of that letter, and gave to the defen- 
dants 1 and 2 Rs. 50,000 by cheque, which was duly paid, and 
received from them the following promissory note : 
| (Exhibit CC). | 


m 


“Ootacamund, sth January,1916. 


“€0n demand we, P. M. Sadasiva Mudaléar and P. M. Gurusamy Mudaliar, 
jointly and severally promise to pay Messrs. gi. A. R. Hajee Fakeer Mahomed 
Sait and Sons or order the sum of Rs. 50,000. with intgrest at 12 per cent: 
per annum for value received this day in cash. 

“ Fifty thousand only. l 


r 
1> 
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© P. M. Sadasiva 


Signed Į v 

One Anna Mudaliar. 
Stamp. “ P, M. Gurusamy 

Mudaliar, 





The defendants 1 and 2 were unable to come to an ar- 
rangement with the widow and son of Nanjayya Goundan, and 
consequently could not grant the mortgage of the two bre- 
weries. The two brewerics were finally sold to the United Bre- 
weries Company. That Company, by payment of the amount 
due under the decree of the 8th April, 1915, discharged that 
decree. 

“The defendants r and 2 in December, 1915, entered into 
yossession of the two breweries under their agreement with 
Rangayya Goundan, of the 6th December, 1915, and carried 
on the business of brewing at the breweries. They obtained 
in the name of P. M. Sadasiva Mudahar and Brothers the 
necessary Government Abkari licence for the official year 1915- 
16. That licence was hung up in a prominent place in the 
brewery ofhce.. The business of brewing was carried on until 
the breweries were sold to the United Breweries Company. 


According to the evidence of defendant 3, he first became 
aware, in February, 1916, that the two breweries were being 
carried on by the defendants 1 and 2 and of the terms on which 
they had acquired an interest in the breweries. That may, in 
their Lordships’ opinion be accepted as a fact. - It appears that 
he had been advised by an uncle of his that two breweries 
should not be treated as business of the joint family, and-that 
on his return to Ootacamund in March, 1926, he informed his 
brothers the defendants 1 and 2, that he objected to the bre- 
weries being joint family business. As a matter of fact, the 
owning and carrying on of breweries was not business which 
had been carried on by the joint family, and was outside the 
scope of the business of the joint family. If that was his 
opinion, as it may be assumed it was at that time, he should 
have avoided taking any part in the management of the bre- 
weries, and in the sale of the beer brewed there. Probably he 
came to the conclusion that the breweries were or would be a 
profitable concern fer him to have an interest'in as a proprietor. 
Whatever his motive may have been, he acted at Ootacamund 
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in the management of the two breweries from June until Octo- 
ber, 1916. In October, 1916, a depot for the sale of the beer 
brewed at these breweries was started at Madras, and the de- 
fendant 3 took charge of that depot, which was carried on in 
one of the trading names of the joint family. Some of the 
cheques which were received at the depot in Madras in pay- 
ment of money due for beer werc endorsed by him in the name 
of P. M. Sadasiva Mudaliar and Brothers, and were paid by 
him into the account of the joint family with their bankers. 
Their Lordships will later express their opinion as to what are 
the inferences to be drawn from the acts of the defendant 3 in 
and after June, 1916, at Ootacamund and in Madras. It 
has not been suggested that he acted in the position of a paid 
manager or paid clerk. . 


This suit was brought on the 4th October, 1916, on the 
basis of the letter of the 5th January, 1916, the offer contained 
in it having been accepted by the plaintiff firm. The plaintiff frm 
claimed in their plaint Rs. 77,303-13-7, which represented the 
Rs. 50,000 which were advanced on the sth January, 1916, and 
interest on that sum; interest on the sum of Rs..1,82,,.145-14-2 
the amount of the decree for sale of the 8th April, 1915 ; 
interest on Rs. 37,336-7-5, the additional amount which was al- 
lowed to them by the Appellate Court in the appeal from the 
decree for sale ; and interest on the total amount of that Apel- 
late Court decree by way of prospective damages ; and the 
plaintiff firm prayed for a decree against the defendants 1 and 2, 
and 3 personally and against their family property in the hands 
of the defendants excepting the share in it of their minor bro- 
ther. The defendants severed in the defences, the defen- 
dants 1 and 2 filed one written statement, and the defendant 3 
filed two written statements. The defences pleaded, so far 
as they are now material, were briefly that the agreements of 
the 31st December, 1915, and of the sth January, 1916, were 
not completed contracts, as they were not executed by all the 
parties intended to be jointly bound by them and could not be 
enforced against any of the defendants. That in view of the 
facts, as will later appear, was an untenable defence. It was 
further pleaded by the defendant 3 that the agreements were 
not for the benefit of the joint family, and were not within the 
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powers of the manager of a joint family to make. The de- 
fendant 3 also specially pleaded that he was not consulted about 
the agreements, and was not bound by them. The defendants 
1 and 2 in their written statement, admitted their liability to 
pay Rs. 20,000 of the Rs. 50,000. 

The learned Subordinate Judge who tried the suit and 
heard the witnesses giving their evidence, observed in his 
judgment :— 


“The facts of the case not being complicated, and covering as they do a 
comparatively short period, the oral evidence in the case js, on the whole, short : 
the questions in issue are in the main questions of construction and questions of 
law. Despite, however, the essential simplicity of the facts, there has been in 
the case an unusual amount of hard swearing on the part of the four parties to 
the suit that have been examined, a most regrettable feature of the case, having 
regard to the fact that the Plaintiffs and the Defendants occupy a very leading 
position in their respectjve communities. ” 


The four parties to the suit who gave evidence were the 
defendants 1, 2 and 3, and the managing member of the plain- 
tiff firm. As regards the defendant 3, the Subordinate Judge 
also said in his judgment :— 


“ As regards Pasupathy Mudaliar, I do not think he is speaking the truth 
when he tries to dissociate himself as much as possible from the brewery busi- 
ness which was actually being carrjed on in the name of the family firm and in 
which he actually took part between June, 1916, and January, 1917, in Ootaca- 
mund and in Madras. He has tried hard to fight shy of even an ocular acgain- 
tance with the contents of the licence in the name of the firm that was hung up 
in the brewery, I cannot agree with him when he pretends that he was an in- 
dependent member of his joint famjly on the same footing as his senior brothers. 
I do not believe him when he says that he told his elder brother in September, 
1915, that lie: would not be bound by their forming a syndicate to buy the 
breweries,” ' - 

and :— i . 

“As already indicated in the summary of facts,ethe grd defendant after 
July, 1916, took an active, though subordinate, part in the brewery business which 
defendants 1 and 2 wanted to acquire for the family. ‘The reasonable inference 
to be drawn is that he ratified those acts of the defendants 1 and 2 under which 
they bound themselves to acquire the breweries, e. g. the agreements H and J 
and those acts under which defendants 1 and 2 obtained authority from the Board 
-of Revenue to carry on the brewing business and to open a depot in Madras. 
But this does not indicate that he ratified those acts of defendants 1 and 2 which 
are referrable to the particular method of acquisition which the defendants 1 and 
2 wished to adopt ; and I may say that there is absolutely no evidence whatsoever 
-which shows that the 3rd defendant ratified Exhjbits AA, BB or CC except to 
the extent of the sum of Rs. 20,000-0-0 which forms a portion of the consideration 

“of the Exhibit CC promissory not® I make this excgption, as in the absence 
of the account books of the family, I must presume that this sum of Rs. 20,000-0-0 
actually received by defendants 1 and 2 has passed jnto the family accounts, 
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and .on the ground that the implied authority given by the 3rd defendant to de- - 
fendants 1 and 2 by way of ratification to acquire the breweries necessarily im- 
plies an authority to borrow the required money under ordinary conditions ; and 
the borrowing of Rs. 20,000 only at 24 per cent for the purpose of making up 
Rs. 3,70,000-0-0, the sale price of the breweries, prima facie amounts to borrowing 
under ordinary conditions. ” 


In conclusion the Subordinate Judge, disallowing all plain- 
tiff company’s claims except as to Rs. 20,000, made the follow- 
ing decree i 


“It is ordeted and decreed that the defendants 1 to 3 do pay to the plain- 
tiffs the sum of Rs. 21,800-0-0 (being principal—Rs. 20,000-0-0 and interest therc- 
on at the rate of 12 per cent. per annum from sth January, 1916, to date of suit, 
4th October, 1916,—Rs. 1,800-0-0) out of the amount sued for, with interest on 
Rs. 20,000-0-0 at the rate of 12 per cent. per annum from sth October, 1916, to 
this date, viz, Rs. 2,040-0-0, and with further interest on the aggregate amount 
of Rs. 23,840-0-0 at the rate of 6 per cent. per annum from this date to the date 
of realization, and that the defendants 1 to 3 do also pay to the plaintiffs the 
sum of Rs. 682-2-0 on account of the proportionate costs of the suit, with jnterest 
thereon at the rate of 6 per cent. per annum from this date to the date of reali- 
zation, subject, however, to the reservation that the 3rd defendant’s liability is 
restricted to his share in the family property only. 





“Tt is further ordered that the defendants 1 to 3 will not get their propor- 
tionate costs on the amount disallowed to the plaintiffs and do bear their own 
costs. ” 


It is not clear why the Subordinate Judge did not decree 
payment of the Rs. 50,000, instead of Rs. 20,000 only. it 
he had been consistent, he would have decreed payment of ‘the 
larger amount. 


From the decree of the Subordinate Judge the plaintiff 
company appealed to the High Court. The leading judgment 
in the High Court was delivered by Abdur Rahim, J. In his 
judgment, he said :— 


“The main questioneargued both in the Lower Court as well as before us 
is whether the agreement, Exhibit BB, was a contract at all, that is to say, 
whether the agreement was to be regarded as complete and binding since the 
gid defendant jn the suit, Pasupathy Mudaliar, did not sign it, It is signed 
by ‘P. M: Marudachalam Mudaliar and Sons’—that is the name of the family 
firm of the Mudaliars—and also by the ist defendant, Sadasiva Mudaliar, the 2nd 
defendant, Gurusamy Mudaliar, and by Sadasiva Mudaliar as guardian for 
Rajabahadurt Mudaliar, minor brother of-the defendants. 1 have no hesitation 
whatever in accepting the evidence of Mr. Walker that the parties expected 
that the third brother, Pasupathy Mudaliar, also would execute ihe agreement. 
The promissofy note, Exhibit CC, is signed only by Sadasiva Mudaliar and Gu- 
fusamy Mudaliar, rst and and defendants. ‘The question with respect to both 
the doctiments is whether they are to be regarded as completed transactions or 
whether jt was the intention of the parties that there was io be no binding con- 
tract until the 3rd defendant, Pasupathy Mudaliar, joined in executing Exhibit 
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BB. The learned Subordinate Judge has held that the agreement was condi- 
tional, that is, it was not to take effect until it was executed by Pasupathy Muda- 
liar, It seems to me, however, that the admijtted and clearly established facts 
of the case point to an opposite conclusion. There can be no doubt whatever, 
as already stated, that both the parties intended that Exhibit BB should be 
binding on the entire family. At the same time, it is equally clear to me that 
the parties intended that, if all could not be bound, at least those who signed 
in their individual capacity would be bound. The Saits had left the 
matter in the hands of their legal adviser, Mr. Walker, and the evidence also 


shows that the Mudaliars were represented by a pleader, Mr. Rama Row, who, 
however, has not been examined in the case. 
sion between different parties 

exact nature of the arrangements. 


There was considerable discus- 
and their lawyers as to what should be the 


The result of the evidence amounts to ‘thjs 
—that since there was difficulty as mentioned in Exhibit BB itself as'to getting 


the necessary parties to join in the conveyance of the breweries to the Mudaliars, 
the expedient that they hjt upon was that the Mudaliars should take a transfer 
of the decree of the Saits. With that decree in their hands they expected that 
there would be no great difficulty in securing the breweries. The Mudaliars 
wanted the breweries for the bencfit of the entire family, which consisted of 


three adults and one mjnor brother, but the lawyers of the parties thought that 
diffculty might arise in binding the entire family, a 


S questions might be raised 
as to whether the transaction was 


a proper one for the benefit of the family, 
Mr. Walker’s evidence makes it clear that under the circumstances, he thought it 


expedient and advisable that the agreement should be signed not only by the 
firm or in the firm’s name, but by the Mudaliars individually. The plaintiffs’ 
object in that was that if it so happened that the transaction did not come with- 
in the scope of the family business which consisted mainly in plantations, the 
members of the family who signed the argeement would be bound by them, 
The 3rd defendant was at the time not in Ootacamund, and that was the 
reason why he did not actually sign Exhibit BB, but he was expected to sign it, 
and the evidence is that the rst defendant, who is the head of the family, being 
the elder brother, undertook to obtain the signature of Pasupathy Mudaliar, 
Mr. Walker positively swears that it was never suggested or understood that 
Exhibit BB would not come into operation unless or until Pasupathy signed it, 


There is not the slightest reason to doubt the bona fides ov accuracy of his state- 


ment. And it clearly could not have been the intention of the partées that 


Exhibit BB was to have no effect whatever until the third brother signed it, 

Their Lordships agree with all that the learned Judge said 
on that subject. As to the liability of defendant 3, he said 
that. 


“It cannot be disputed that at least from June, 1916, he took a very active 
part in the business of the breweries. He was in charge of the depot in Madras 
for some time according to the arrangement with the Excise authorities (theit 
licence) ; he received monies from the family to funds (with which to carry on 
the business), and paid the profits of the business into the family account with 


the bank. He also signed cheques in the name of the family firm of Maru- 
dachala Mudaliar and Sons and Sadasiva Mudaliar and Brothers, and there can- 


not be the least doubt that he regafded the business as much his own as that of 
ihe ist and 2nd defendants. ” 


i l 
Their Lordships are not aware that the defendant 3 ever 
signed any cheque in the name of either of the joint family firms, 
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if that is what.the learned Judge meant in the passage quoted ; 
but he probably meant that the defendant 3 had endorsed some. 
cheques iri the hame of the firm, and with that explanation their 
Lordships agree with the finding quoted. Further on the 
learned Judge found “ the evidence clearly shows that he (the 
defendant 3) treated and adopted the whole transaction as one 
in which he was interested as much as the rst and 2nd defen- 
dants,” and he also found that the defendant 3 
ratified and adopted the transaction of the sth 
January, 1916, by which subsequent conduct, and 
made himself liable by adopting that contract. 
Spencer, J., ina short judgment, agreed with Abdur Rahim, J., 
and said, “ I also agrec in thinking that the 3rd defendant, by 
his subsequent conduct, ratified and acquiesced in the agree- 
ment when he joined with his brothers in managing the brewery 
business in 1916.” The result was the High Court gave the 
plaintiff firm a decree for Rs. 76,159-5-7, which included the 
Rs. §4,359-5-7, which had been decreed by the Subordinate 
Judge, and with some future interest at 6 per cent. 

From that decree of the High Court this appeal has been 
brought. Their Lordships agree with the findings of the High 
Court, which they have quoted from the judgment delivered in 
that Court. There can be no doubt the business of owning 
and carrying on breweries was not a business of the joint family, 
and that the minor brother, when he comes of age, can repu- 
diate the contract of the sth January,.-1916, so far as he and 


his interest in the joint family property are concerned, and that 
his interests in the joint family property cannot be affected by 


this suit. The contract of the sth January, 1916, cannot be 
regarded as a contract of the joint family of which 
the minor brother is a member, but defendant 3 ac- 
cepted that contract as binding on him, and derived 
benefits © under it and consequently accepted it, with 
liability to perform it; the money which was advanced 
under it by the plaintiff firm was money which was required 


for the starting and carrying on of the brewing business. It 


appears to their Lordships that it is a contract which is binding 
on those members of the joint family, the defendants 1, 2 and3, 


who were parties to it or-accepted it as a contract, and that 


they cannot escape their liability to/perform it or to pay dama- 
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ges for the non-performance of it by showing that they have 
no property except that which is property of the joint family 
in which their minor brother is equally interested with them. 
If it were the law that some members of a joint family could 
escape from liability to perform contracts entered into by them 
on the grounds that their contracts were not such as would 
bind the joint family, and that they had no property other 
than that which was the property of the joint family, it would 
be necessary for every person with whom they sought to make 
a contract to assure himself that the business to which the pro- 
posed contract would relate was businesss of the joint family, 
and that no member of the joint family was a minor. Under 
such circumstances, it would be difficult to carry on business with 
persons who happened to be members of a joint family of the 
Province of Madras. . What might be the position im other 
Provinces it is unnecessary to consider. The decree in this 
suit cannot be executed against the minors interest in the joint 
property of the family. 

Their Lordships will advise His Majesty that ee appeal 
should-be dismissed with costs. 


Solicitor for appellants : My. S. L. Polak. 
Solicitor for respondents : Douglas Grant. 
K. Vi L. N. Appeal dismissed. 


-+ 





IN THE Hicu COURT Or JUDICATURE AT MADRAS 
PRESENT :_-Mr. JUSTICE KRISHNAN. 


Venkatasubbaier and others _... Petitioners* (Accused 
| Nos. 1 to 14). 
Penal Code, S. 146—Violence—Meaning—S. 349—Force—M caning—Use of 

force against inanimate objects—Conviction under S. 146 for—Legality. 

Where it was found that the accused had gone and beaten on the door of 
the complainant’s house when the latter fled way to save himself from being 
beaten and shut himself up in a room, /e/d that the/accused used violence which 
was sufficient under S. 146, I. P. C., to make their offence rioting. 

Quaere whether the action of the accused came within the definition 
of “force” in S. 349 I. P. C. The word “violence” in S. 146 is not re- 
stricted- to force used against persons only but extends also to force against inani- 
mate objects. 


Petition under Ss. 435 and 439 of the Code of Criminal Pro- 
cedure, 1898, praying the "High Court to ‘revise the Judgment 


#Cr. R, C. No. 395 of 1922 (Cr. R. P. No. 344 of 1922). 15-12-1922, 
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dated the 27th February, 1922 of the Court of the Sub-Divi- 
sional Magistrate of Erode'in Criminal Appeal Nos. 23 and 25 
of 1922 confirming the conviction and the sentence passed on 
the petitioners by the Court of the Second Class Magistrate 
of Perundurai in C. C. No. 502 of 1921. 

Dr. Swaminathan for the petitioners. 

The Public Prosecutor on behalf of the Crown, 

The Court made the following 

ORDER :_It is argued that the conviction under S. 147, 
Indian Penal Code, was wrong as no force or violence was 
used to any person and that the accused are guilty under S. 142 
only. The definition of force is given in S. 349 of the Indian 
Penal Code. Now these accused are found to have gone and 
beaten on the door when the complainant fled away to save 
himself from being beaten and shut himself up in his room. 
Whatever difficulty there may be in bringing the action of the 
accused within the definition of force it is clear they used vio- 
lence which is sufficient under S. 146 of the Indian Penal Code, 
to make their offence rioting. This view is supported by the 
ruling in Sama Ruddi v. Emperor (1) where it was held that 
the word violence was not restricted to force used against per- 
sons only but extends also to force against inanimate objects. 


The accused were therefore rightly convicted under S. 147 of 
the Indian Penal Code. 


The fines however seem to me to be excessive in the case 
of Pariah accused Nos. 4 to 14. Their fines will be reduced 
to Rupees 10 each ; in default two weeks rigorous imprison- 
ment.» The sentence of the others are confirmed. Excess 
fines if collected wotild be refunded. 

A.S. Y. 


1“ (1912) I. L. R. 40 Cal. 367, 
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“In THE High Court or JupicaTure AT MADRAS 
PRESENT :. MR. Justice WALLACE. ` | 


K. Gopalasami Aiyar =... Petitioner* (and Cr. Peti- 
tioner). 
v. 
O. S. Ramachandra Ayyar, Official 
Receiver, Tanjore _.. Respondent (Petitioner). 


Civil Procedure Code (V of 1908), S. 115—Jurisdiction—Matertal irregula- 
rity in exercise of—Legal Representative—Delay in bringing on record—Appli— 
cation to excuse—Essential point to be considered—Order excusing delay without 
considering whether there was sufficient cause for it—Revision—Interference in. 

Where the Court below made an order excusing a delay of 8 months by 
the Official Receiver, in bringing on record the legal representative of a deceased 
alienee from an insolvent in the matter of a petition by the Offcial Receiver, 
to have that alienation set aside wjthout considering the essential point whether 
the Official Receiver’s ignorance of the death was justified and afforded sufficient 
cause for his belated application, Aeld that the Court below acted with material 
irregularity in the excercise of its jurisdiction and that its order was liable to 
be set aside in revision under S. 115, Civil Procedure Code. 

` This case is to be distinguished from the case in which the Court below 
decides -on the evidence before it, rightly or wrongly, that there was or was 
not. sufficient cause for delay in presentation. 


Petition under S. 115 of Act V of 1908, praying the High 
Court to revise the order of the District Court of East Tanjore 
at Negapatam dated the 14th July, 1922 in I. A. No. 333 of 
1922 (In I. P. No. 2 of 1917 on the file of the District Court 
of Tanjore). 

K. Rajah Aiyar for petitioner. 

B. Somayya for respondent. 

The Court delivered the following 

JUDGMENT :— Petitioner seeks for revision of the order 
of the lower Court excusing the delay af 8 months by’ the 
Official Receiver, Tanjore, in bringing on record the legal re- 
presentative of a deceased alienee from an insolvent in the 
matter of a petition by the Official Receiver to have that alie- 
nation set aside. The District Judge has excused the delay in the 
short ground that the Official Receiver had no means of 
knowing about the death of the alienee, and presumably though 
he does not say so__that he considered that sufficient cause for 
the application being belated. 

The evidence before him was contained only in two afhda- 
vits, one by the seca Receiver that he dfd not know earlier 

R52 ea aoe 6 
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of the death, and one by the legal representative that the Offi- 
cial Receiver did know earlier of it from the insolvent’s power 
of attorney agent. The District Judge had therefore before 
him no evidence whatever that the Official Receiver had no 
means of knowing earlier about the death. If he meant that 
the Official Receiver did not, as a matter of fact, know earlier, 
he has not said so. His order is thus based on no evidence. 
Beyond that he has not considered the essential point whether 
the Official Receiver’s ignorance of the death was justifed and 
afforded suficient cause for his belated application. 

The next question is whether this Court is called on to in- 
terfere under S. 115 of the Code of Civil Procedure. Res- 
pondent relies on the ruling in Thandayuthapant v. Chinna- 
thal (1) holding that the order in that case on a petition to 
excuse delay in presenting an appeal was not open to 
revision. I take it that no question of gross irregularity in 
the exercise of jurisdiction arose in that case, i. e., that the 
trying Court had considered the point of law which it was its 
function to decide and had decided on the evidence before it, 
rightly or wrongly, that there was not sufficient cause for delay 
in presentation. But when the Court has first of all come to 
its conclusion on no evidence and has even then omitted to con- 
sider the one point which the law directs it to decide, viz., 
whether there was sufficient cause for delay in presentation, 
I must hold that it has acted with material irregularity in the 
exercise of its jurisdicton, if the aggrieved party has been 
seriously prejudiced thereby. 

In the present case, the Court’s conclusion was based on 
no evidence, and therefore it failed to consider properly whe- 
ther sufficient cause for delay had been shown. Since, if suff- 
cient cause has not been shown, the Official Receiver’s Petition 
to set aside the alienation in favour of petitioner’s deceased 
father will have to be dismissed, I consider that petitioner has 
been seriously prejudiced by the lower Court’s irregular exer- 
cise of jurisdiction. ° 

I therefore set aside the order of the District Judge and 
direct that the petition be re-heard according to law. Peti- 


tioner will get his costs in this Court. 
Ass. Vi . 7 Order set aside. 


e 
£ 





xy. (1914) 24 I. C, 872. 
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In tHE HIGH Court OF JUDICATURE AT MADRAS 


PRESENT : SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice AND MR. Justice WALLACE. 
The Offcial Assignee of Madras ... Petitioner* (1st Res- 
pondent in O. S. 
No. 61 of 1921 
on the file of the 
High Court App. 
Jurisdiction). 
V. 
Doraiappa Aiyar alias Krishnaswami 
Aiyar and others ... Respondents (Ap- 
pellants in ,, ,, and 
Respondents 2 to 
7 im p»). 
Presidency Towns Insolvency Act—Rules framed thereunder, R. 136—Costs-— 
Scale of in insolvency proceedings. 
In insolvency proceedings, unless an order is made to the contrary, only half 


the attorney’s fees would be allowed as costs, whether or not the costs are made 
payable out of the estate. 


Petition praying that in the circumstances stated in the 
affidavit filed therewith the High Court will be pleased to issue 
an order, directing the taxing officer, of this Court, to tax the 
costs of the petitioner herein, and 1st Respondent in O. S. No. 
61 of 1921 on the file of the High Court, Appellate Jurisdic- 
tion, on the Original Side Scale, and to award costs of this 
application. 

H. D. Cornish instructed by S. G. Sadagopa Mudaliar for 
petitioner. ° 

K. G. Srinivasa Aiyar and N. Swaminatha Aiyar for res- 
pondents. 

The Court made the following 

ORDER :— The Chief Justice :— This is an application by 
the Official Assignee of Madras. What he asks for is an in- 
terpretation of an order of this Court under which an appeal 
was dismissed ‘ with costs’ and the order drawn up is ' costs 
of the respondent.’ It is'clear from what took place and 
from the wording of the order that that order was intended to 
apply to the Official Assiguee only. He gets his costs and 
the other respondents get none. ` 

C. M. P. No. 3507 of 1922. 22nd January, 1923. 
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The second point raised in the case is that one half of the 
ordinary fees on the Original Side has been allowed under 
R. 136 of the Insolvency Rules. It is contended that that 
rule applies only to cases in which fees are payable out of the 
estate, and we are referred to the analogous rule in Bankruptcy 
in England and to authorities decided thereunder. The Eng- 
lish rule in small insolvencies gives three-fifths of the charges 
ordinarily allowed in all proceedings under the Act and those 
rules, and it has been held that that applies directly to proceed- 


ings under the Act, and does not apply to cases in which the pro- 


ceedings are between the Official Receiver and third parties. 
But we have to interpret the Madras Rules, and R. 133 gives 
the Court, which is the Court which heard this case, power to 
direct the costs of any petition, application or matter to be paid 
by any party to the proceedings or to be paid out of any fund 
in or under the control of the Court or in the hands of the 
Official Assignee, and generally to deal with the costs of all 
proceedings in the Court as to it may seem just. That rule 
seems to me to cover all proceedings under the Act and it 
gives the Court power to deal with proper discretion, with 
the costs of any such proceedings : and the succeeding R. 136, 
which states the scale of costs, in my judgment, applies ; and 
the legislature has thought fit to make the costs in an insolvency 
only half the ordinary costs. There again, the whole position 
is safeguarded by sub-cl. (3) of R. 136, which gives the Court 
power under R. 40 of Appendix IV to the High Court Fee 
Rules, to allow in proper cases the full fees instead of half. 
So that, the result is that in insolvency proceedings, unless an 
order is made to the contrary, the rule is half the Attorney’s 
fees. -Whether this would have been a proper case to allow 


. the full fees is a matter which is not open to discussion now. 


Such application should have been made at the hearing of the 
appeal. . 

The costs of the Official Assignee and of the appellant in 
this application shall be paid out*of the estate. | 


Wallace, J._I agree. 
A. V.V. 
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In THE HicH Court oF JuUDICATURE AT MADRAS 


PRESENT : SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice, MR. JUSTICE KRISHNAN AND Mr. Justice WALLACE. 


N. V. E. Nachiappa Chettiar ... Appellant* (Petitioner). 
v. 
N. A. K. Subbier and others ... Respondents (Res- 


pondents 1 to 4). 


Civil Procedure Code, S. 73—Rateable distribution—Conditions to be satis- 
fied—Aitachment before judgment of goods—Goods sold and price paid into 
Court—Money in Court deposit attached by other creditors in suits against 
debtor—Priority. 


In a suit by S. against defendant in the Court of the District Munsif certain 
properties were attached before Judgment and their sale proceeds were deposited 
in Court to the credit of the suit on 11-4-1917. Subsequently N. brought a 
suit against the same defendant in the same Court and attached the money in 
Court deposit to the credit of the prior suit. N. obtained a decree on 19-4-1917 
and on 7-6-1917 he applied in S.s suit for payment out to him of the money in 
Court. While this application was pending S. got a decree on 2-7-1917 and on 
the next day applied for payment out to him. In the meantime one R. had 
brought a suit in the same Court against the same defendant, obtained a decree 
and applied for payment of the money in Court on 29-6-1917. On a question 
arising as to which of the plaintiffs S., N. and R. was entitled to be paid the 
the sum in Court, /eld that under S. 73, C. P. Code, the money in Court was 
liable to be rateably distributed among the three decree-holders S, N. and R, 

Visvanatha Chetti v. Arunachellam Chetti (1910) I. L. R. 44 M. 100: 39 M. 
L. J. 608 relied on. 


Umma Venkatarainam v. Adamji Usman (1919) I. L. R. 42 M. 692 dissented. 
Appeal under S. 15 of the Letter Patent against the Judg- 
ment of the Honourable Mr. Justice Sadasiva Aiyar in L. P. 
Appeal No. 53 of 1919, preferred against the Judgment of 
the Honourable Mr. Justice Bakewell in C. R. P. No. 1309 
of 1917, preferred to the High Court against the order’dated 
31-8-1917 of the Court of the District Munsif of Periyakulam 
in I. A. No. 496 of 1917 in O. S. No. 566 of 1917. 
K. S. Jayarama Atyar for appellant. 
The Court delivered the following 
JUDGMENTS :__The Chief Justice :— Early in 1917 the 
Ist respondent Subbiar brought a suit, O. S. No. 566 of 1917, 
in the Court of the District Munsif of Periyakulam against 
Kumaraswami Mudali. In March, 1917 he attached before 
judgment certain piece-goods, the property of the defendant. 
They were sold and the proceeds deposited to the credit of 
this suit on Aprik 11, 1917. The present appellant Nachi- 
*L, P. Appeal No. 10 of 1921. _ 15th January, 1923. z 
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appa Chettiar brought a suit in the same Court against the 
same defendant, O. S. No. 678 of 1917, and on April 14, 
1917 attached before judgment the money in deposit in Sub- 
bier’s suit. He got a decree on April 19, 1917 and on June 7, 
1917 he applied in Subbier’s suit for payment out to him of 
the money in Court. While this application was pending 
Subbier got a decree on July 2, 1917 and on July 3rd applied 
for payment out to him, or, as it ts called, applied for cheque. 
‘The present 2nd and 3rd respondents, Rangaswami Aiyar and 
Sundara Rao, brought suits in the same Court against the same 
defendant, O. S. Nos. 617|1917 and 785|1917, and obtained 
decrees and applied for payment out to them, one on June 29, 
that is, before Subbier’s application, and the other on July roth, 
that is, after Subbier’s application. Subbier first got an attach- 
ment before judgment and the money was deposited to the cre- 
dit of his suit, but Nachiappa Chettiar and Rangaswami Atyar 
got decrees and applied for payment out of the money to them 
before Subbier got his decree, while Sundara Rao got his decree 
and applied for payment out after Subbier got his decree and 
applied for payment. 


The question for determination is which of these four 
plaintiffs is entitled to be paid. The question depends upon 
the interpretation of 5. 73, C. P. C., which is in the following 
terms: “ Where assets are held by a Court and more persons 
than one have, before the receipt of such assets, made applica- 
tion to the Court for the execution of decrees for the payment 
of money passed against the same judgment-debtor and have 
not obtained satisfaction thereof, the assets, after deducting 
the costs of realisation, shall be rateably distributed among all 
such persons.” The District Munsif held that as none of 
the other three had applied before the receipt of the assets 
into the Court in Subbier’s suit, that they had no right to rate- 
able distribution under S. 73 and refused their application, and 
ordered that Subbier should draw the whole amount, but stated 
that his order did not preclude the rival decree-holders from 
setting up their rights, which would have to be determined in a 
suit. The matter then came up,on Civil Revision Petition 
before Bakewell, J. and he held following Umma Venkatarat- 
nam and Co v. Adimji Usman and Co (1), that Nachiappa 





1. (1919) I. L. R. 42 M. 692. we teat Sapo! Ma 
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Chettiar being the first decree-holder to apply for payment was 
entitled to the money. On the Letters Patent Appeal from 
that order Sadasiva Aiyar, J., held following Visvanathan 
Chetti v. Arunachalam Chetti (2), that S. 73 applied to the 
first three decree-holders and awarded rateable distribution 
amongst them. Coutts Trotter, J., differed and proposed to 
follow Bakewell, J. and held that the petitioner Nachiappa 
Chettiar ought to be given preference. Owing to this diffe- 
rence of opinion the matter now comes before us under S. 15 
of the Letters Patent. In Umma Venkataratnam and Co. v. 
Adamji Usman and Co. (1) and in Bisheshar Das v. Ambika 
Prasad (3) it was decided in similar circumstances that the 
person entitled is the first decree-holder who applied to the 
Court in which the money is deposited, on the same principle 
as is applied in the case of an ordinary judgment-debtor’s pro- 
perty in his own possession, namely, the first in order of time 
has the preference. 

The whole matter was however re-considered in Visvana- 
than Chetti v. Arunachalam Chetti (2) by a Full Bench of this 
Court and the proper interpretation of S. 73 was laid down. 
The Court was unanimous. It was held that “ assets held by 
a Court ” did not include all money lying in Court to the credit 
of the judgment-debtor but only the assets levied in execution 
or paid into Court in satisfaction of the decree under execution, 
and that there is no receipt of assets within the meaning of 
S. 73 until the Court holding the money comes 
to the conclusion that no objection exists, and orders 
the money tobe transferred tothe credit of the 
first attaching creditors suit, the decree in ‘which 
it is engaged in executing. This is the effect of the judgment 
of Wallis, C. J., with which Ayling, J., and Napier, J. agreed. 
Sadasiva Aiyar, J. held that the words “ before receipt of such 
assets ” must be qualified by an implication of the words “ levi- 
ed in the -course of execution and paid into Court in 
satisfaction of any of the decrees under execution, or transfer- 
red for purposes of execution to the credit of one or more of 
the decrees under execution.” Krishnan, J. put it that only 
when the money is transferrtd to the credit of the suit in which 
attachment takes place canehe attaching Court be said to have 


1. (1919) I. L. R. 42 M. 692. 
2. (1921) I. L, R, 44 M. 100. 3. (1915) I. L. R. 37 All. 575. 
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received the assets and hold them within the meaning of S. 73, 
and that the decree-holders who-have attached prior to that 
are entitled to rateable distribution: In view of this decision 


In my judgment Umma Venkataratnam and Co. v. Adamji 


Usman and Co. (1) and Bisheshar v. Ambika Prasad (2) 


cannot here be considered as good law: In this case the money 


in Court has never been levied in execution or transferred to 
the credit of any other suit than Subbier’s and did not become 
available as assets held by the Court under S.°73 until an 
order was made on the application by Subbier for execution 
of his decree. -Under O. 38, R. 11 he, having attached before 
judgment, was excuséd frm applying for re-attachment in exe- 
cution, and there being already other applications to the Court 
for attachment of this money in éxecution of decrees against 
the same judgment-debtor, the amount in Court should have 
been rateably distributed between these applicants. In this 
case the persons entitled to rateable distribution are Subbier, 
Nachiappa Chettiar and Rangaswami yler. The 4th decree- 
holder Sundara Row has not appealed, and it is not necessary 
to consider his claim, and he must be excluded. 


That is enough. to determine. this appeal ; but speaking 
for myself.I desire to say that I am not.at present satisfied 
that the position of a person attaching property before. judg- 
ment as against a. subsequent decree-holder against the same 
defendant does not require further consideration. It has ap- 
parently been accepted as concluded that because the property 
attached, or the proceeds thereof being in Court, is not the pro- 
perty,of the attaching creditor it is available for any subsequent 
decrée-holder against the same defendant. Under S. 60, C. 
P. Code, any property can be attached which belongs to the 
judgment-debtor, or over which, or the profits of which, he has 
a disposing power which he may exercise.for his own benefit. 
Under O. 21,.R. 52, C. P: Code, where the property to be 
attached is in the custody of any Court a request must be made 
to that Court that the property may be held subject to the 
orders of the executing Court, but the Court having: custody 
shall determine all questions of priority and the claim of any 
person having an interest in such property by virtue inter alia 
of any attachment.” There is no “doubt the money in Court 


Wa 
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is available for the decree of another Court subject to the con- 
sent of the former and to its decision as to priorities.. In the 
case-of. money simply lying to the credit-of the judgment-debtor 
no difficulty arises; as by this form of equitable execution it 
can be reached by a,decree-holder:: but there is no doubt that 
the: judgment-debtor ‘has no’ power of disposing of property 
attached before judgment for his own benefit, and I very much 
doubt whether such.property can be said to belong to him with- 
in the meaning of S. 60, C. P. Code, or whether it can be taken 
in execution so long as the custody: Court holds it pending the 
decision.of the suit before it: If the prevalent view referred to 
above is correct, the result is that æ plaintiff, who gets an order 
to attach before judgment because he satisfies the Court that 
there- is a danger of. the property being made away. with, and 
that enough ought to be preserved pénding his suit to satisfy 
any ‘decree he may get, may find that the property he. has pre- 
“o 1. taken away from him pending his.suit by a decree- 
. who is lucky enough to get’a decree more guickly. In- 
wed it would be easy for a defendant, who wishes to take his 
property out'of the reach of the attaching creditor, after attach- 
ment ‘to gct, or even create, a friendly creditor. for an amount 
large enough and allow him to take judgment .and get the 
property ‘attached in execution, while he delayed the ‘suit of 
the original attaching creditor. .” Tt'Seems to me that it is pos- 
sible that the Court with custody of thé property under attach- 
mént before judgment might properly:refuse to allow it to. be 
attached: in execution until’ after the decision of the suit: in 
which it was originally attached. © In Bishéshar Das v. Ambika 
Prasad (1). ©. 38, R. to,-C. P. C., was considered to-be con- 
elusive iri.favour of ‘the decree- holder, but, it-is-possible that 
the’ interpretation of that rule requires further consideration. 
I have. referred to this matter here’as the point was discussed 
before us.“ It may be that the solution is to be found in the 
exercise of discretion of the custody Court. It is however 
unnecessary fo give a decision upon it in this case. 

. This appeal must be dismissed and the case sent back to 
the District Munsif directing him to make rateable distribution 
between the present appellant and the present respondents I 

and’ 2. “The partis will bear their Pop cine costs: oe 
1, (1915) I, L. R. 37- All, 575, 
e R—53 





Nachiappa 
“Chettiar 


c, 
.Subbier, 
Sir Walter 

Schwabe, (..J, 


Nachiappa 
Chettiar 
Ue 


Subbier, 


Krishnan, J. 


‘418 THE MADRAS LAW JOURNAL REPORTS, (VOL. XLIV, 


except of this appeal. None of the respondents appeared in 
this appeal and there will be no order as to their costs. 


Krishnan, J.._L agree with the learried Chief Justice in the 
order proposed by him. As pointed out in his judgment the 
present case is really governed by the recent Full Bench ruling 
Pisvanathan Chetty v.'drunachalam Chetty (1). In that 
case the money attached was lying in Court to the credit of the 
judgment debtor, the custody Court and the attaching Court 
being the same Court. In the present case the attachment 
before judgment was no doubt in the first instance of some 
piece-goods belonging to the judgment-debtor ; but as the 
price was falling in the market and delay might cause loss, the 
goods had been sold by order of Court under O. 39, R. 6, C. 
P. C., and the money obtained had been paid into Court in 
Subbier’s suit in which that attachment had been made. The 
conversion of the piece-goods into money by sale was not how- 
ever a “ realization of assets ” within the meaning of S. 73 C. 
P. C. as the District Munsif held, for the sale was not in exec- 
cution of any decree. The result of the sale proceedings was 
only to substitute the money paid into Court for the goods and 
subject it to the same attachment before judgment as was levied 
on the goods. We have thus here also a case of money in 
Court being attached by the same Court as in: the Full Bench 
case. According to the ruling in the Full Bench case that money 
became assets held by the Court and available for payment out 
in execution only after the District Munsif passed the order for 
payment. Till then it remained in Court as money under at- 
tachment, the attachment before judgment having coe in 

effect an attachment after decree (under O. 38 R. 11 } when 
the decree was passed. Prior to the order of the Munsif the 
other decree-holders before us had obtained decrees and had 
applied for execution and had attached the money in question. 
The case seems therefore to be clearly one to which S. 73 C. P. 
Code, applies. 

It is true that the appelam before us, Nachiappa Chetty, 
had obtained his decree before Subbier and the other creditors 
had obtained theirs and his attachment before judgment of the 
money had thus taken effect as aneattachment in execution be- 
force that of any of the others. But in applying for execution 


1, (1921) I, L. R. 44 Mad, 100; 39 M, L. J. 608, 
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by issue of a cheque to him he applied to the Court in Subbier’s 
suit O. S. No. 566 of-1917. So far as he was concerned, the 
Court acting in that suit was the custody Court, the attaching 
Court being the; Court acting in his own suit No. 678 of 1917. 
The custody Court could not pay out the money to him without 
an order of the attaching Court to that effect as it has to hold 
the money subject to the orders of the attaching Court under 
R. 52, O..21, C.:P.C, If he wanted payment out he 
should have applied in his own suit and obtained an 
order from the Court as attaching Court for pay- 
ment in execution before asking the custody Court to pay 
or he should ‘have applied in his own suit for transferring the 
amount to the credit of his suit and then get that Court to pay 
the money to him. His application to the custody Court for 
payment was not a proper application and was rightly disre- 
garded by the District Munsif.-- In these circumstances it is 
not necessary to decide the question whether, if he had made 
‘a. proper application according to law to have his decree amount 
paid out, the fact that Subbier had a prior attachment before 
‘judgment, on that money would have in any way justified his 
application being refused. I do not propose therefore to dis 
cuss the question raised by the learned Chief Justice in the latter 
part of his judgment regarding the effect of an attachment be- 
fore judgment ; I desire: to .reserve my opinion-on it for the 
present. . In my view Nachiappa Chetty got no right for the 
payment of the whole of his decree amount as claimed before 
usand as was held by Bakewell, J. ; nor did Subbier get such a 
wight as held by the Munsif. An order for rateable distribu- 
tion is, in my view, the proper order to make in the.case. ‘The 
4th decree-holder Sundara Row not. having applied in revision 
ts.not entitled to the benefit of our order ; he must be excluded. 
- + Wallace, J. T agree. 

- Appellant urges strongly that the attachment before judg- 
ment by Subbier in March 1917 of the funds of the common 
‘debtor in the custody of the Court cannot confer on Subbier 
any sort of ‘lien-or charge on-these funds, and could-not be used 
to defeat the right of himself -as-first applicant for execution 
‘to have his decree satisfied én-full, when he applied for cheque 
on 7th June, 1917,%at a time when no other creditor had obtain; 
ed his decree or was. entitled to apply in execution. It is well 
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recognised law that an attachment confers no sort.of lien or 
charge on the attached property and is -not effective to create ` 
any sort.of legal right in the attaching creditor to have the pro- 
perty earmarked for the satisfaction of anydecree he has ob- 
tained or may obtain and it is in no sense to be regarded as the 
inception of execution on behalf of thé attachcr.* Much less 
does it enue to create any such right for the benefit of other cre- 
ditors seeking for decree or for execution. of decrees or for 
rateable’ distribution under S. 73. | And it then can be used for 
one purpose only viz., to defeat and render void any private 
alienation made during its contiiuance see Annamalai Chettiar 
v.Palamalai Pillai (1) and Mina Kumari Bibi v. Bijoy Singh 
Dudhuria (2). There is in the present case no such private 


alienation in question, and hence’ for the purposes of this.case, 


the attachment before judgment by Subbier created or main- 


tained for him no legal right to the fund in the custody of the 


Court. 


So that, on 6th July, 1917, when appellant , applied for 
his cheque, he was in'a strong position, with no legal bar to his 


having his‘ decree satisfied out ‘of this fund, provided his exe- 
cution application was in order and the Court chose to grant it. 
But his application was not in order. It was an application in 
his own suit, the only suit in which he had then’ any locus standi, 
to operate ona ‘fund in another suit: That he could not do 
until he had the fund transferred to the credit of ‘his own suit. 
‘His application did not include any request to the Court tọ 


transfer to the credit of his suit the amount.at credit of 


Subbier’s suit Possibly the omission was intentional, as:such a 
request would Have at once raised -in the custody: Court the 


question of the priority of the first attaching creditor Subbier. 
In'any case the appellant’s application was thus not in form, 
and the Court, either for this reason or some ether, did not 
choose. to act on it then. - Had it then ordered payment one ` 

might infer that it had, as custody court, settled the question of 


priority, and: had itself, as attaching court, transferred the 
money at credit of Subbier’s suit to the credit of appellant's | 


suit. But it refrained, and the money remained where it was, 
held as before, money in the Court as custody Court held sub- 


ject to the. disposal’ of the Court as attaching Court, in suspense 


1, (1919) I. L. R, 41 M. 265 S$. C. 33 M. L. J. 707. ZA 
g. (1916) I L. R. 44 Cal. 662:32 M. L. J. 425. (P. C.) 
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as it were, until the attaching Court had before it a proper exe- Nachiappa 
cution application, i. e,,.an execution application in the suit in i i 
which the first attachment took place, or an execution applica- setts 
tion in another, suit praying for transfer to that suit of the Wallace, J. 
money from the suit in which it was. When,that occurred, it 

was then for the attaching and executing Court to decide to 

work out the attachment and call up the attached money for 

satisfying the various applicants. | There was no such appli- 

cation until Subbier putin his application on 2nd July, 1917 

for cheque. In my opinion the Court ought to have then pro- 

ceeded to execute Subbier’s decree with due regard to the claims 

of persons entitled under S. 73 to rateable distribution. There 

was no reason then for delaying matters further. However 

the Court still refrained from moving, and, so far as one can 

see, the fund remained in the custody court in the same state as 

it-had been from the beginning, until on 31st August, 1917, the 

Court decided to distribute and determined that the whole of 

it should go to Subbier. Only then can it be said that the at- 

taching court called up the fund in the custody court for use in 

execution of the pending unsatisfied decrees, and only then can 

it be said that the assets were received within the meaning of 

5 73: l 

The same conclusion follows also from a strict examina- 

tion of the terms “ assets held” and “ receipt of the assets ” 

in'S..73. -In the ordinary case of assets realised by court sale 

under.a decree, the assets are held when the whole of the sale 

proceeds in execution are paid into) court, and it is only when 

the assets are actually realised, thai} any question of the title 

of any one to rateable distribution will arise, see Krishnaswamt 

Mudaliar v. Official Assignee of Madras (1). But when 

‘the sale proceeds are already in Court prior to the decree it 
“must be that they cannot become assets before (1) the. debtor 
“becomes a judgment-debtor, and (2) excution is taken out 

against them either by a judgment-creditor entitled by decree 

and by his position as the plaintiff in the suit to the credit of 

avhich the money lies, to put in a valid execution application ;° 
or by a judgment-creditor entitled, by an order of Court trans- 
- ferring the fund to the credit of his suit, to put in a valid execu- 
tion application:. It is only then at the tarliest that they can 
pp AA aa AA AA AA 
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become. assets -held and received in execution, but it does not 
follow that it is. then that they do become.so.. “The point.of 
time of the conversion is the point of time at which the Court 
says.” I, as attaching Court, take this property.of the judg- 
ment-debtor lying in this Court as custody Court and make it 
property. available for distribution in satisfaction of decrees 
against him.” : 

In the present case ieie is nothing. to show that the 
Court made this conversion earlier than the date. 31st August, 
1917 on which it directed rateable distribution. ‘Te. might 
have done it, as I have indicated, on 7th June, 1917, when 
appellant, .applied for cheque, or on 29th June, 1917 when 
the decree-holder in 617 of 1917 applied for cheque, or, most 
reasonably of all, on 3rd July, 1917 when Subbier applied 
for cheque, or on 29th July, 1917, when the decree holder in 
785- of 1917 applied. The fact that on none. 
of these dates | did it make any pay order shows 
that . on none of -these dates did it decide 
to effect the necessary conversion. Iam not satisfied 


that the Court exercised its discretion judicially in with-holding 
that conversion beyond 3rd July, 1917 which has had the effect 
of bringing i in a fourth claimant for rateable distribution, who 
seems, so, far as-we have heard, to have had no particular 
claims to stich indulgence. But that matter is not now before 
tis, 1 do not think we can hold that the Court had no power 
80, to delay thé conversion, or that this Court has power to 
alter the date:of receipt of assets. 

In the case like the present then S. 73 leaves a wide dis- 


eretion to ‘the Court, which is both custody Court and attach- 
ing Court, to fix the date of “ receipt of assets” within the 


meaning of S. 73,‘and I am clear that we are not justified in 


holding that the Court exercised its discretion unjudicially 


when it fixes that date so as to enable the creditor who has 


been-the first to attach the property and thus hold it, it may be, 
for all creditors as well-as-himself; to obtain his decree, pro- 
_.vided that creditor shows all due diligence in obtaining it-and 


that the delay i is due to the complexity of the suit or the dilato- 


‘Finess. of the trying Court or some other cause over which. he 
has no control, and it would certainly exercise its discretion 
“wisely | in sO delaying the conversion, if the alternative was to 


permit a later attaching creditor, who obtained his decree 
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earlier merely because his suit was simpler, or becatise the com- 
mon debtor did not choose to contest the claim, from going 
off with the whole fund which had- been secured by the dili- 
gence and foresight“of another créditor.. Tt- might no doubt 
be contended that, if:the debtor’s property had not been attach- 
ed, he might have satisfied the less diligent creditor- out of 
Court, and that such preference is not illegal, but I do not see 
why, when a Court has custody of. the debtor’s property, it 
should be bound to imitate the debtor’s personal Abyss 
while it would in all cases be a matter of idle speculation Whe- 
ther the first holder of a valid-application for execution was 
the one whom the .common debtor, if left to himself, would 
have preferred to pay. On the other hand, it may well be 
argued that the object of O. 38, R. 5 was to put it out of the 
power of the common debtor to give such preferential treat- 
ment and thus to prepare'in advance for some equitable rateable 
distribution. . Such delay in conversion will, no doubt, at 
times have the result that other belated and perhaps indifferent 
and- inactive creditors may also be enabled to come in under 
S. 73, when the assets are received, but even so, as-a rule, I 
think it preferable that that should happen rather than that 
the. mast -diligent creditor should. be wholly deprived of a 
share in the. assets which were secured by his forethought and 
promptitude. 

w This, iei is the logical ail of ine principles laid 
down in 7: isuanathan Chetty v. Arunachalam Chetty (2), as 


applied to a case like the present, and it will deviate from. those. 


laid down in Umma Venkataratnam and Co. v. Adamji Usman 
and Co. (1) in allowing the Court to exercise its discretion in 
favour of a diligent creditor who has attached before judg- 
ment the property of his. debtor in the custody of the Court. 
The insistence in the latter case on the reward of diligence may 
be carried -80 much further forward. The Court will 
then: exercise its: discretion in favour of all diligent creditors, 
diligence being tested either: ¢1) by promptitude in obtaining 
attachment before judgment, followed up by diligence in 
prosecuting - the suit and when decree is obtained, 
in-applying for execution, or (2) by promptitude in obtaining 
4 decree and applying for execution. 


AI < ee — m 
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-: T therefore agree in the- order proposed by the nes 
Chief Justice. l ži 
A. V: V. sen aes Appeal allowed. 
In THE HiGH COURT OF JUDICATURE:, AT MADRAS. 
PRESENT :— MR. JUSTICE OLDFIELD AND MR. JUSTICE 


KRISHNAN. 
B. Raja Rajeswara Sethupathi alias 
Muthu Ramalinga Sethupathi | Wa 
Avergal Petitioner* (Respondent 
Nos. 373 and 374 of 
1919 onthe file of the 
“High Court.: ` 
us 
i 
Arunachalam Chettiar’ R espondent (4 ppellanis fo). 
- Civil ‘Procedure Cole Act V.~ ‘of 1908. Ss, 109 (c), 110 and 0. 45 R; 4— 
Different suits involving substantially same questions: —Separate Judginent yn the 
first Court-Same judgment on appeals-Later judgment on review in one of the 
appeals adopting tò a large extent original judgment in appeal- Leave to appeal 
and for consolidation in the latter case, whether can be granted-Leave granted in 
the’ other case, whether that is ground under S- 109 (¢) for granting leave in the 
latter- case-Grounds for granting leave to appeal under S. 109 (c). 

- Two suits involving substantially the same questions were decided by dis- 
tinct judgments in the first Court. There were two appeals to the High Court 
which were disposed of. originally by one judgment. Afterwards in one of the 
appeals a review petition was filed and ev entually that appeal was reheard on 
review and another judgment Was given which adopted the original 
judgment “in” appeal” to the extent to’ which it still stood, On 
an application, for’ leave to appeal to the Privy Council i in the High Court in the 
latter case and for consolidation for the purpose of pecuniary valuation, held, 
that consolidation could not be ordered under O. 45 R. 4 of the Civil Procedure 
Code, as the judgments “which decided the suits were. different in er first 
Court and on appeal, | - ; 

_ The fact that leave fo appeal was given in the e case does not bring 
the latter case within the terms of-S. 109 (c) of the Code. 

_Makund Sarup: v. Richard Ross 5. 1. C, 583 not followed. : = 

For.leave to appeal to the Privy Council. being granted under S. 109 (c) - of 
Code, some substantial- question of law of general importance must be inyolved | 
in the case, 

Molichand v, Ganga Prasad Singh L L. R. 24. JAI, 174 and Sadagopachariar 
v. Krishnamoorthy: Rao -I. L, R. 30 M, 18; Referred to. T 


C. M» P. No. 1642 of. 1922 
_ Petition. praying that in the circumstances: wata therein. 
the High Court will be pleased. to grant leave to appeal to His 
Majesty in Council against the degree dated 3rd November, ` 
1922 0f the-High Court in Appeal No, 374 of 1919 preferred 
*C, M. P. Nos. 1642 and 1643 of 1922; ` > goth November, 1922, 
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against the decree of the Court of the Subordinate Judge of aa 

Raminad at Madura. In O. S. No. 58 of 1917. Selhupathi 
C. M. P. No. 1643 of 1922.. Ea 
Petition praying that in the circumstances stated therein chalam 


the High Court will be pleased to consolidate the appeals to “Rett: 


His Majesty in Council against the decree of the High Court 
in Appeals Nos. 373 and 374 of 1919 (O. S. No. 57 and 58 of 
1917 on the file of the court of the Subordinate Judge of Ram- 
nad. at Madura) for purposes of pecuniary valuation. 

A. Krishnaswami Iyer for petitioner. 

K. F. Krishnaswami Iyer for respondent. 

N. Swaminatha Aiyar for the respondent in 1643 of ’22. 

The Court made the following 

ORDER :__These:are applications for leave to appeal to 
His Majesty in Council against the decision of this Court in 
Appeal No. 374 of 1919-and for.consolidation of the suit in 
question in that appeal and the suit in question in Appeal No. 
373 of 1919, in respect of which leave to appeal hee already 
been given, the latter application being made under O. 45 R. 4 
C. P. C. . The consolidation is asked for purposes of valua- 
ation ; and it is not disputed that, unless consolidation is al- . 
lowed, the case in Appeal No. 374 of 1919 will not fulfil the 
requirement of S.-110 C.-P. C. in respect of the amount of the 
subject matter of the suit in the Court of first instance or the 
subject matter, in dispute in appeal. 

Under O. 45, R. 4 consolidation is admissible, only when 
the suits in question involve substantially the same questions for 
determination and have been decided by the same judgment. 
We can casily hold that the two suits in question before us do 
involve substantially the same questions for determintion. As 
regards however the second requirement in the Order, the facts 
are that the suits were determined in the Court of first instance 
by two distinct judgments. In this Court the appeals Nos. 373 
and 374 of 1919, were no doubt orginally heard together and 
decided by one judgment. There was however afterwards 
in Appeal No: 374 of 1919 an application for review of that 
judgment and eventually that appeal was reheard on review 
and another judgment was given on the 3rd November, 1921.- 
The judgment of that date no doubt did not*in any way modify 
the portion of the earlier. judgment, in rope of which leave 
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to appeal has been granted and is now asked for. That how- 
ever does not, in our opinion, affect the character of the judg- 
ment of the 3rd November, 1921. As the judgment: is in 
Appeal No. 374 of 1919 and as that judgment.is distinct: from 
the judgment in Appeal No. 373 of 1919, the earlier judgment 
was of course adopted, so far as it still stood, in the later 
judgment in Appeal No. 374 of 1919. But that did not en: 
tail that the later judgment was not the judgment in that. appeal 
and the final adjudication, against which .a further appeal 
would have to be taken. In these circumstances we cannot 
hold that the second requirement of O. 45, R. 4, that the suits 
to be consolidated were decided by the same judgment has 
been met, since the judgments ‘deciding them were, in our 
opinion, certainly different in the Court of ‘first instance and 
were distinct in this Court. There is, therefore, no room fot 
the application of such an authority as Bhagwan Singh v: Bha- 
vani Das Bhagwan Das (1). The petition for consolidation 
failing, it is not possible for us to treat the valuation in Appeal 
No. 374 of 1919 as fulfilling the requirement of S. 1 r0 C. P. C. 

` We are then asked to certify the case as a fit one for 
appeal under S. 109 (c), C. P. C. The decisions as to fitness 
for appeal with reference to that provision are no doubt wide. 
But it seems to be well established that there must be some 
substantial question of law of general interest involved [See 
Moti Chand v. Ganga Prasad Singh. (2) and Sadagopachariar 
NA Krishnamoorihy Rao (3) ]. We cannot see how such a 
question arises in the case before us, since the matter for appeal 
is only the effect on a particular’case of S. 47, C. P. C. as debar- 
ring the plaintiff from proceeding by suit instead of in execu- 
tion of a decree already obtained. . 

It is then suggested that the case is covered by S. 109 (c). 
C. P. C. because leave has already been granted in respect of 
nother. case, Appeal No. 373 of 1919 involving the same 
question as this. The only authority for this very wide con- 
struction of S. 109 (c) is Makuhd Sarup v. Richard Ross Skin- 
fier (4). Weare not.prepared to act on the principle suggest: 
ed without more ‘and better authority. ; 





(1921) I. L. R. 43 All. 223. A 

(1901) I. L. R.°24 All. 174. : 29 1. A. go (P. C.). 
(1906) I. L. R. 30 Mad. 185 : 17 M, L, J. 240, 
(1909) 5 I, Cy 583, 
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In these circumstances the petitions must fail, and must be 


dismissed with costs. eh es 
CAS. o d. Petition dismissed. 


In THE Hicu:Courr or JUDICATURE AT MADRAS, 
PRESENT MR. Justice. SPENCER AND MR. JUSTICE 


VENKATASUBBA RAO. | 
C. L. Kalyanasundaram Aiyar ... Appellant® (Petitioner 
ac - oe Attaching creditor.) 
i ; Uv. 
S. Narasimha Aiyangar and others Respondents (Respon- 
dents Plaintiff assignee 
and defendants Nos. 1 
to 5 and 14.) 
Recetver—Decree in favour oeach without leave of Court—Assign- 
ment by: recetver—Rights of assignee, l 
An act done without the Court’s sanction to proceed against a Receiver 
could subsequently be validated on obtaining leave. 
Ammu Kutti v. Manavikraman I. L. R. 43 M. 793, Jagannal Sanyasiah A ya 
Atchanna Naidu 42 M, L. J. 339 referred to, 
Where however a decree obtained by a receiver was attached without the 


leave of the Court that appointed him and the receiver subsequently transfetred | 


the decree to a third person who took the assignment in good faith and without 
knowledge of the attachment, /eld that the attachment was irregular and did not 
affect the title of the assignee of the dectee. 


Appeal against the order of the cotirt of the Subordinate 
Judge of Coimbatore i in I. A. No. 536 of 1920 in O. S. No. 
113 of 1919. 

S. T. Srinivasa AI for appellant. 

7 Ramachandra Aiyar for respondents: 

The Court delivered the following 

JupcmMent :— The Subordinate Judge shay; was of qpini- 
on that the‘appellant’s attachment of the deeree obtained by the 
Receiver in O. S. No. 113 of 1919 was invalid for want of the 


leave of the court that appointed the Receiver. We accept 


the principle that an act done without: the- Court’s sanction to 
proceed against a Receiver could subséquently be validated as 
has been’ held by this court in Ammu Kutty v. Manavikras 
man (1) and Jagana Sanyasiah v. dtchanna Naidu and by the 
Calcutta High Court in Banku Behari Dey v. Harendra Nath 
Mukerjee: (3) and Sarat Chandra Banerjee v. Apurba Krishna 





Roy (4). i | 
#A, A. O. No. 80 of rg2r. F 21st December, 1922. 
1. (1920) I. L. R. 43 M. 793. 3 (1916) 15 C. W. N. 53. 
2, (1922) 42 M. L. J. 339. + (r911) 15 C. W. N. 925. 
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. But in-this case no step had been taken to validate the 

irregular attachment by the time that the Receiver assigned: 
his interest as decree-holder to the innocent purchaser who is 
Ist respondent in this appeal, and therefore the appellant's 
right as an attaching creditor cannot be allowed to prevail. over 
the rights of a bona fide transferee for consideration: of the 
decree-holder’s interest. An attempt has been made to show 
that the Receiver had no power to assign the decree under the 
powers vested tn him, but this contention cannot be maintained 
in view of the wide authority given by the vesting order of 
18-4-1908, which expressly refers to the “ full powers ” of 
O. 40, R. 1. 

The Appeal fails and is dismissed with costs. 

A. V. V. Appeal dismissed. 





ÎN THE High Court OF JUDICATURE AT MADRAS. 


PRESENT :—MR. JUSTICE OLDFIELD AND MR. Justice 
RAMESAM. 


Kottithoti Mamed Haji and others ... 4 ppellants* (Pri. 


soners I to 6). 
Malabar Martial Law Ordinance (1 of 1922), S. 4 (2) (b)—Special Magis- 


trates—aA ppotntment of retired Deputy Collector—Legality of—Criminal Proce- 
dure Code, Ss. 12 and 40—General Clauses Act, 8.3 (3i): 

The only persons who under S. 4 (2) (b) of Ordinance I of 1922 can 
legally be appointed Special Magistrates are Magistrates who at the time of 
their appointment are acting as such and who have exercised the powers of a 
first class magistrate for not less than two years. The appointment of a 
Deputy Collector who had exercised first class magisterial powers for over two 
years but who had retired from public service before his appointment as Special 


« . a . ry a . . b « . . 
Magistrate, is invalid since his retirement had ipso facto determined his magis- 
a . @ j 
terial powers, 


The definition of “ Magistrate” in S. 3 (31)-of the General Clauses Act 
is not exhaustive and is inapplicable to the interpretation of an Ordinance. 


_ Appeal against the order of the Court of the Special 

Magistrate of Manjeri in Special Case No. 6 of 1922, 

B. Pocker for the appellants. 

The Public Prosecutor. on behalf of the Crown, 

The Court delivered the following ) 

JUDGMENT: :— We have to-deal first with an objection to 
the competence of the Special Magistrate, by whom the appel- 
lants 1 to 6 accused; have been convicted. ‘The only persons, 


#Cr. App. 1070 of 1922. 22nd Dec, 1922, 
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‘who under. Ordinance 1,0f 1922, S.4.(2) (&).can legally be 
appointed Special Magistrates, are ‘magistrates who have 
exercised the powers, of a first class Magistrate for not less 
than two years. .,.. M. R. Ry Dewan Bahadur C. Gopalan 
Nayar the. Special Magistrate here in question, was, as the 
order. appointing- him, dated 1- -7-1922, shows, on that date a 
retired Deputy Collector. It is not disputed by Mr. Pocker 
for the accused, that he had before and up to his retirement 
exercised first class powers for not less than two years. The 
objection to his appointment is that he was not on I- -7-1922 a 
; Magistrate, because his retirement had aceon his magis- 
terial powers. 
The learned Public Prosecutor hardly disputes that only 
a person, who is already a magistrate, is eligible for appoint- 
ment as Special Magistrate ; and that is clearly entailed by 
the wording of the section. He contends that, as M. R. Ry 
C. Gopalan Nayar was a Magistrate on the date of his retire- 
ment and was never deprived of his niagisterial powers, he 
continued to be one, those powers being merely in abeyance in 
the absence of any local jurisdiction, wherein they could be 
exercised, and that he was one for the purpose of the section. 
` Fhe-definition of “ magistrate ” in the General Clauses 
Act (X-of 1897), S. 3 (31) is applicable to the interpretation 
only of Acts and Regulations, not of an Ordinance, and is 


statedly not exhaustive, and there is no definition in the Crimi- 


‘nal Procedure Code. The only references in that Code to the 

- termination of the powers of a person, who has been made a 
Magistrate, are in S. 26 to the removal of such persons from 
office and ‘in S. 41 to the withdrawal of the powers conferred 
on him by the Local Goverment or the District Magistrate 
and it is not alleged that any such action has been taken in the 
case of M. R. Ry C. Gopalan Nayar. But under S. 12, 
Subordinate Magistrates can be appointed only as Magistrates 
in a district, their powers, if they are in Government service, 
being. continued under S. 40 in case of transfer to a different 
local area. 

This is inconsistent with the view, for which the learned 
Public Prosecutor contends,since it follows from i it that magis- 
terial powers are fecognised by the Code as subsisting only so 
long as the district or local area, in which they can be exercised, 
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although -not necessarily: that for which they: were originally’ 


conferred, tan be ascertained: Thé”suggestion that, where 
no such distriet or area is ascertainable, the’ powers are in 
abeyance is not, so far as we have been shown; supported 
affirmatively by any provision of the ‘Code and it can hardly 
claim-even negative support from the absence of any provision 
for the lapse of powers, where except in the events to be refer- 
red to no necessity for’ such provision will ordinarily arise. As 
regards one of such events, the temporary absence of a Magis- 
trate on leave, authority is available. For. in In the matter 
of -Purasoram Borooah (1) the learned Judge who dealt with 
the point, referred to the possibility that “ what really vacated 
an office- was not the going on leave, but the appointment of 
another person to it, ” although he held on ‘other grounds that 
the section of the Code then in force, ‘corresponding with the 
present $. 40, was not applicable to the case under decision ; 
and in Harku v. Sitram Kaliyan (2) it was held explicitly that 
a Magistrate’s absence on leave made no difference to his 
right-under S. 40 to exercise the powers conferred-on him in 
the local: areas, to which on his return from various periods 
of leave he was transferred. The latter decisiori was reached 
with reference to the fact, also referred to in the former, that 
an oficer on leave under the Civil Service Regulations retains 
a lien either on his appointment or on one of ‘similar character ; 
and the conclusion suggested in the one case and feached in the 
other is by this construction reconcilable with the principle, ° 
which Ss. 12 and 41 entail, that magisterial powers continue, so 
long. #s connection with a district or local area can be regarded 
as maintained. Another class of cases, more similar to that 
under our consideration, consists in those; in which the officer: 
is appointed permanently to other duties in the Secretariat or. 
elsewhere, dissociated from magisterial work, and retains no 
surt of connection with a district or local area, in which he can 
exercise powers. Authority regarding the necessity for again 
conferring powers on him on his return to a district is wanting. 
But we have ascertained that in each of these classes of cases 
the practice of Government is.in agcordance with the principle 
just referred to. That is to say : powers are not conferred 
again, where an offiéer has left a district on Jeave and returns 








gz (1876) L L R. 2 Cal 117. 2, (1909) 11 Bom, L. R. 536, 
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to the same district or another, whilst they are, if his absence 
‘on other ‘duty has entitled his dissociation from the work of 
a magistrate and he returns to it, his appointment to that duty 
involving an implicit withdrawal of his powers. Such an im- 


plicit withdrawel is contemplated i in Harku v Sitram Kaliyan (2) 


in the reference to the contingency that the magistrate therc in 
question had by absence without leave or after the end of leave 
lost his appointment. And such a withdrawal must follow 
from the resignation of an appointment or its termination, such 
as occurred in the case of M. R. Ry C. Gopalan Nayar, i in 
as much as his connection with any district or local area, in res- 
pect of which his powers.could with reference .to S. 12 be re- 
garded as. subsisting then came to an end. The conclusion must 
be that M.-R. Ry. C.-Gopalan Nayar had ceased to be a magis- 
trate and was not one, when he was appointed a Special Magis- 
trate under the Ordinance. His appointment was therefore 
invalid.. _— = 
The result is that the appellants have not been tried by a 
legally constituted Court, that their convictions: must be set 
aside 'and that they must be retried by the Special Magistrate 
of Malapuram. l ; 
YAA. V: V.. C onviction set aside and retrial ordered. 





In THE HIGH COURT or JUDICATURE “AT MADRAS. 
aa PRESENT ; SIR WALTER SALIS 'SCHWABE, K. Cy Chief 


Justice AND Mk. Justice WALLACE. 

Kishtappa Chetty se: A ppellant* (Defenitant). 
We 

Faki aN vi RE a (Plaintif). 

Limitation Act, S, 10 and Arts, 49 and 145—A pplicability of—Express trust-— 
Suit for- recovery of property or its value by E imitation. 

The phrase “trust for a specific purpose” in S. 10 of the Limitation Act 
is merely a more expanded mode of: expressing the same idea’ as that. conveyed by 
the expression -' ‘express trust ” in English Law and is used in the section in 
contradistinetion ` ‘to trusts arising by eure of law, trusts resulting and 
trusts. constructive: ams : 

- Bhimabai v: Laxmani 1. L. R. 32 Bom. 394 relied on. 

Where certain jewels were in the possession of the defendant and he agreed 
under ‘a’ written instrument that the plaintiff should enjoy the jewels for her life 
and: hat after her death they ‘should be djvided among the defendant and other 
_. #C. C. C, Appeal®No. 17 of 1922, rith ‘January, 1923. ` 

2, (1909) 11 Bom. L. R. 536. o << 





—_ 








Kattithoti 
Mahmed 
Haji. 
In rey. 


Kishtappa 
Chetty 
v, 
Lakshmi 
Ammal 


Kishtappa 
Chetty 
Ue. 
Lashmi 
Ammal, 


Sir Walter 
Schwabe, 


Č, J. 


432 THE MADRAS LAW JOURNAL REPORTS, [VOL. XLIV. 


parties to the instrument, keld that defendant was an express trustee of the 
jewels for the plaintiff and that a suit by her for the jewels or their value 
fell within S. ro of the Limitation Act. 


Observations of the Chief Justice on the scope of Art. 145 of the Limitation 
Act, l ji 


. Appeal against the decree of the Court of the City Civil 
Judge, Madras dated gth March, 1922 in O. S. No. 132 of 
1921, 

M. A. Thirtinarayanachariar for appellant. 
C. V. dnanthakrishna Aiyar for respondent. 


The Court delivered the following 

JUDGMENTS :— The Chief Justice :_-This is ‘an appeal 
from the City Civil Court in a suit in which the plaintiff sought 
to recover certain jewels or their value, and an order was made 
for their return or for their value,- Rs. 1000. 


The facts of the case are that the jewels in question being 
in the possession of the plaintiff were handed by her to the 
defendant on terms that he might pledge them for a short time 
for his own benefit and should then redeem them and return 
them to the plaintiff. While the jewellery was still in his 
possession or in the possession of the pledgee with whom he 
had pledged them, the plaintiff and the defendant and other 
members of the same family, the plaintiff being the widow of a 
brother of the defendant, entered into an agreement, Ex. A. 
By that agreement the jewels in question were settled on the. 
terms of Ex. A which was to the effect that they should be en- 
joyed by the plaintiff during her life without power of alienation 
and upon her death they should be divided between the ‘defen- 
dant and other parties.to the agreement. Within a short 
time of the making of that agreement the jewellery, if it was 
not already in the hands of the defendant, came into his hands, 
for he was under a duty to redeem it and there is no evidence ` 
that he did not do so. At the time that Ex. A was executed 
there was an express promise by the defendant that he would 
within ten days obtain the jewels and deal with them in accord- 
ance with Ex. A. In 1916 the plaintiff demanded from the 
defendant the return of the jewels and he refused. She sub- 
sequently took criminal proceedings against him but was refer- 
red by the Criminal*Court to the Civil Court, and in 1921 she 
brought this suit. She alleged: that she had discovered in 
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1917 that the defendant had sold the jewels in 1912. The 
defendant denied that he did sell the jewels in 1912 or at any 
time and there has been no finding of fact as to whether he 
has or has not sold them. 


The learned Judge has held that the suit is-not barred by 
limitation because S. 10 of the Limitation Act applies and that 
the defendant is a trustee for the plaintiff. It is contended 
before us that S. 10 has no application and that the case is 
governed by Art. 49 and is, therefore, barred because the suit 
was not brought in three years after the demand and refusal 
referred to above. S. 10 applies only to “ suits against per- 
sons in whom property has become vested in trust for any speci- 
fic purpose.” It has been held in Bhurabhai v. Luxmani (1) 
that the phrase “trust for a specific purpose ” in this section 
is merely a more expanded mode of expressing the same idea 
as that conveyed by the expression “ express trust ” in English 
Law: and itis used in this section in contra-distinction to 
“trusts arising by implication of law, trusts result- 
ing and trusts > constructive. ”’ In my judgment, 
that is a correct statement of the law and I think it is right to 
say that, wherever you have an express trust, the trustee comes 
under S. 10 and no period of limitation avails him. What 
amounts to an express as opposed to a constructive trust was 
fully discussed in Soar v. Ashwell (2). That was a case in 
which a solicitor for some trustees received some of the trust 
monies on the terms that he was to invest them for the trust : 
It was held that he, by those terms, became an express trustee 
of those monies. In my judgment, in this case the true-posi- 
tion after the execution of Ex. A. was thats when the jewellery 
came into the hands of the defendant, a party to that agree- 
ment, he, by his agreement, had undertaken to hold it and 
apply it in accordance with the terms of Ex. A and was thereby 
constituted an express trustee in whom the property was vested 
for that purpose. J do not think that the word 
-““vested”’ in S. 10 means anything more than properly having 
control of the property. The jewellery was accordingly held 
by him from that time forwerd on terms that he should hand 
‘it over to the plaintiff, if alive, or, if dead, should hand it over 


to himself and others entitled to it in reversion. I, there- 


-%. (1908) I. L. R. 32 Bom. 394. 2. (1893) II Q. B. 390. 
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fore, agree with the decision of the learned Judge of the City 


Civil Court. I agree with the decision of the majority in 


Administrator General of Bengal v. Kristo Kamini Dasee (3), 
which supports this view. 


I wish, however, to deal also with the other point, namely, 
whether, assuming that there is no trust, the case is governed 
by Art. 145 or by some other and what Article of the Schedule 
to the Limitation Act. For this purpose one has to consider 
the terms on which the defendant originally got the jewellery 
into his possession. The terms were that he might use the 
jewellery for his own benefit by pledging it and, if not so re- 
quired, if and when redeemed he should hand it over to the 
plaintiff. Art. 145 refers to suits against depositaries or paw- 
nees to recover moveable property deposited or pawned ; the 
period of limitation is 30 years from the date of the deposit 
or pawn. [t ts argued that the word “ deposit ” there must 
be confined to the strict meaning of “ depositum ” in Roman 
Law and there is some authority in support of that view. There 
is a judgment to that effect of Sadasiva Aiyar J. in Narayana- 
swami Thevar v. diyasamy Iyengar (4), where it was unneces- 
sary for the decision, and of the Bench in Gopalasami Ayyar v. 
Subramania Sastri (5), where, as the Court was holding that 
the time had not expired, it was also unnecessary for the deci- 
sion. There is also the dissenting judgment of Hill J. in 
Administrator General of Bengal v. Kristo Kamini Dassee (3). 
Looked at from the point of view of Roman Law, I do not 
think that the handing over of the property in this case by the 
plaintif to the defendant was a depositum. I think it is more 
in the nature of commodatium. There are six kinds of bail- 
ment refered to in Roman Law and set out in detail in the 
famous judgment of Holt C. J. in Coggs v. Bernard (6). 
But the Indian Limitation Act was meant to provide a simple 
guide to cover every possible case that might come before 
courts in India. It is obvious that the intention was to merely 
have to look up the particular suit and you would find the an- 
swer in the First Schedule. The results, it is true are not 
very happy, but I cannot believe that it was the intention of the 


——s mamam Aa 
3. (1904) L L. R 31 C. 19.: 4. (1912) 24 M. L. J. 184. 
5. (1911) I L. R. 35 M. 636. 6, (1703) I Smiths Leading Cases 173, 191. 
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framers of that Statute that the various District Munsifts 
throughout India or other Subordinate Judges who have to 
administer the law should have to study either Coggs v. Ber- 
nard or the Roman Law in order to ascertain what was the 
true meaning of Art. 145. I think they meant to use simple 
and plain language and they used the word depositary ; and, 
in using that word, they meant simply to say that, where. one 
man’s property was handed by that man to another, he became 
a depositary of it, unless, of course, there was something in the 
terms of the handing over which would prevent his being treat- 
ed as a person with whom it was déposited at all. Itis almost 
impossible that, when they were making a period of 30 years 
applicable to cases of goods handed over either for safe custody 
or in pledge, they should have intentionally made a shorter 
period for cases of goods handed over for the advantage of 
the person to whom they were handed. It would be most 
illogical to allow a shorter period inthe case where the 
“ depositee ”, if I may use the word, gets the advantage than 
is allowed in the case where the depositee is merely doing some- 
thing forthe advantage of the depositor, and itis to be 
observed that cases not coming under Art. 145 come nowhere, 
unless indeed they can be brought within the words of Art. 49. 
Art. 49, if intended to cover cases like the present, is most curi- 
‘ously worded, for it is for suits for other specific moveable pro- 
perty than property lost or acquired by theft or dishonest mis- 
appropriation or conversion or for compensation for wrongfully 
taking or wrongfully detaining the same ; and the period of 
limitation is 3 years from the time when the property is wrong- 
fully taken or injured or when the detainee’s possession be- 
comes unlawful. It seems to me that an entirely different 
class of suits is being dealt with--not suits for recovery of pro- 
perty deposited with another but suits in respect of property 
wrongfully taken or wrongfully detained. It is to be observed 
that, if this is not so, there would be two different pertods al- 
lowed in respect of goods deposited strictly so called ; for, 


where goods are deposited for safe custody only and a de- 


mand is made for their return and refused, those goods become 
wrongfully detained and there would be a period of 30 years 
under Art. 145 and a period of 3 years under Art. 49 ; and it 
is not probable that the legislature intended to arrive at that 
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result. I think that that is an argument in favour of the view 
that Art. 49 is not dealing with articles deposited in any sense. 
and it would follow that it is an argument in favour of holding 
that Art. 145 covers more than the depositum of Roman Law. 
In my judgment, if this case were not covered by S. 10, it 
would be covered by Art. 145, and if it is not covered by Art. 
145, it is not provided for at all and would, therefore, be 
covered by Art. 120, and the suit is in time. 


For these reasons, in my judgment, this appeal must be 
dismissed with costs. 


Wallace, J. I agree that S. 10 of the Indian Limitation 
Act applies and it is sufficient to dispose of this case. 


This is in effect a suit by a widow for property in which 
she has a life-interest under a deed of maintenance executed 
by all the members of the joint family property withheld from 
her by the manager of the joint family. Whatever were the 
terms by which the defendant originally came into possession of 
the jewels, he, whenever he subscribed to Ex. A which declared 
that the jewels were to be the property of the plaintiff for her 
life-time and then promised, as was found in the judgment in 
the previous case, O. S. No. 427 of 1919 on the file of the 
lower Court, to return them to her within ten days evidently 
then either having them himself in his possession or being able 
to obtain them within that period, constituted himself, so long 
as he held them and did not return them to her, a trustee of 
them on her behalf. And having regard to his definite pro- 
mise,to return them, he held them in trust for a specific pur- 
pose ; while from his promise and the terms of Ex. ‘A it seems. 
to me clear that the jewels were considered then to be in 
the possession of the 1st defendant and, therefore, vested in 
him. I see no difference in his position from that of a managing 
member of a joint family, who is withholding from a widow in | 
the family entitled to maintenance property which that widow 
on the arrangement of the joint family itself is entitled to have. 
in her own possession and which the manager is 
bound at her request to hand over to her for her 
life-time. That would. clearly be a case in which 
the property has become vested in ghe manager for 
a specific ‘purpose, as soon as he continued to hold it after 
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the family arrangement came into force, and where the mana- 
ger would be in the fiduciary relationship from that time and 
would be bound to hold the property for her as directed by 
her. In this view, the defendant is at the very least a trustee 
de son tort, if that expression may be used, and is certainly an 
express trustee in English Law as laid ‘down in Soar v. Ash- 
well (1). It seems to me further clear, as indicated above, 
that the property was, on the date of Ex. A, vested in the. 
defendant for a specific purpose. 


I, therefore, agree that S. 10 applies in terms and that the 
appeal must be dismissed with costs. 


A. V. V. Appeal dismissed. 


‘IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :— MR. JUSTICE VENKATASUBBA RAO. 


R. Varadachariar Petitioner* (Respondent). 
v. 
C. R. Kalyanasundaram Aiyar Respondent (Petitioner). 


Legal Practitioners Act, S. 36—Enguiry under—Procedure—Reviston—Inter- 
ference by High Court. 

S. 36 of the Legal Practitioners Act creates a special jurisdiction but does 
not define the mode in which that jurisdiction is to be exercised. It is enough, 
therefore, if the Court makjng an enquiry under the section adopts a procedure 
which does substantial justice to the parties before it. Haricharan Sirdar v. 
District Judge of Dacca 11 C. L. J. 513 followed. 

Neither the provisions of O. 7, R. 11 of the C. P. Code nor those of S. 112 


of the Criminal Procedure Code apply to proceedings under S. 36 of the Legal 
Practitioners Act. . 


Where the lower Court declares a person to be tout without any legal 
evidence whatever, the High Court has power to set aside the order in revision. 
Sundara Upadhyaya v. President of the Mukhigar’s Association, Chapra 


(1911) 15 C. W. N. 1000 ; In re Somayajulu Ramamurthi (1912) M. W. N. 959; 
In re Jonalagadda Sambaya 28 I. C. 918 referred to. 


Petition under S. 115 of Act V of 1908 and S. 107 of 
the Government of India Act, praying the High Court to revise 
the order dated 4th March, 1922, of the District Court of 
Coimbatore in O. P. No. 26,0f 1922. 

The Advocate General (C. P. Ramaswami Aiyar) and 
K. Bhashyam Aiyangar for petitioner, 


T. R. Ramachandra Aiyar and T. M. Krishnaswami A iyar 


for respondent. . 








*C. R P. No. 238 of 1922. 8th September, 1922. 


1. (1893) II Q. B. 390. 
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The Court passed the following 

ORDER :__I have heard very full arguments and I proceed 
to deliver judgment at once. 

This revision Petition arises out of and is connected with 
an application made to the District Court of Coimbatore by 
the respondent, a High Court Vakil, to take action under S. 36 
of the Legal Practitioners’ Act, XVIII of 1879, against the 
petitioner who was alleged to be a tout. 


The petitioner complained that the petition filed by the 
respondent was defective, that it did not contain necessary par- 
ticulars and that, even if all the allegations made in it against 
him were true, he would not be a “ tout ” as the word is defined 
in the Act, and he applied to the District Court that the peti- 
tion might be rejected on the ground that the allegations in the 
petition could not constitute the basis of an enquiry. The Dis- 
trict Munsif dismissed the application and it has been argued 
before me that the District Judge had no jurisdiction to proceed 
with the enquiry and that he at any rate acted with material ir- 
regularity in refusing to order particulars. I have been asked 
to quash the proceedings. 


The learned Advocate-General on behalf of the petitioner 
argued very forcibly that it was apparent from the petition 
filed by the respondent that the latter had very indefinite con- 
ceptions regarding a tout, that, while making irrelevant imputa- 


:tions, he did not even suggest that the petitioner was guilty of 


any acts which would be improper under the Act, that the res- 
pondent’s object appeared to be to make allegations with a view 
to create prejudice and that he carefully avoided giving any 
particulars or making any definite and clear charges. With 
this criticism of the petition, I entirely agree. It was argued 
on the analogy of O. VII, R. 11, Code of Civil Procedure, that 
the petition should have been rejected. This argument would 
no doubt be sound if the proceedings were between two parties 
as in the case-of a civil suit. Under S. 36 of the Legal Practi- 
tioners’ Act, 1879 it is not necessary that there should be peti- — 
tion atall. It does not contemplatg the case of a private party 
making definite allegations against an alleged tout. I must 
therefore regard thé petition filed 1 in this case as a superfluity. 
The District Judge is authorised to frame and publish lists of 
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persons proved to his satisfaction habitually to act as touts. 
No procedure is laid down and the section merely provides that 
no person shall be includéd in any such list until he has had 
an opportunity of showing cause against such inclusion. Ít 
is important to bear in mind that evidence on which the District 
Judge may act under the section, may be “ evidence of general 
repute.” It seems to me that the Court acting under. S. 36 
would sufficiently comply with its provisions if it called upon 
the alleged tout to show cause why his name should not be 
included in the list provided an opportunity was given to him to 
rebut the evidence tendered and otherwise to place his case 
before the Court. Although the petition filed by the respon- 
dent was defective, it referred to S. 36 of the Act and contained 
a prayer that the petitioner should be declared a tout. The 
petitioner had notice of the nature of the proceedings instituted 
against him and he clearly knew that he was asked to defend 
himself in respect of action taken under S. 36. Moreover 
the words “ Evidence of general repute ” in the section indicate 
that it is not necessary to prove specific acts on the part of an 
alleged tout. lam therefore unable to accept the argument 
that O. 7, R. 11, Code of Civil Procedure is applicable. 

The next argument of the Advocate-General was that the 
procedure laid down in Ss. 107 to 112 of the Code of Criminal 
Procedure, 1898, should-be followed in an enquiry of this kind. 
I cannot accept this contention. In Ss. 107, 108, 109 and 110 
occur the words, “ the Magistrate may, in the manner herein- 
after provided, require such person to show cause. ” S. 112 pro- 
vides the manner ; it enacts “ When a Magistrate acting under 
Ss. 107, 108 and 109 or S. 110 deems it,necessary to require 
any person to show cause under such section, he shall make 
an order in writing setting forth the substance of the informa- 
al FECEIVE WATAKUWA aes DA KU ” and S. 115 requires that 
‘every summons or warrant shall be accompanied by a copy of 
the order made under S. 112. 

It will thus be seen that in respect of the proceedings under 
these sections of the Code of Criminal Procedure, the law has 
made the observance of certain rules imperative and it seems 
unreasonable to hold in the absence of similar provisions in the 
Legal Practitiongrs’ Act, that an enquiryeunder S. 36 of that 
Act should be conducted in the manner prescribed in the Code 
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of Criminal Procedure regarding enquiries altogether of a dif- 


‘ferent nature. 


It was next argued that the District Judge should have 
followed the procedure laid down in regard to charges of un- 
professional conduct against legal practitioners. This argu- 
ment again seems to be untenable. S. 14 of the Legal Practi- 
tioners’ Act, 1879, deals with such charges. It prescribes a 
very definite procedure. It says “if any such pleader is 
charged, the presiding officer shall send him a copy of the 
charge.” It further provides that such copy shall be served 
upon the pleader at least 15 days before the date of hearing. 
The contrast between S. 14 and S. 36 is very marked and I 
cannot import into the latter words which find a place only in 
the former. : 


What then is the duty of the Courts in regard to an en- 
quiry under S. 36 ? I think the answer is contained in the fol- 
lowing passage in the judgment of Mukerjee and Carnduff, JJ., 
in Hari Charan Sircar v. District Judge of Dacca (1) : 

“The position, therefore, reduces itself to this: S. 36 of the Legal Practi- 
tioners’ Act creates a special jurisdiction, but does not define the details of the 
mode in which that jurisdiction is to be exercised. What course is the Court 
to pursue? The obvious answer is, that the course to be adopted should 
be such as would do substantial justice to the parties brought before the Court.” 

‘I accept with great respect the principle enunciated in 
this passage.. 


I shall examine with reference to the facts of this case, 


in the words quoted above, whether the course adopted is such 


as will do substantial justice to the petitioner. It is no doubt 
true, that several applications made by the petitioner were re-. 


. jected by the District Judge. His application, that the cross- 


examination of the respondent's Witnesses might be reserved, 
was refused. Further it was represented to the District Judge 
that, if the respondent was examined first, the petitioner would 
be able to know what the definite charges against him were 
and therefore the Court should take the evidence of the res- 
pondent before other witnesses were examined in the case. 
Even this application was dismissed. In the circumstances it. 
would have been more satisfactory if the District Judge had 
complied with at least one of:the requests „Of the petitioner. 








37, (1910) yr C. L. J. 513 at. 518. 
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This was not done. The opposition of the respondent was 
clearly not bona fide. This is proved by the sequel. The 
respondent examined ‘several practitioners in support of his 
case that-the petitioner was a tout. Those witnesses spoke 
generally to the fact that the petitioner was interesting himself 
in litigation which was’ not his own, that he was 
generally seen in Court helping parties, giving instruc- 
tions to Vakils and so forth. These facts if true, 
were as much within the respondent’s knowledge as 
within the knowledge of any pleader examined. Still 
he closed his ‘case without himself giving evidence’ although it 
was at his instance that the proceedings were initiated. But 
these are not matters which must weigh with me in dealing 
with this application. 

The question is :—‘“ Has any case been made out for my 
interference ?” On the 4th of March, the District Judge 
made the order to which réference has been made stating that 
the details given in the petition were sufficient and that the en- 
quiry should proceed. On the same date two witnesses for 
the respondent were examined. On the 7th three more ; on 
the gth and 16th five further witnesses were examined. The 


petitioner cross-examined the witnesses at considerable length. 


He had ample opportunity to ascertain what the charges 
against him were. The witnesses were not examined ata 
stretch from day to day and after the respondent closed ‘his 
case on the 16th of March, the petitioner commenced to exa- 
mine his own’ witnesses from the 27th of March and 
the Civil Revision Petition was filed in this Court on the*28th 
of March. From these facts, it is clear" that the petitioner 
could have no legitimate complaint in regard to the course 
adopted. | 

I have closely examined the evidence and I shall say 
nothing about it which is likely to prejudice either party ; but 
I cannot accept the argument gf the learned Advocate-General 
that there is no evidence to sustain a charge. It will be for 
the District Judge to act or refuse to act upon the evidence 
but I cannot say that there isno material on which he can pro- 
ceed. _ + ` aa l | 
On behalf of the petitioner several cases were referred to 
as authorities for the proposition that the High Court can inter- 
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fere in revision with orders made under S. 36 of the Legal 
Practitioners’ Act. I agree that the High Court has undoubt- 
ed power to interfere. | When the lower Courts acting on no 
legal evidence whatsoever declared a person to be a tout the 
High Court in the exercise of its revisional powers set aside 
the orders. See Sundara Upadya v. The President of the 
Mukthears’ Association, Chapra (2), In re Siddeshwar Boral 
(3), In Re Somayajulu Ramamurthi (4), In Re Jonnalagedda 
Sambayya (5) and Keramat Aliv. Emperor (6). But these 
cases have no bearing upon the question under consideration. 


Several other cases were cited by the learned Adovate Ge- 
neral. Of these In re A. G. Ganapathi Sastry and another (7) 
In the matter of John Thompson of Moulmien (8), Sur- 
yanarayana lyer v. Sitharama Sastri (9), deal with charges 
made against legal practitioners and Ranga Reddi v. King Em- 
peror (10) and Konda Reddi v. King Emperor (11) relate to 
proceedings under Ss. 107 to 112 of the Code of Criminal Pro- 
cedure. For reasons already given by me these authorities 
are of little assistance. 


I am therefore not prepared to hold that the District 


Judge either usurped jurisdiction which he did not possess or 


acted with material irregularity. J would therefore refuse to 
quash the proceedings, but I would observe that, if the peti- 
tioner should desire to cross-examine further any of the witnes- 
ses that have already been cross examined, the District Judge 
should give him the necessary facility. 1 may add that 
Mr. T. R. Ramachandra Aiyar has, on behalf of the respon- 
dent, expressed his willingness to produce any witnesses requir- 
ed for further cross-examination. 


I dismiss this Civil Revision Petition and I do not propose 
in the circumstances to make any order as to costs. 


A.V. V. Petition dismissed, 
aa ae 
2. (igrr) 15 C. W. N. 100. 3. (1901) 4 C. W. N. 36. 
4. (1912) M. W. N. 959. ë 5. (1915) 28 I. C. 918. 
6. (1921) 62 I. C. 829. 7. (1909) 19 M. L. J. 504 : 6 M, L. T. 253. 
8. 14 W. R. 257. è 9. (1895) @ M. L. J. 142. 


10. (1920) I. L. R. 43 M. 450: 38 M. L. J. 97. 
Ji. (1917) I, L. R. 41 Mad, 246, 
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In THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice AND MR. Justice WALLACE. 


Koonamvelli Unnara (dead) and 


another ... Appellants (4th De- 
fendant and his legal 
representative). 

v. 
Koyiparambath Perinkitayil Kunhi 

Raman and others ... Respondents (Plain- 
tiffs 1, 2,4 1015, 3 
defendants 1, 2, 3 

and 5). 


Res judicata—Malabar Law—Karnavan—Sutt by—Deciston in, that a per- 
son whose property was claimed on behalf of tarwad followed Makatayam, and 
not Marumakattayam Law—Res judicata against tarwad—Judgment—Point de- 
_ etded—Evidence as to—Admissibility—C. P. C. of 1882, S. 331—Proper procedure 

under—Claim petition treated as mere interlocutory application in suit itself— 
Order in—Effect—Not res judicata. 

The junior members of a Marumakattayam tarwad in Malabar sued to eject, 
inter alia, the 4th defendant from the plaint property, making the karnavan also 
a party-defendant (1st defendant). The property admittedly belonged originally 
to S, the father of the 3rd defendant in the suit. The question for decision 
was whether, as alleged by the plaintiffs, S followed Marumakattayam Jaw and 
on his death the property devolved on plaintiff's tarwad, or whether as contended 
by the 4th defendant, who claimed through the 3rd, S followed Makatayam law 
and the property devolved on his death on'3rd defendant. It appeared that the 
ist defendant (karnavan) had previously instituted another suit against the 3rd 
defendant claiming to be entitled to an amount due to S on the redemption of a 
kanom on the ground that S followed Marumakattayam law and that, on his 
death, the plaintiffs’ tarwad became entitled to the amount and not the 3rd defen- 
dant. The 3rd defendant resisted that suit contending that S, his father, *follow- 
ed Makatayam and that he (3rd defendant) was, on hfs father’s death, entitled to 
the amount; and the Court held that S ‘followed Makatayam law and 
that the 3rd defendant, and not the tarwad, was his heir. 

Held that the question whether S followed Makatayam Law was res judtcata 
by reason of the finding in the prior suit. 

There was nothing on the face of the record in the prior suit to show that 
the Court was dealing with a case of self-acquisition and evidence was inadmissi- 
ble to show that it was so, j 

Under S. 331 of the Code of 1882 when a claim of a third party is put in, 
the proper procedure to follow is to register the claim as a suit so that there 
may be a formal array of parties framing of issues and trial. The order 
passed in such a suit will have the force of a decree, and may be used as res 
judicata. But where the proper “procedure is not fokowed and the petition is 
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e 
wrongly treated as a mere interlocutory application in the shit, it cannot be 
placed on the same footing as a suit itself, and the order therein will not have 
the force of a decree and,cannot be used as res judicata. 


Second appeal against the decree of the Court of the Tem- 
porary Subordinate Judge of Tellicherry in A. S. No. 396 of 
1918 (A.S. No. 507 of 1915 of the District Court) preferred 
against the decree of the Court of the District Munsif of 
Quilandy in O. S. No. 287 of 1914. l 

= C. V. Ananthakrishna Aiyar for appellants. 

C. Madhavan Nair, K. P. Ramakrishna Aiyar and B. 
Pocker for respondents. 

The Judgment of the Court was delivered by 

Wallace J. The Substantive points for decision in 
this appeal are two—both questions of res judicata. The 
plaintiffs (contesting respondents) are the junior members of 
a Marumakattayam tarwad in Malabar and they bring this 
suit to eject among others the appellant from the plaint pro- 
perty on the ground that the plaint property is the property of . 
a Devaswom which is itself the property of their tarwad. 
The appellant claims under the third defendant, who was the 
son of one Sankaran, and claims that the plaint property was 
the property of Sankaran, that Sankaran followed Makkatha- 
yam law and that the third defendant therefore succeeded to 
the property after his father’s death and passed it on to him. 
On this point, the plaintiffs claim that Sankaran followed Maru- 
makkathayam Law, and therefore his successor in title to the 


property was not the third defendant but their own tarwad, of 


which, according to them, Sankaran was the Karnavan when he 
died. , One of the main points for decision by the lower Courts 
therefore was whether Sankaran’s property descended to his: 
son or to the plaintiffs’ tarwad in other words, whether San- 
karan followed the Makhathyam or Marumakkhathayam Law. 
This very question was raised and decided in a previous suit, 
O. S. No. 433 of 1898 on the file of the District Munsif of 
Payyoli to which the third defendant and the then Karnavan of 
the plaintiffs’ tarwad were parties and it was then decided that 
Sankaran followed Makkhathayam Law, and that the Karna- 
van of the tarwad was not his heir, This finding was upheld 
on appeal by the District Court of North Malabar and is a 
final decision binding on the parties and their,successors in title. 
The plaintiffs contend that this decision is not res judicata 
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against them, but we are of opinion that that contention cannot 
prevail and that the lower Courts have erred in holding that 
it Is not. | 

The plaintiffs’ contention, which)has been upheld by the 
lower appellate Court, is that O. S. No. 433 of 1898 was deal- 
ing with a case of self-acquisition of Sankaran and that in such 
Case it was not necessary for the Court to record a general 
finding that Sankaran followed Makkathayam Law, and that 
therefore the finding, being unnecessary for the decision of 
that case, does not constitute res judicata. It was argued 
further that, even if it did not appear on the face of the record 
in that suit that the Court was dealing with a case of self- 
acquisition, it will still be open to the plaintiffs in this suit to 
adduce evidence to prove that it was so. To the latter pro- 
position we must demur. A judgment in a matter of res 
judicata must stand by itself. It decides what it purports to 
decide, no more and no less. If there is any ambiguity as to 
what it decided, which cannot be cleared up without further 
evidence, then it will not be clear finding and therefore not a 
case of res judicata at all. 

A consequential contention by the plaintiffs that Sankaran 
followed Makkathayam as regards his self-acquisition and 
Marumakkathayam as regards his tarwad property appears to 
us to be a pure speculation and contrary to the decision in O. 
S. No. 433 of 1898. Taking the judgment in that suit as it 
stands, we can find nothing in it to indicate that the Judge was 
dealing with any case of self-acquisition, but much to the con- 
trary effect. The subject matter of the suit was an amount 
due to Sankaran on the redemption of a kanom which had been 
paid into Court pending the decision as to who was his legal 
representative, and the issue to be decided definitely was who 
was his legal representative entitled to the money. The kar- 
navan sued on the ground that Sankaran followed Marumak- 
kathayam and the third defendant pleaded that Sankaran fol- 
lowed Makkathayam. The issue was perfectly clear, and the 
finding equally clear, that Sankaran followed Makkathayam. 
There is no suggestion anywhere that it was a case of intestacy 
in the matter of self-acquired property. The lower appellate 
Court has assumed without giving any reasons that the suit 
related to self-acquisition. It was obviously srtongly in- 
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fluenced to that assumption by its conclusions that the property 
in the suit before it belonged to the plaintiffs’ tarwad and not 
to Sankaran’s sons. We must dissent from its assumption 
and hold that the question whether Sankaran followed Maru- 
makkathayam or Makkathayam is res judicata, in a decision 
binding on the plaintiffs and their tarwad. , 

Apart from the judgment in that suit, there are three 
strong indications that the plaintiffs’ tarwad had never dreamt 
that that judgment applied only to Sankaran’s self-acquisition 
until the appeal in the lower appellate Court. The first is 
the grounds of appeal to the District Court against the deci- 
sion in O. S. No. 433 of 1898— vide Ex. II which show clearly 
that the general point as to the law governing Sankaran’s pro- 
perty was directly raised. 

As to the second, in order to make this clear it 1s necessary 
to refer to a further litigation covering the very property now 
in this suit. In O. S. No. 195 of 1902 on the file of the Dis- 
trict Munsif of Quilandy, the third defendant sued as heir of 
Sankaran a lessee under Sankaran for the recovery of the pre- 
sent property, and the suit was resisted by the present first 
defendant, (now karnavan of plaintiffs’ tarwad, but not then 
karnavan), on the ground that he held the property as manager 
of the Perinkitayil Bhagavathi Devaswom which owned it. 
According to the plaintiffs in the present suit the Devaswom 
belongs to the plaintiffs’ tarwad. So the issue in that suit 
again raised the question whether the successor to Sankaran’s 
rights was his son or the plaintiffs’ tarwad. It was there 
again held that Sankaran followed Makkathayam and not 
Marumakkathayane and that his son was his successor in title. 

When the third defendant took out execution proceedings 
and attempted to get delivery through the Court the then kar- 
navan of the plaintiff's tarwad obstructed the delivery and 
claimed the property for the tarwad. This matter was decid- 
ed by the District Munsif in M. P. No. 936 of 1903, and by 
his order in that he decided against the tarwad, and ordered the 
obstruction to be removed onthe ground that the tarwad’s 
claim had already been negatived, and the third defendant got 
delivery of the property on 2nd May, 1903. It is significant 
that even in these proceedings there was no suggestion that the 
previous suit, O. S. No. 433 of 1898, which was referred to and 
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relied on by the third defendant throughout in O. S. No. 195 
of 1902, related to Sankaran’s self-acquisition. Some attempt 
to save the property for the tarward was made in the execu- 
tion proceedings, but even there, so far as appears from the 
order, the contention in the reply petition by the Karnavan-- 
which has not been produced before us,--was merely that the 
previous suit referred only to some property of Sankaran, ap- 
parently not that it referred to self-acquired property. So 
that even so much nearer the date of the Judgment in the 1898 
suit as 1903, the karnavan did not plead that the 1898 suit 
was concerned with a case of self-acquisition. It is important 
to note that although in the suit, O. S. No. 195 of 1902, the 
same claim as is now put forward namely, that the suit property 
belonged to the Devaswom, was advanced, still it was there 
never sought to distinguish the nature of the third defendant's 
title to kanom money in O. S. No. 433 of 1898 from that of 
his claim to the alleged Devaswom property in O. S. No. 195 
of 1902. Itis very unlikely that if such a distinction could, 
with any plausibility, have been then made, it would not have 
been then made. 

The third point of significance is that the tarwad set down 
under this decision in the. execution proceedings for 11 years 
and then brought the present suit, and that the present suit is 
one not by the karnavan but by the junior members of the tar- 
wad, while the karnavan is made the first defendant, although 
he throughout his written statement, fully supports the plaintiffs 


with a merely nominal plea, as an excuse for making him de- 


fendant, that the plaintiffs are not entitled to possession of the 
property as against their karnavan. With the question whe- 
ther such a suit for ejectment by the junior members of the tar- 
wad only will lie at all we are not here concerned. But, apart 
from that, it is obvious that the position of the karnavan as a 
defendant instead of “as a plaintiff in the suit was dictated by 
the strong consciousness of the plaintiffs that the karnavan was 
already bound by the decision in O. S. No. 433 of 1898, if not 
also by that in the execution proceedings, and that the present 
suit is filed in a sort of desperate hope that the court might not 
hold this matter res-judicai# against the junior members : and 
that the idea that it might be contended that the property in 


O. S. No. 433 was self-acquisition had not ‘then occurred to the 
plaintiffs’ tarwad, 
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itis therefore evidence that there is not even any real pro- 
bability that the property in O. S. No. 433 was seélf-acquisition, 
and that the plaintiffs were aware of that. We hold however, 
for reasons already given, that the question:of inheritance of 
the property of Sankaran, whether self-acquired. or family, was 
directly and substantially in issue between the predecessors in 
title of the present litigants and was once for all decided bet- 
ween the third defendant and the predecessor in title of the 
plaintitts in O. S. No. 433 of 1898, and that that finding is bind- 
ing on the plaintiffs, and we would uphold the decision of the 
Court of first instance on this point. As remarked by that Court, 
this is enough to dispose of the suit, but we will deal with the 
other part of the appellant’s argument, namely, that the deci- 
sion in Execution Proceedings in M. P. No. 936 of 1903, al- 
ready noted is, also res-judicata and had the force of a decree 
which not being set aside by appeal or otherwise still binds the 
plaintiffs. 

The proceedings on the claim petition in 1903 fell under 
Ss. 328 and 331 of the previous Civil Procedure Code. Under 
S. 331 when such a claim of a third party was put in, the'claim 
had to be registered as a suit, the result being that the order 
passed therein would have the force’ of a decree. We are 
satisfied that in this Miscellaneous Petition, the District Munsif 
did not follow the procedure laid down in S. 331. He dis- 
posed of the matter merely on the petitions and om his decision 
in the. suit itself. The appellant contends that, notwithstand- © 
ing the defect in procedure, the order directing removal of the 
karnavan’s obstruction is nevertheless a decree, and relies on 
Gopala v. Fernandez (1) and Fanindro Deb Raikut v. Rani 
Jugodishwari Debi (2). These cases do not seem to be in point. 
They were cases where the court had refused altogether to act 
under S. 331 and the rulings were to the effect that such refusal 


was tantamount to rejecting a plaint. | No doubt when the pro- 


cedure under S. 331 has been properly followed the decision 
will have the force of a decree vide Muttammal v. Chinnana 
Goundan (3), but we are satisfied that in this case the order 
has not been based upon the proper procedure and that where 
it 1s sought to give the oe and the legal effect of a decree 
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to such an order in order that it may be used as res judicata, 
there ought to have been a formal array of parties, framing 
of issues and trial as laid down in S. 331, and we hold, as it 
was held in Vishnu v. Ramachandra (4) that if the petition 
has been wrongly treated as a merely interlocutory application 
in the suit, it cannot be placed on the same footing as a suit it- 
self. - We therefore hold that the order in the miscellaneous 
petition is no bar tothe present suit and is not res-judicata 
against the plaintiffs. 

We will note very briefly one other point raised before us 
on behalf of the karnavan, rst defendant. When the appeal 
from the original court first came up to the District Court, the 
latter remanded the case for findings on three points. On 
the first two of these the original court on remand held that 
the plaint property was not the exclusive property of Sankaran, 
but belonged to the Devaswom and was trust property owned 
by the plaintiffs’ tarwad. In these findings, the lower appel- 
late Court concurred. It-is contended that here we. have a 
éoncurrent finding of fact binding upon this court. But these 
concurrent findings of fact are not based on the consideration 
of any title in the plaintiffs’ tarwad separate from their plead- 
ed title to succeed to Sankaran. It may be that the plaint 
property was originally Devaswom property and that Sankaran 
succeeded to it as Oralan from his maternal uncle and not from 
his father. But the question whether plaintiffs are the heirs 
of Sankaran has, as we have held, been finally decided against 
them in O. S. No. 433 of 1898, and plaintiffs are not now suing 
on any other footing than their right to succeed to Sankaran, 
and if the lower courts have erred, as they-have, in law in hold- 
ing that the plaintiffs succeeded Sankaran, the concurrent find- 
ing of fact is also wrong in law. The plaintiffs, who are the 
junior members of a tarwad, are not suing on the footing of 
trustees or Oralans to recover trust property. They sue, un- 
der title from Sankaran, to eject the 4th defendant from pro- 
perty which he holds through the son of Sankaran, and their 
title to succeed to Sankaran has been finally negatived, by a de- 
cision which lays down in effect that Sankaran was not the kar- 
navan of any Marumakhatayam tarwad, and. therefore that 
his oralanship could not descend by Marymakhatayam law to 
them or their tarwad. | 
TP (i909) 9 Bom LR 936 = T 
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+. We are therefore of opinion that the lower appellate court 
has erred in law in its decision. Its decision is therefore ré- 
versed and the plaintiffs’ suit dismissed with costs throughout 
to the fourth defendant. ie 

Arde NV, a ka Appeal allor veld 
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IN THE HIGH Court Or JUDICATURE AT MADRAS. 
PRESENT MR. JUSTICE LD TEED AND MR. JUSTICE 
DEVADOSS. _ 
K. Kunhahamad Haji ~... Appellants (3rd Prisoner). 


. Government of India Act, 1915—S. 108—A ppellate Sides Rules, High Court 
(Madras)—Rules Nos.'4, (1) (f)—VWacation ` Judge of High Couri— 
Powers of—Jail Appeal—Dismissal on ground of limitation—Validity—Notifica- 
tion that he will dispose of “urgent applications which require to be heard im- 
mediately —-Effect—Another appeal presented subsequently against same con- 
viction and sentence-—Majntainabiltty—Admission of that appeal by same Judge 
in ignorance of his prior order—Effect—Criminal, Procedure Code, S. 439—Revi- 
ston—Review—High Court—Jurisdjction—Criminal case heard and decided by 
one or more of its own Judges—Powers in. regard to—Dismissal for default of 
appearance—Jurisdiction in Criminal Appeal or Revision. 


. The appellant presented under S. 420, Cr. P. C. a jail appeal to the High 
Court which was dismissed under S. 421, Cr. P. C. as out of time, by a learned 
Judge, sitting as Vacation Judge. © On the re-opening of the Court, the appel- 
lant - presented another appeal through counsel against the same con- 
viction and sentence, which was admitted by the same learned Judge, he 
and counsel being both ignorant at the time of the prior order. On the subse- 
quent appeal coming on for hearing before a -Division Bench composed of two 
other learned Judges, keld that the decision on the prior appeal was a bar to 
the subsequent appeal being heard on the- meritse Even if the. subsequent 


appeal could be treated as an application for the revision of the previous deci- 


sion, neither S. 439, Cr. P. Code nor any other provision empowered the High 
Court to revise the judgment of one or more of its own judges. 


- The. admission of the subsequent appeal could not be treated as a setting 


‘aside by the learned Judgt of his prior order and as a re-opening of the case on 


its merits, because the learned Judge was admittedly not at the time aware of 
his prior order. 

The Bench hearing the subsequent appeal, apart from the fact that it was 
constituted differently, had no power to review the prior order, The Code 
does not confer any such power ; the High Court has no inherent power of 
review in such cases ; and the existence of such a-power cannot be inferred from 
the position of the High Court as a Court of ‘Record. fo. 


The dismissal of the prior appeal by the Vacation Judge could not be 


treated as a nullity on the strength of the notification regarding his sittings, 
which was to the effect that he would dispose of “urgent applications which 
require to'be heard immediately.” The notification must not be regarded as 


more than a general statement of. the powers Which the Vacation Judge ordinarily 
will exercise, and cannot be read as Sara nne from tifose, which jn: virtue. of. 
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.statute and rules he possesses and of which he cannot, consistently with them, 
‘be deprived. “And under S. 108 of the Government of India Act and. High 
Court Appellate Side Rules No. 4, and No. 1 (i) (f) the vacation Judge was 
competent to dismiss the prior appeal. 

-- Per Devadoss, J—Quaere. Whether a Criminal Appeal or Revision Petition 
can be dismissed for default of appearance. 

When a criminal appeal or revision petition is dismissed without hearing, 

there is no judgment at all, and the learned Judge or the Bench which disposed 
-of the matter. for default of appearance can rehear the matter. 


' <. Appeal against the sentence of the Court of the Special 
‘1st Class Magistrate of ‘Tirur in Summary Case No. 3 of the 
Calender.for 1922. 
S. T. Srinivasagopalachariar for the appellant. 
The Public Prosecutor on behalf of the Crown. 
The Court delivered the following | 
, JUDGMENTS :—Oldfeld, J.—This appeal is by the 3rd ac- 
‘eused in S. C. No. 3 of 1922 on the file of the Special rst Class 
Magistrate, Tirur against his conviction and sentence therein. 
‘Fhe Public Prosecutor opposes it on the ground that Criminal 
Appeal No. 395 of 1922 against that conviction and sentence 
-has already been dismissed by a learned Judge of this Court. 
The facts are that Criminal Appeal No. 395 was presented by 


the accused under S. 420, Criminal Procedure Code through the 
-officer in. charge of the Jail, where he is, on 6th May, 1922 


-and was dismissed under S. 421, as out of time, by Krishnan, J., 
sitting as, Vacation Judge, on 2nd June, 1922. The accused, 
‘presumably in ignorance of this, presented the present appeal 
-on the 17th July, 1922 on the re-opening of the Court through 
counsel. It is not disputed that, unless the decision of 2nd 
June, 1922 can ‘on some ground be disregarded, we are*debar- 
-red from disposing of the present appeal’on the merits. 

“We have been asked first to meet this dithculty by treating 
‘the-present appeal as an application for the revision of the pre- 
‘vious decision of Krishnan, J. But that is not the way in 
‘which it is expressed ; and in any case S. 439, Criminal Pro- 
cedure Code, notwithstandiag the. reference in it to S. 293, 
-which deals with an incident of procedure ordinarily peculiar 
‘to trials in a High Court, does not empower a High Court to 
-revise the adamant of one or more of its own judges. For 
that reference may. be explained either, ag it was by Mitter, J. 
in In the matter df Cibbons U) as ee to the aed Ay 
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cases, in which the High Court procedure has been extended 


to other Courts, or as intended ew abundanti-cautela to prevent 


any possible conflict with the Letters Patent. or other legisla- 
tron, by which High Courts are affected. It-cannot be read 
as conferring or recognizing by implication a power, the exis- 


tence of which is negatived by the wording of the remainder of 


the section. This is supported by the case already referred 
to ; and the obvious anomalies, which the contrary view entails, 
are probably the reason for the absence of further authority 
against it. On behalf of the accused we have been referred 
to no case, in which revision of the judgment of one or more 
Judges of a High Court has been allowed. The conclusion 
must be that there is no power to revise it. 

The next suggestion is that the appeal before us should 
be treated as an application for a review of Krishnan, J.’s pre- 
vious order ; and here again that is not the form of the peti- 
tion. But, if that can be treated as immaterial, the accused 
relies next on the fact that the present appeal was, it happens, 


actually admitted by Krishnan, J., sitting in admission, and 


urges that this amounts to a setting aside by the learned Judge 
of his previous order and a re-opening of the case on its merits, 
such as takes place, when an application for review is granted 
in civil proceedings. This can be rejected on the short ground 
that, as Mr. Srinivasagopalachariar admits on accused’s behalf, 
the learned Judge was not conscious that there was any pre- 
vious decision, which would be a.bar to the present appeal 
and which would have to be set aside, before that’ appeal 
could.be heard. 

We have then to deal with the argument that we can our- 
selves review the decision of Krishnan, J. as that of the Court, 
although it was given by a single Judge ; and it is not neces- 
sary to rely on the fact that the Court is now constituted diffe- 
rently from the Court, which passed that decision, in order to 
hold that we cannot do so, with geference either to any power 
conferred by the Code or to the position of the High Court 
as a Court of Record or any general inherent power. As 
regards the Code, S. 369 expressly negatives (subject to cer- 
tain exceptions not at present in question) the power of Courts 
other than High Courts to review and, no other provision 


authorising High Court to exercise that power, their exclusion 
` . 
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from the:purview of the section cannot.be read as conferring- Kunbahaimad 
ae 


it by implication: High Courts no doubt under S. 106 (1), 
Government’ of India .Act (5, 6 Geo. V 61) are Courts of 
record and in a Court of record, “if there appear any mistake 
of the clerk in making up the record, the Court will direct him 
to amend it ; and in general all slips in legal proceedings may 
be amended by an order of the Court to be obtained in a sum- 
mary way” Stephen’s Commentaries 16th Edition III, $02. 
But this, which in fact goes no further than S. 369 does as 
regards inferior Courts, is not sufficient to support accused's 
argument, since the question is of a dismissal, which. may or 
may not have been mistaken, but which was certainly deliberate, 
on a ground of limitation, to which the Court must be supposed 
to have applied its mind. As regards authority decisions, 
such as Rajjab Ali v. King Emperor (2) (if the latter was 
really given judicially) are not in point, because they deal 
with cases, in which, the accused not having had the reasonable 
‘notice enjoined in S. 420, Criminal Procedure Code a condition 
precedent-to the exercise of the Court’s jurisdiction was not ful- 
filled, the conclusion not being reached strictly in review, but 
on the ground that there was no previous valid adjudication 
to bar a hearing on the merits : and the absence of reasonable 
notice is not in question here, since it is not disputed that accused 
had the notice, to which appellants from Jail are entitled under 
Criminal Rules of Practice, R. No. 59. Generally the course of 
authority is plain against the power to review. For, a fact 


conclusive in the nature of the case against the existence of an. 


inherent power, no instance of its exercise has been produced 
and it is negatived in the case last referred,to and in Za re Gib- 
bons (1), 7 M.H. C. Rulings 29 (3) Queen Empress v. Dur- 
ga Charan (4), Queen Empress v. Fox (5) and In re Ranga 
Rao (6). The accused’s claim must therefore fail, if it is 


regarded as to a review. 


The accused finally argues for his right to a hearing of | 


this appeal on its merits on thé ground that the dismissal of his 
previous appeal is void, because it was not within the power 
of Krishnan, J., sitting (as he was) as Vacation Judge, to deal 
with it at all. This can no doubt at first sight be supported 


—— 
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‘to some extent by the terms of the notification-of 20th March, 
‘1922 regarding Krishnan J.’s sittings. For it is notified that the 


Vacation Judge will dispose of " urgent applications which re- 
quire to be heard. inimediately ” and, iri spite: of the wording of 


“Appellate Side Rule No..t (i) (£) it is doubtful-whether an 
‘appeal tan be described as än application ; the only reference to 


appeals is that implied in the specification: of‘ urgent criminal 


‘work’: as tobe disposed of by an Appellate Court of -two 
Judges ;. and, although there is no doubt provision for the 


reception: of appeals under S.-420, Criminal Procedure Code 
from appellants in Jail, it is made in the:portion of the notifica- 
tion, which refers to the Registrar’s Office, not to the- Judge. 
But, even so, the appointment of Krishnan, J. as Vacation 
Judge was-notified with no qualification of -his powers in the 
usual way in acordance with an order of the Chief -Justice, 
nominating him for that ‘function, which we haye seen ;. and 
even if no definition of the powers and duties of the Vacation 
Judge could be deduced from Statute or Rules, the practice of 


‘the court would afford guidance and the facts that, as we have 


ascertained, some Vacation Judges in past-years have admitted 
or dismissed appeals from accused in Jail without complaint 
‘would go some way towards negativing the argument before us. 
In fact however the answer to that argument is that the powers 
of the vacation Judge are-not to be looked for in the notifica- 
tion, ‘as though it were a self contained and exhaustive adver- 


‘tisement to the Public of their scope and nature: For it need 
“Hot and must not be regarded as more than a general statement 


of the powers which the vacation Judge ordinarily will exercise, 


‘and cannot be read as derogating from those, which in virtue 
‘of Statute and Rules he possesses and of which he cannot, con- 
sistently with them, be deprived. Appellate Side Rule No. 4, 


w hich has the force of law, directs that during the vacation of 


the court its‘ ‘appellate Jurisdiction may be exercised by a sin- 


ple Judge acting as vacation Judge ” this being subject only to 
fii exception not alleged to be in question at present. _ S. 108 
Government ot India Act 1915 (5 and 6 Geo. V 61) provides 
that “ each High Court may by its ‘own riles’ (the Appellate 
side Rules above referred to) provide; as it thinks fit for the 
exercise’ by one of more Judges of the appellate jurisdiction 
vested in the Cotirt “ and that” the Chief: Justice shall deter- 
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mine what Judge is in cach case to sit alone.” Appellate 
Side Rules No. 1 (1). (f) provides for the hearing and determi- 
hation by one Judge of application for the admission of Appeals 
from the judgment or order of a Criminal Court. It is not 
necessary for the present purpose to attempt an exhaustive enu- 
fieration of the vacation Judge’s powers or to go beyond these 
references to establish that Krishnan J. was competent to dis- 
miss accused’s appeal. Its dismissal therefore cannot be rc- 
parded as a nullity or otherwise than as a bar to the hearing of 
a Second Appeal against the same conviction. 


The result is that the Appeal cannot be heard and must be 
dismissed. 


Devadoss J :—This is an WAN presented under S. 419 
Criminal Procedure Code by one Kunhammad Haji against his 
conviction by the Special rst Class Magistrate of Tirur under 
S, 436 I. P.C. The appellant presented under S. 420 Crimi- 
nal Procedure Code what is ‘commonly known as a jail 
appeal which was dismissed by- Mr. Justice Krishnan 
the Vacation Judge of 1922 with the remark “the 
appeal is -out of time, and there is no proper ground 
for excusing; the delay and the case is. proved against 
the accused by the prosecution e which there is 
no reason to discredit. The sentence is correct.” Mr. Sri 
nivasagopalachari who appears for the appellant urges that the 
judgment of Krishrian J:, on the appeal presented by the ap- 
pellant through the Superintendent of Jails was passed without 
jurisdiction, and that this court has power to hear the appeal 
D by him on the merits. . ° 


Lipi Sai } Je urges gee points: (1) The order of Krishnan J., 
having been passed without jurisdiction the order is no order 
at all-and. therefore his appeal should be heard on the merits. 
(2) The appellant. had no reasonable opportunity of being 
heard i in-support of his appeal and so the appeal could be re- 
heard. > (3) The order of Krishnan J. could be reviewed by 
A- Bench of two Judges hearing Criminal Appeals. 


“The appellant was convicted on 134-22, the copy of 
ihe lower court’s judgment was given to him on 24.4. 22 
and | me ae ae was; oa to the High Court on 
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4—5—22 : The High Court was closed for the long vacation 
on 6—5—22 and the Jail appeal was dismissed on 2__6__22. 
Mr. Srinivasagopalachariar presented the appeal petition on 
behalf of the appellant on 17_.7__22. It was moved before 
Krishnan J., who was sitting in the admission court and he 
ordered notice on 27—7—22 with the remark “ Admitted as 
regards sentence only. It is not clear why the 3rd accused 
should have given a fine also. ” It is conceded by Mr. Srinivasa 
gopalachariar that the learned Judge was not informed of the 
dismissal of the jail appeal when he moved for notice on his 
appeal, and that both counsel and Judge were not aware at the 
time of the order on 2._6__22. 


The learned Counsel’s contention is that the Vacation 
Judge could only hear urgent applications and the jail appeal - 
not being an application regarding an urgent matter, 
Mr. Justice Krishnan had no jurisdiction to dispose of it and 
that the notice published under the signature of the Registrar 
simply said that the office of the Registrar could be open for 
the receipt of urgent applications, Jail appeals under S. 420 and 
applications in non-contentious matters. 

The question for determination is whether a Judge of the 
High Court sitting as Vacation Judge has or has not jurisdic- 
tion to dispose of not only urgent matters but also matters 
which come up before him. 


By S. 2 of 24 and 25 Vic. Cap. 104, an Act for establish- 
ing High Courts of Judicature in India, it was provided that 
the High Court of Judicature at Madras shall consist ofa 
Chief Justice and as many Judges, not exceeding 15 as Her 
Majesty may. from time to time think fit and appoint. By S. 
13 of the Act it is provided," subject to any laws or regulations 
which may be made by the Governor General in Council, the 
High Court established in any Presidency under this Act may, 
by its own rules, pravide for the exercise, by one or more 
Judges or by Divisional Courts ‘constituted by two or more of 
the Judges of the said High Court of the Original and Appel- 
late Jurisdiction vested in such Court in such manner as may 
‘appear to such Court to be convenient for the due administra- 
tion of justice.” œ 2 , 

Section 14 is in these terms: “The Chief Justice of 
each High Court shall from time to time determine what 
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Judge in each‘case shall sit alone, and what Judges of the Court 
whether with or without the Chief Justice, shall coristjtute the 
several division Courts as aforesaid.” It is clear from these 
two sections that the High Court may- by its own rules provide 
for the exercise by one or more Judges or by division Courts 
of the Original and Appellate Jurisdiction of the Court. The 
rules framed by the High Court under 5S. -13 would give juris- 
diction to Judges to dispose of any matter excepting those which 
by statute they could not dispose of. The function of the 
Chief Justice is to determine what Judge in each case shall sit 


alone, and what Judges of the Court shall constitute Division ` 


Bench. He has to assign work and when work has once been 
assigned, the Judge or Judges have full jurisdiction to dispose 
of it. The contention of Mr. Srinivasagopalachari is that 
the learned Chief Justice restricted the power of the Vaca- 
tion Judge to urgent applications. In the first place there is no 
evidence: that the learned Chief Justice, granting he has the 
power to do so, ever intended to restrict the jurisdiction of the 
vacation Judge to urgent matters only. The notification pub- 
lished under the signature of the Registrar is only to inform 


the public that the Vacation Judge was prepared to hear urgent 


applications, arid not that the Vacation Judge had power only 
to hear urgent matters. ` Secondly the jurisdiction of a Judge 
can only be restricted by statute as in the case of appeals by 
persons under sentence of death (V ide S. 377, Criminal Pro- 
cedure Code) and as in the trials under the Indian Criminal 
Law Amendment Act of 1908, 5. 11 or by rules framed by the 
High Court under 5. 13. S o a 


The case of In the matter of ‘Abool’Sobhan (7) throws 
ocnsiderable light on this question. In that case an applica- 
tion for transfer was made before a Division Bench consisting 
of Mr. Justce Cunningham and Mr. Justice Prinsep. When 
the counsel opened the case for transfer, the learned Judges 
intimated there was no use inegoing on further with the matter 
and dismissed the application. | Whereupon another counsel 
moved the Chief Justice to have the matter re-heard on the 
ground: that the learned Judges composing the Division Bench 
did not give full hearing to the case. In the course of the 
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argument Chief Justice Garth observed: “ Suppose I did the 
same thing, who is to set me in order? Isa Division Bench 
consisting of two Puisne Judges in a different position from a 
Division Bench consisting of myself and another Judge ? In 
such a case the proper course is to appeal to Government. ” 
The counsel answered : “ Your Lordship is undoubtedly above 
the other Judges of the Court.” To which he replied : “ As: 
Chief Justice I have certain functions to perform in constituting 
Benches, but having done so, have I power to call them to 
account ?” The learned Chief Justice held that he as Chief 


` Justice could not ask the learned Judges to rehear the case. 


In that case the application was an application for transfer of 
a case from one Court to another which could be renewed on 
proper grounds as the order on a transfer application is not 
res judicata. The learned Chief Justice intimated that they 
might renew the application or ask the Judges if they. were dis- 
posed to do so to hear counsel fully. In the course of the 
judgment reference was made to a precedent which happened 
during the time of Sir Barnes Peacock, Chief Justice of Bengal. 
To quote the words of Chief Justice Garth in respect of that 
case : “© A Criminal Bench of this Court, consisting of two 
Judges, had been appointed by the Chief Justice in the usual 
way, for the purpose of hearing Criminal Appeals : instead 
of sitting together to hear these appeals, the Judges thought 
proper to hear them séparately that is to say one Judge sitting 


_ alone heard some of them, and the other sitting alone heard 


the rest ; but the judgments in all the cases were signed by 
both Judges. Upon this being represented to the Chief Jus- 
tice, he considered that in point of law there had been no hear- 
ing at all of these appeals, because they had not been heard by 
a legally constituted Court, and one Judge sitting alone had no 
jurisdiction to hear them. He therefore ordered the same 
Criminal Bench to hear them again ; andupon the Judges of 
that Bench declining to do so upon the ground that they had 
been already judicially decided, the Chief Justice sent them to 
another Division Bench, by whom they were finally determined. 
In this view of my learned predecessor I entirely agree. It is 
the province and duty of the Chief Justice under $. 14 of the 
High Courts Act, ‘to determine what Judge or Judges shall 
decide eaeh case : and if two Judges are appointed by him to 
e 
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hear an appeal, it is quite clear, I think, that,no single Judge 
has any jurisdiction to hear it.’ With regard to the case of 
The Queen v. Zuhiruddin (8), the learned Chief Justice 
observed : “ In that case a prisoner was committed to take his 
trial at Patna. On the application of the District Magistrate 
by letter to this Court, the Judge in the English Department 
made a summary order transferring the case for trial to 
Shahabad. The prisoner then applied to this Court for a 
rule calling on the Crown to show cause why the order of 
transfer should not be rescinded, upon the ground that it has 
been made without notice to him, and that the Judge in the 
English Department had no power to make it. This rule was 
heard by a Full Bench, of which the Judge of ‘the English De- 
partment was a member, and with his entire concurrence the 
rule was made absolute.” It is clear therefore that where a 
Judge or a Bench of Judges is asked to dispose of a certain mat- 
ter they have jurisdiction to dispose of it. The constitution of 
the Benches is the province of the Chief Justice and if the 
Judges refuse or neglect to be constituted into Benches as ar- 
ranged by him and choose to dispose of cases as they please 
they would be acting without jurisdiction. Ifa learned Judge 
who has been asked to do admission work takes into his head 
to do sessions work or without his being asked to do Original 
Side work calls up Original Side cases of his own accord and 
disposes of them he may be said to be acting without Jurisdic- 
tion. That a vacation Judge has all the powers of the High 
Court can be inferred from ‘cl. 56 of the Letters Patent which 
is in these terms : “We do hereby declare that any function 
which is hereby directed to be performed by the said High 
Court of Judicature at Madras in the exercise of its Original 
or Appellate Jurisdiction, may be performed by any Judge, or 
by any Division Court thereof, appointed or constituted for 
such purposes under -the provisions of the 13th Section of the 
aforesaid Act of the 24th and2 5th years of our reign.” The 
Government of India Act of 1915, 5 and 6 George V, Chapter 
61,5. 108 reproduces Ss. 13 and 14 of the older Act.” In Eng- 
land the rules of the Supreme Court regulate the sittings during 
vacation. O. 63 R. 11 provides for the selection of two 
Judges at the commencement of the long vacation to be vacation 


8. (1876) I. L. R. 1 Cal. 219. 
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Judges. Rule 12 provides for the arrangement of the sittings. 
Two Judges sit separately or together as Divisional Court as 
occasion shall require and may hear and dispose of all causes, 
matters and other business to whichever Division the same may 
be assigned. In Exparte George Wise 127 Law Times page: 
13 Hamilton J., (now Lord Sumner) issued a writ of Manda- 
mus during the vacation. In the course of the argument by 
Mr. F. E. Smith (now the Lord Chancellor.) the learned Judge 
observed: “If you satisfy me that I have the jurisdiction- to 


‘do so, I should certainly grant a rule nisi. A vacation Judge 


is not a‘Divisional Court.” The learned Counsel answered : 
“ It is provided by O. 63, R. 12 that Vacation. Judges may sit ` 
either separately or together as a Divisional Court as occasion 
shall require and may hear and dispose of all causes, matters 
and other business to whichever division the same may be as- 
signed.” Hamilton, J. said “ You may take your rule nisi ” 
and passed an order to that effect. This shows that an appli- 
cation for a prerogative writ of mandamus which according to 
the Supreme Court Orders has to be made to a Divisional 
Court of King’s Bench was made before a single Vacation 
Judge who granted a rule nisi and considering who the learned 
Judge is and who the learned counsel who appeared before him 
is we may assume that the issue of the rule was within the juris- 
diction of the single Vacation Judge. 


The practice for the office is to circulate Jail appeals pre- 
sented under S. 420 to the Judges. Jail appeals are disposed 
of by only one Judge. Notice is issued on Jail appeals or 
they ùre dismissed summarily by the Judge in Court after the 
appellant’s name. has been called. The vacation Judge has 
been. pursuing this practice at least for some years. ‘The 
vacation Judge disposes of matters which are ordina- 
rily disposed of by a Benchof two Judges. ‘Transfer 
applications are as a rule made to a Bench of two 
Judges. But during the vacation a single Judge disposed 
of transfer applications. Till recently it was the 
practice in.the High Court to post.Second Appeals for notice 
before a single Judge sitting in the Admission Court. The 
Admission Judge either ordered notice or dismissed the appeal. 
For the last few years the practice has Been changed, and 
second Appeals are circulated to the Judges who order notice 

“ 
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if they find there are sufficient grounds for notice and if they 
find there are no points of law they order the cases to be posted 


under O. 41, R. 11, and then they come up before a Bench ' 


of two Judges who after hearing appellants’ counsel or Vakil 
either order notice or dismiss them. 

If the practice obtaining here is an indication of what is 
considered to be the jurisdiction of a vacation Judge we find 
he disposes of matters which are usually disposed of at other 
times by a Bench of the High Court consisting of. two Judges. 
I hold that Krishnan, J.’s jurisdiction to dispose of Jail appeals 
was not in any way restricted by the Notification of the 20th 
March, 1922 under the signature of the Registrar. 

The next contention is that the appellant had no opportu- 
nity to engage counsel to argue his case because the Notification 
specifically stated that only urgent applications could be made. 
The Notification runs thus : “ The Vacation Judge will dispose 
of urgent applications which require to be heard immediately 
whether in proceedings on the Appellate or Original Side of 
the High Court. In any case of great urgency application 
may be made by delivering to the Registrar a request to trans- 
mit the necessary papers to the Vacation Judge.” Under 
the heading “ Registrar’s office” the Notification is “ Except 
petitions and applications in non-contentious, testamentary and 
intestate matters and appeals received under S. 420 of the.Code 
of Criminal Procedure from appellants who are in Jail, no 
application other than an urgent application as above mention- 
ed will be received or filed during the vacation." The ap- 
pellant contends that the office would not receive a memo of 
appearance on behalf of an appellant in Jail during the vaca- 
tion because in the case of a Jail appeal unless there is a bail 
application, the appeal is considered not to be an urgent matter. 
Under S. 420 of the Criminal Procedure Code an appellant 
in Jail may present his petition of appeal to the officer in charge 
of the Jail who shall thereupon forward the same to the appel- 
‘late Court. S. 421 provides“ that no appeal presented under 
S. 419 shall be dismissed unless thé appellant or his pleader 
has had a reasonable opportunity of-being heard in support of 
the same.” ‘This provision does not apply to appeals pre- 
sented under S. 420 Criminal Procedure Code. Rule 59 of 
Criminal Rules of Practice lays down “ that no appeal shall be 


summarily rejected until seven days have elapsed after its 
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receipt by the appellate Court. In forwarding such an appeal 
the officer in charge of the Jail shall invariably certify that 


' the appellant has been informed that if he intends to appoint 


a pleader an appearance must be put in within seven days 
from the date on which his petition may reach the appellate 


Court.” Seven days’ time is allowed before a Jail appeal 
is circulated to the Judges. So an appellant has an opportu- 
nity of engaging counsel if he wishes to do so. I do not 


think the office could have refused to receive a memo of ap- 
pearance from a practitioner on behalf of an appellant in Jail 
if it was brought to the notice of the office that the Jail appeal 
might be disposed of during the vacation. ‘There is nothing 
to show that in this case the appellant had not had an opportu- 
nity of engaging counsel before his appeal was disposed of. 
So there is no substance in this contention. 

It is further urged that as the appellant was not heard 
there ought to be re-hearing of the case. When an appeal has 
once been disposed of, the Court is functus officio and cannot 
rehear the appeal. This is quite clear from a numben of 
decisions of the Madras High Court as well as of other High 
Courts. In Ranga Rao, In re (6) it was held that if a cri- 
minal revision petition is dismissed on account of the non- 
appearance of the practitioner who has filed it, the High Court 
is not competent to restore to its file such a petition. In the 
course of the judgment reference is made to R. T. 40 of 1905 
of this Court. It appears that after the dismissal of the ap- 
peal the learned Chief Justice thought that his order was 
wrong and he wanted to allow the appeal. On the matter 
being argued beforg him and Mr. Justice Moore, they both 
thought that they were functus officio the moment they deliver- 
ed their judgment and that they had no power to re-open the 
matter and they directed that a letter be addressed to Govern- 
ment for the exercise of the prerogative of mercy in view of 
the doubt which they entertained as to his guilt. It has been 
brought to our notice that in a récent case Mr. Justice Spencer 
who dismissed a criminal revision petition for default of ap- 
pearance of a practitioner restored it to file and heard the case 
on the merits. In the case of a" criminal appeal or criminal 
revision petition there is no provision in the Code of Criminal 
Procedure for dismissing an appeal or reVision petition for 


6. (1912) 23 M. L. J. 371. 
v 
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default of appearance. In a criminal matter the question is 
not between party and party. It is the duty of the Court 
to go into the matter and dispose of it on the merits. The 
only way of reconciling the conflicting decisions on this point 
is to hold that when a criminal appeal or a criminal revision 
petition is dismissed for default of appearance there is no deci- 
sion on the merits and therefore there is no proper disposal of it 
according to law and the Court may rehear it. The order 
of dismissal for default of appearance in such cases is no judg- 
ment at all and the order is tantamount to an adjournment 
of the case till some one appears and moves the Court to hear 
him. With due respect to the learned Judges who decided 
Ranga Rao Inre (6). I think that the High Court, though it is 
not bound to hear the practitioner in support of a criminal revi- 
sion petition, is not entitled to dismiss it for default of ap- 
pearance but could only dispose of it on the merits. 


In 7 M. H. C. Reports Appendix 29 (Crl.) a ruling is 
given to the effect that when a criminal appeal has been rejected 
without hearing the appellant’s pleader under the correspond- 
ing S. 421 of the Criminal Procedure Code and if it appears 
that an adequate excuse has been made for the pleader’s non- 
appearance the Court could restore the case to its file and hear 
him. In Emperor v. Kallu (9) it was held that a Judge, who 
passed an order on a Jail appeal to the effect that no appeal 
lay and that no sufficient ground appeared for interference 
In revision was not precluded from entertaining the applica- 
tion for revision presented by a counsel in relation to the same 
matter., It has been held in some cases that judgment or 
order is not complete until it is signed arfd sealed and there- 
fore the matter could be reopened. Under S. 369 of the 
Criminal Procedure Code when a judgment has been signed it 
is final, and there is no power left in the Court to reopen the 
case. 

The Bombay High Court in Empress v. Mahomed 
Kashim (10) takes a narrow view with regard to the power 
to rehear criminal appeals and revision petitions dismissed for 
default. But with great regpect to the learned Judges of the 
Bombay High Court I consider that when a criminal appeal 


. . . b + a 8 Ld æ a 
or revision petitigp is dismissed without hearing, there is no 
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judgment at all and the learned Judge or the Bench which dis- 
posed: of the matter for default of appearance could rehear 
the -matter. l 


"The third point argued is that the High Court has power 
fo review.an order passed in a criminal matter. I think this 
is concluded by authority. The earliest case on the point is in 


Queen v. Godai Raout (11). A Full Bench of the Calcutta 


‘High Court presided over by Sir Barnes Peacock held 


that the High Court could not entertain an application to review 
a judgment passed by it in a criminal case. The learned 
Judge observed at page 63: “The Code of Criminal Proce- 
dure does not contain any provision expressly authorising a 
review of the judgment in a criminal case after the judgment 
has been recorded. The Code of Criminal Procedure was 
passed after the Code of Civil Procedure. The latter con- 
tains a section expressly authorising review of judgment but 
the former contains no corresponding section. From this it 
may reasonably be inferred that the Legislature did not intend 
to confer-in criminal casés a power similar to that which they 
had been given in civil cases.” “Now the Code of Criminal 
Procedure has been amended a number of times, and the Legis- 
lature has not chosen to give a power of review to any Court in 
a criminal case. S. 369 is relied upon as showing that the 
High Court has power by implication to review a judgment 
passed in a criminal case. I think such a contention is un- 
tenable. S. 369 runs thus: ‘ No Court other than a High 
Court, when it has signed its judgment shall alter or review 
the same, except as provided in Ss. 395 and 484 or to correct 
a clerical error.” “ The exception contained in 9. 369 is with 
yeference to the power of.review in regard to cases decided by 
a Judge of the High Court presiding over the Sessions when 
points afe reserved for consideration by the Full Bench ? or 
on the certificate of the Advocate General. The case reported 
in Queen Empress v. Durga Charan (4), Queen Empress v. 
C. P. Fox (5), Inthe matter . of Gibbons (1) are all 
authorities for the position that a Division Bench of the High 
Court has no power to review ifs judgment pronounced in a 


criminal revision case or a criminal appeal. 
i e 








i 1886) I L. R. 14 C. 42 4. (1885) 1. L. R. 7 All. 672 
5. (1885). I. L. R. ro Bom 176 11. (1866) 5 W. R. 61 Cal. 
_ 9 
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>  Inthis case the appellant has not applied for review and 
I-consider that this Bench which did not hear the case originally 
has no power to review the order. In these circumstances 
the order of Mr. Justice Krishnan made during the vacation 
on the appeal of the appellant is good and the matter cannot 
be reopened. That being so we cannot hear the appeal before 
us and it must be dismissed. 


eV, Appeal dismissed, 


PRIVY COUNCIL. 


: PRESEN :__ LORD . BUCKMASTER, LORD PHILLIMORE, 
MR. AMBER ALI, SIR LAWRENCE JENKINS AND LORD 


” SALVESEN. 
l (On appeal from the Madras High ai 


Kamulammal | Appellant", 
E v. 

T. B. K. Viswanathaswami Naicker and others Respondents. 

Hindu Law—M itakshara—Inheritance—Sudras in Madras—Illegitimate 

son—Share. 


Under the Mitakshara law in Madras, the illegitimate son of a-Sudra in- 
herits one-half of the share to which he would have been entitled had he been 
legitimate. 

In a competition between the legally married widow and the sole illegitimate 
gon, the latter would take a half-share of the inheritance and so he and the 


-widow take equal shares. 
` Annaswamy Moedelly v. Thandavaraya, Madras Sud, R. for 1864, p IT 


Norton's Leading Cases Vol. II, p. 499 followed. 
Gangabai v. Bandu, 40 Bom, 369 distinguished. : ° 
Decree of the High Court affirmed. s 


Appeal (No. 45 of 1919) from a decree of the Madras 
High Court, varying a decree of the Court of the Subordinate 
Judge of Madura. 

= The Zamindar of Bodinaickenur, a Sudra by caste, died 
in 1888, leaving his widow (the appellant) and an illegitimate 
son (the 1st respondent) among others as his survivors. He 
had no legitimate issue. A paper writing was set up by the 
widow as the last will of her husband but both the Indian 
Courts found against it. The only question left to be decided 
in the appeal is whether the illegitimate son was entitled as 
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against the appellant, the legally married widow, to a one- 
third or a one-half share in the personal or self-acquired pro- 
perties of the Zamindar. 

The trial Judge decreed only one-third share ; the High 
Court varied that decree and gave the illegitimate son a half- 
share. Hence the appeal. The facts are fully set out in their 
Lordships’ Judgment. (For a full report of the High Court 
proceedings see 24 M. L. J. 271. and 30 M. L. J. 451. 

1922. Nov., 20, 21. De Gruyther, K. C. and Dube for 
the appellant argued that the Indian Courts were wrong in find- 
ing that the properties decreed are the personal or self-acquired . 
properties of the late Zemindar ; that they constituted part of 
the Zamindari; that the Will set up by the appellant was 
genuine and that the Courts found against on mere suspicion ; 
that the release deed given by the mother of the Ist res- 
pondent as his guardian was a family arrangement and ought to 
be given effect to ; and that the Ist respondent was not entitled 
to any relief. If the Court were of opinion that the release 
deed could not be given effect to for any reason, the Ist res- 
pondent is only entitled to one-third share. Gangabai v: 
Bandu (1). (Various Hindu Law Texts were also referred 
to). | 

Matthew, K. C. and Ingram for the respondent No. 1 
argued that the alleged Will was a spurious document ; that 
the release deed was not intended to and does not interfere with 
his claim to a share of the Zamindar’s partible property ; that 
it is not binding upon him ; and that according to the Hindu 
Law texts and the various decisions of the Courts in the Madras 
Presidency beginning with the decision in Annasawmy M oodelly 
v. Thandavaraya (2), he was entitled to one-half share. 

Brown for respondents 3 to 8 supported the pleas of the 
1st respondent and the decree of the High Court. 

1922. December, 10. The Judgment of their Lordships 
was delivered by KAA 

Sir Lawrence Jenkins :—This is an appeal from a decree 
dated the 26th October, 1915, of the High Court of Judicature 
at Madras, which varied a decree dated the 14th October, 
1905, of the Court of the Subordinate Judge of Madura. 


AA AA PS 
1, (1915) I. L. R. 40 B. 369, . 2 (1864) Mad, Sud, R. p. 11, 
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The case started as far back as the 25th April, 1902, and 
is one of much detail in which numerous issues have been 
raised ; but the points now in contest have been reduced to 
two, and it will only be necessary to set forth so much of the 
complicated story as relates to,them. 


In December, 1888, Kamaraja Pandiya Naicker, the 
Zamindar of Bodinaickenur, a Sudra by caste, died, and there 
survived him (among others) his illegitimate son the original 
plaintiff in the suit, his wife the original 1st defendant, his 
daughter the 2nd defendant, and certain collateral agnates who 
are parties to the suit. He left no legitimate male issue. 
The appellant set up a paper-writing as her husband’s last 
will. Both Courts have held it not proved. Though this 
finding has been questioned in the appellant’s case, its propriety 
is, in their Lordships’ opinion, concluded by the concurrent 
findings of the Courts in India. And so the only point left 
for decision is whether the plaintiff, as the sole illegitimate son 
of the late Zamindar, was entitled as against the appellant, the 
lawfully-married widow, to a one-third or a one-half share in 
the personal or self-acquired properties of the Zamindar. 


- The Subordinate Judge decreed only one-third in his 
favour ; the High Court held him entitled to one-half. From 
this decision the widow has appealed. Both the widow and 
the illegitimate son have died during the litigation, and repre- 
sentatives have been substituted in their place. The rights of 
the illegitimate son of a Sudra in the Madras Presidency rest 
principally on a text of Yajnavalkya as explained and developed 
in the Mitakshara and other authoritative commentaries. 


In the concluding section of Chapter I of the Mitakshara 
the rights of a son by a female slave in the case of a Sudra’s 
estate are considered. It 1s conceded that the plaintiff comes 
within the scope of the section. In paragraph I the text of 
Yajnavalkya is quoted, and in the second paragraph it is inter- 
preted. According to Colebrook’s translation they run as 
follows i 

_“y, The author next delivers a special tule concerning the partition of 
a Sudra’s wealth. ‘Even a son begotten by a Sudra on a female slave may 
take a share by the father’s choice. But if the father be dead the brethren 
should make him partaker of the moiety of a share; and one who has no 
brothers may inherit the whole property in default of daughter’s song!” 
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“2, The son begotten by a Sudra on a female slave obtains a share by 
the father’s choice or at his pleasure. But after (the demise of) the father, 
if there be sons of a wedded wife, let these brothers allow the son of the female 
slave to participate for half a share; that is, let them give him half [as much 
as is the amount of one brother’s] allotment. However, should there be no sons 
of a wedded wife the son of a female slave takes the whole estate, provided 
there be no daughters of a wife nor sons of daughters. But, if there be such, 
the son of the female slave participates for half a share only.” 


The words enclosed in brackets are a gloss by Balam- 
bhatta or Subodhini. = 
Here the contest is between the illegitimate son and the 
widow, and though the widow is not named in the text it ts 
well settled that as a preferential heir to the daughter's son she 
is included among those who share with the illegitimate son, 
and it would serve no useful purpose to speculate why she was. 
not mentioned in the text. But the measure of the respective 
shares still has to be determined. The text and the commen- 
tary speak of the illegitimate son being made partaker of a 
moiety of a share or participating for half a share, but there 
is no explicit statement as to the unit in which he is to take his 
half-share. There are two possible views—either that he is 
to take one-half of the other participant’s share, or one-half 
of what the legitimate son would have taken had he been legiti- 
Inate. | 4 
_ Mr. J. R. Gharpure, an able Sankritist and a vakil of 
the Bombay High Court, in his recent translation of the Mita- 
kshara, renders the text of Yajnavalkya as providing that the 
brothers should make the illegitimate son “a half-sharer” 3 
and his translation of Vijnaneswara’s commentary on this text 
is “ these brothers should make that son of the female slave a 
half-sharer, i. e., they should give him a half from their own 
allotment. ’’ He appends a footnote in which he says this is 
made clearer by Balambhatta and Subodhini, and gives what 
purports to be a quotation from Balambhatta and Subodhini in 
these words, “ From the entire estate a half of what would 
be regarded as his share, 7. ¢., one-half of the amount allotted 
to a legitimate issue.” Their Lordships have unfortunately 
had no opportunity of examining these authorities. This 
rendering “ half-sharer”’, which i not without significance, is 
also to be found in Rao Sahib Mandlik’s translation of Yajna- 
valkya’s. text. i ae: 
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: In the Sarasvati Vilasa this text is cited, and the comment 
on‘it is in these terms, “ The meaning is that even when there 
is a daughter's -son, the son of the female slave takes = a 
halt je (paragraph 396). UA 


The Dattaka-Chandrika, Ch. V, 31, deals with the text as 
—follows, “ Therefore if any, even in the series of heirs down 
to the daughters’ son exist, the son by a female slave does not 
take the whole estate, but only shares equally with such heir. ” 
Though the Dayabhaga is not a governing authority in Madras 
it is worthy of notice that in commenting on this téxt Jimuta 
Vahana lays down that if there be'a daughter’s son the illegiti- 
mate son shall share equally with him, adding the explanation 
‘that as no special provision occurs it-is fit that the allotment 


should be equal (Ch. LX, 31). 


The Daya-Krama-Sangraha, another Bengal authority, is 
to the same effect (VI, 1-35). In Colebrook’s Digest the rule 
is further elaborated, and it is there said that “after the 
death of the father, if no such will had been declared, the 
brethren born of a wife legally married shall allot him half a 
share__that is, half of such share as would have been assigned 
had his mother been legally married. | Consequently a son by 
a female slave not superior in. class to her Sudra master shall 
obtain the moiety of a full share. ’ 

These last cited commentaries, while not of governing 
authority in Madras, at any rate show the sense in which the 
text has been understood elsewhere. 7 


Though in Ch. 1, S. XLI, of the Mitakshara thereris no 
explanation. of how the half-share is to be compited, still in 
another part. of the treatise there are directions which indicate 
the method. of computation approved by its author in the ascer- 
tainment of fractional shares. ~ Thus in. Ch. -I, S. VII, para- 
graph S, it is provided that “sisters should be disposed of in 
marriage, giving them as arallotment the fourth part of a 
brother’s own share.” In paragraph 6 it is said that the 
meaning is that the girl shall be allowed to participate for a 
quarter of such a share as Would be assignable to a brother of 
the same rank with herself.e This is worked out in paragraph 7 
as follows +. 
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“For example,.if a person had only a Brahman, wife and leaves one 
son dad one daughter the whole: paternal estate should be divided into two. 
parts and one such part be sub-divided into four ; and the quarter being given 
to the girl, the ‘remainder shall -be taken by the son. Or, if there be two sons 
and one daughter, the whole of the father’s estate should be divided into three 
parts; and one „such. part be sub-divided into four; and the quarter having 
been given to the girl, the remainder shall be daad by the sons. But if 
there be one son and two dauzhters the fathers property should be divided 
into thirds, and two shares be severally sub-dividéd into quarters ; then, having 
given two quarter shares to the girls, the son shall take the whole of the residue. 
It must be similarly understood in any case of an equal or unequal number of 
brothers and sisters alike in rank.” 


In the second volume of Norton's Leading Cases, p. 499, 
reference is made to a case of Aunasamy Moodelly v. Tandava- 
raya (1), and the ruling 1s stated in these terms, “ Where 
plaintiff (illegitimate) and defendant (legitimate) were two 
brothers the property was divided one-quarter to the plaintiff, 
three-quarters to the defendant.” This would be in conformity 
with the rule of division that would give an illegitimate son 
one-half of the share to which he would have been entitled had 
he been legitimate. 


Reference, however, has been made to Gangabai v. Ban- 
du (2), where it was decided by the Bombay High Court that 
in a competition between the widow and an illegitimate son 
the son took only one-third. But from the judgment delivered 
it is apparent that this conclusion was not in accordance with 
the view that the learned Judges took of the text and the com- 
mentaties, but was founded on what they understood to be the 
case-law of the Bombay Presidency. 

[f the true method of computation be to allot to the ille- 
gittmate son one-third of what he would have taken had he 
been legitimate, then where the competition is between the 
illegitimate son and the widow the allotment of the respective 
shares presents no difficulty. Such a son if born of a lawfully- 
wedded wife would have taken the whole ; by reason of his 
illegitimacy this would be reduced to one-half ; and so he and 
the lawfully-married widow would take in equal shares, 


In Madras this result, according to the judgment of the 
High Court now under appeal, has the support of the case-law 
of that Presidency, and it was definjtely stated in the course of 


y. Madras Sud. Rep. 1860, p. 11. 2 (i9i57 IL, R go Bom. 46¢ 369. 
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the present. argument, without being controverted, that as 
has been no departure i in Madras on the. rule of equal shares. 

The learned Judges of the High Court, after a reference 
to the decisions, say. “In this state of things we are not pre- 
pared to depart from the course of decisions. in this Court, 
which hold that the plaintiff is entitled to share equally with 


the-widow. ” - This, i in their Lordships’ opinion was the right 


conclusion at which to arrive, and they will _ accordingly 


humbly advise His Majesty that this appeal be dismissed with 
costs. There will be only one set of costs. 


H. S. L. Polak for the appellant. . 
Solicitor for respondent No. 1 : D. Gr ini Pole 
Solicitor for respondents Nos. 3-8 : Douglas Grant. 


~K. V. L. N. | ~ Appeal dismissed. 





PRIVY COUNCIL. 


PRESENT : -LORD PHILLIMORE, SIR Jonn EDGE, SIR 
LAWRENCE JENKINS AND LORD SALVESEN. 


T he Secretary of State for India in Council... Appellan 
v. 
WAA 'and another Respondents. 


(On appeal from the Bombay High Court). 


Saranjain. Grant—Land or royal share of revente—Presumplion—Onus—Re- 

sumbtion by Government-—Juris(iction of Civil GCourts—Bombay Revenue is 
diction Act of 1876, S. 4. 
A Saranjam ‘grant may be either of the soil and the whole revenue denved 
from it; or a grant of the royal share of the revenue only, 
sumption ‘that. the grant is a. grant of revenue only. 
must be determined on the facts in each case. 

` Suryanarayjana v, Potanna, L. R. 45 I. A. 209 : Chidambara Sivaprakasa v. 
Veerama Reddi, L. R. 49 I. A. 286 ; followed. l 

In the-case of- a Saranjam grant of the soil the AWA Ya right of 
resumption cannot be questioned in the Civil Courts. S. 4 of the Revenue 


Jurisdiction: (Bombay) Act of 1876 militates against such jurisdiction, 
Decree of the High. Court reversed. 


-< * Appeal (No. 56 of 1921) froma decree. of the Bony 


High Court, reversing a Decree of the District. Judge of 
Dharwar. 


There is no pre- 
_ The quality of tht grant 


“The respondents are ‘the descendants of one Panduranga- 


rao,avho held part-of Hebli estate on a Séranjam grant made 
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by the Government to one of his ancestors. On Panduranga’s 
death’ ,the Government resumed-the lands and made a fresh 
grant of-them to the 2nd defendant in the suit.. The respon- 
dent No. 1-filed the suit claiming the estate. The-main defence 
raised was that under S. 4 of the Revenue Jurisdiction Act of 


1876, the Civil Courts have no jurisdiction to question the res 


sumption of the lands made by the Government. > The trial 
Judge held that the grant was of the soil and that he had no 
jurisdiction to interfere with the resumption of the lands. “The . 
High Court, influenced by the view that there isa presumption 
that a Saranjam grant was a grant of revenue only, held that 
the burden of proving that it was not so was on the party alleg- 
ing it and reversed the decree of the trial Judge.’ The Secre- 
tary of State for India preferred the present appeal, 


Sir George Lowndes, K. C. and Brown for the appellant. 


The decree of the High Court is wrong. There is no 
presumption that a Saranjam grant is a grant of revenue only. 
It may be a grant of the land itself as in this case. The quality 
of the grant has to be determined on the facts of each case. 
Suryanarayana v. Potanna (i) Chidambara Sivaprakasa v. 
Veerama Reddi (2). The plaint makes no mention of the 
point relied upon by the High Court that the ancestors of the. 
plaintiff held the lands in full ownership. The only inference 
that can be drawn from the evidence is that the grant was.a 
grant of the soil. When once this is found, S. 4 of the Reve- 
nue Jurisdiction Act of 1876 ousts the jurisdiction of the Civil 
Courts to question the propriety of resumption by the Govern- - 
ment. This was the view taken by the District Judge and it 
is the right view. ` os y 2 


r 


_. De Gruyther K: C. and Parikh for the respondent: 


The grant was a regrant of the Saranjam by the Peshwa. 
It can only be a ‘grant of the revenue only. At the time of 
either grant, the plaintiff's ancestor was in occupation of the 
lands. S. 4. of the Bombay Revenue Jurisdiction Act ‘does not 
bar the suit in the Civil Court. oe a 
Sir George Lowndes, K. C. replied. 
. I. . (1918) 451. A. 20977 0o o5 l iii 
` & (1922) 49 I. A. 286, 
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“1922. Dec, 8. The Judgment of their Lordships was P. C. 





delivered by . 4 .  , Secretary of 
ets - "State far 
_ Lord Salvesen :—This is an appeal against a decree = Mhdizin 


of the’ High Court of Judicature at Bombay, dated the mean 
= 22nd December, 1916, which reversed a decree of the District  Laxmibi 
Judge of Dharwar, dated the 6th January,1913. The suit Lord 
relates to a part of the Hebli estate, from which the plaintiff Salvesen. 
was evicted by the Government on the death of his grandfather, 
Pandurangrao. Their object in doing so was to prevent parti- 
tion of what they regarded as an impartible estate held under 
a grant of Saranjam. 
It is not necessary to recapitulate the facts which have 
been very fully stated in the judgment of the District Judge 
of Dharwar or to consider the majority of the points which 
were disposed of by him and on appeal by the High Court at 
Bombay. - The sole issue which remains for determination is 
whether the Saranjam grant made by the British Government 
in favour of an ancestor of the plaintiff was a grant of the royal 
revenue only, or was a grant of the land itself, or of the whole 
revenue of the land coupled with a right to hold it. The 
learned District Judge held that the original grant by the 
British Government was a grant of the whole revenue 
of the land, and that this carried with it the right 
to make the best possible usé of unoccupied land. 
The High Court at Bombay\ in reversing his decision 
held. that the grant was one of the royal share of the 
revenue only and not of the soil. In reaching this conclu- 
sion it is impossible to resist the view that the Judges of the 
High Court were much influenced by their yiew that there is a 
presumption that a grant of Saranjam is a grant of royal re- 
venue only, and accordingly that the burden of proving that, in 
any particular case of Saranjam, it is a grant of the soil, lies 
upon the party alleging it. They relied upon various cases 
cited and which at that time seemed to establish this proposi- 
tion.. They had not, however, the benefit of two recent deci- 
sions of this Board, viz : Suryanarayana v. Patanna, (1), and 
Chidambara Sivaprakasa . Pandara Sannadhigal v- Veerama 
Reddi, (2), in both of whiclt it was held that there is no such 
presumption. z TE l 


1. (1918) L. R. 45°I. A. 209 :36 M. L. J. s85. 
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In conformity with these decisions their Lordships are 
of opinion that a grant of Saranjam may be either of the soil 
and the whole revenue derived from it, or a grant of the royal 
share of the revenue only. It must be determined in each | 
case upon the facts what was the quality of the original grant, 
although it may well be that it is ordinarily a grant of the royal 
revenue only. It may be that as the plaintiff was dispossessed 
by the British Government in 1901 there is a certain onus upon 
the appellant to justify his dispossession, but this becomes of 
little materiality when evidence is adduced from which a con- l 
clusion in fact may be legitimately drawn. In the present 


‘casé the oral evidence is of no value as supporting the plaintiff’s 


case, and an inference must be drawn one way or the other 
from the documents that have been produced in the case. 
These have been examined in detail by the District Judge on 
pages 35 and 36 of the record, and their Lordships concur 
generally in the result of his analysis. It is plain that the 
original grant was made in respect of political services ; and 
while it is no doubt possible that the grantees were at that time 
the owners of the estate, and that all that the grant was intend- 
ed to give them was a release from payment of the royal share 
of the revenue, there is nothing in any of the documents pro- 
duced which suggests such a limitation. On the contrary in 
jone of the. early documents founded on the grant was made 
expressly of the Kasba Hebli with its hamlets and Watnhal, 
with the Mahal Jukath and Mokassa “ with the whole of the 
dues and cesses and hidden treasures, exclusive, however, of 
the ques of Huckdars and Inamdars,” and the language of 
the other documents is in similar terms. It is significant also 
that in the deed of partition executed by Pandurangrao in 
1879; the property partitioned is described as the Jahagir vil- 
lages of Kasbe Hebli and Majre Watanahal and the Mouza 
of Talvai and Kurdapur “ obtained from the British Govern- 
ment. Throughout the documents there is no suggestion 
that what was conveyed was merely the royal share of the 
land revenue. They assume throughout that the whole re- 
venue of the lands was conveyed to the grantees and the amount 
of the nazarana which has been levied from time to time ap- 
pears to have beens based on the yearly revenue of the estate, 
“there being no suggéstion (as the learned District Judge 


~ 
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says) that revenue derived by the holder as occupant, as dis- 
tinct from Saranjamdar was not liable to nazarana.” All 
these considerations are sufhcient in their Lordships’ opinion, 
to justify the inference that the original grant was a grant of 
ithe soil, 


It is significant as bearing on the result at which their 
‘Lordships have arrived, that the plaintiff in his original plaint 
nowhere mentioned-the view upon which the learned Judges 
of the High Court proceeded. His main claim was that he 
was a full owner of the property in dispute, and that the estate 
in question was granted as Sarva Inam hereditarily in recogni- 
tion of the services which his ancestors had. rendered in -assist- 
ing the British in settling the country conquered from the 
Peshwas.- This claim was rejected by the District Judge and 
has now been admitted by the plaintiff to be untenable. As an 
alternative to this claim, based on the grant by the British 
Government, the plaint proceeds as follows':_ 

$ Saranjam grant is a grant of the Revenue only, and the Cars 
cannot resumc the Raitava rights which the plaintiff and his ancestors have been 
enjoying from ancient times. And even if the Saranjam grant be of the soil, 
Government has no right to resume it. And the estate in suit is partible, ” 

It is not clear what is meant by “ Raitava rights, ” but the 
statement sufficiently discloses that they are rights of occu- 
pancy only and not of ownership, and a claim of this kind 
was strenuously maintained in the lower Court with regard 
to the occupation of lands which were unoccupied at the date 
of the original grant. This latter claim has now been aban- 
doned. In no part of the plaint is it possible to find a claim 
that the Saranjam grant was a grant of the royal share of the 
revenue only. It appears, however, that this point was 
argued, and it has not been the practice of their Lordships to 
construe the pleadings too strictly, or to exclude a plea, which 
was not embodied in the plaint, from being made an issue in 
the case. The fact, however, that it did not occur to the 
plaintiff's advisers to propound this contention on the evidence 
which he adduced has a bearing on the question as to the pros 
per inference to be drawn in fact from that evidence. 


As the case was fr: amed, the jurisdiction of the Civil 
Courts in India was apparently not ousted.” But in the view 
which their Lordships now take, the right of the Government 
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to resume these lands could not be questioned - in the Civil 
Courts. ya 

In the result their Lordships will humbly diss His 
Majesty that the decree of the High Court at Bombay should 
be set. aside and the suit dismissed with costs, here and-in the 
Courts below. 

~ Solicitor for appellant : Solicitor, India Office. 
Solicitor for respondent : E. Dalgado. 
K. V. L. N. Appeal allowed. 





PRIVY COUNCIL. 
Present :— Lord BUCKMASTER, Lord PHILLIMORE, SIR 
Joun Eper and Lord SALVESEN. , 
(On appeal from the Patia High Court). 


Sahdeo Narain Deo and others Appellants.” 
Ue 
Kusum Kumari ... Respondent. 
Hindu Law—A boriginal Bhuiyas—‘ Chowrast” — gadts—Successton— 


Adoption—Special custom—Property situate in Santhal Parganas—Bhagalpur 


Court—Jurisdiction—Regulation LI of 1872. 


'. The holders of “ Chowrasi” gadis, of which Lachmipur Raj is one, claim 
to be Surjabansi Rajputs and as such, high caste Hindus. They are really 
descendants of aboriginal Bhuiyas who had become Hindus long ago. On the 
question whether an adopted son succeeds to the gadi, either by law or custom, 

Held, that this clan of Chowrasi gadis had ‘adopted in general, not only 
Hindu religion and Hindu social usages, but also the Hindu Law regulating 
succession to landed property, though they still retain some relics ‘of non-Hinduism. 

Held also on the evidence that the custom of excluding adopted sons from 
succession was not established. 

Fanindra Deb Raikat v. Rajeswar Das, L. R. 122 I. A. 72; Muhammad 
Ibrahim Rowther v. Shaikh Ibrahim Rowther, L. R. 49 1. A. 123; Palaniappa 
Chettiar v. Alayan Chetti, L. R, 48 I. A. 539 distinguished. 

Custom of impartibility and succession of nearest of kin discussed and dis- 
tinguished, 

Decision on the question whether, under Regulation III of 1872 relating ‘to 
Santhal Parganas, Bhagalpur had jurisdiction to try the suit, part of subject 
matter being situate in Santhal Parganas considered unnecessary, 


Appeal (No. 72 of 1921) from a decree of the Patna 
High Court, affirming a decree of the Additional Subordinate 
Judge of Bhagalpur. . . 

The suit was, brought by the appellants to recover the 
Lachmipur Raj as the half-brothers of the last holder, against 


aa 


PART Kiji.) THE MADRAS LAW JOURNAL: REPORTS, 477 
the defendant who was in possession as the adopted son of the 
last Holder. The question was whether by laty or custoin 
obtaining in the clan to Which the parties belong, adopted sons 
were excluded from siiccession to landed property. Both 
Courts in India held that they had adoptéd the Hindu Law of 
succession and dismissed the claim. Hence the appeal. , 

The facts of the case and the purport of the arguments 
is. fully set out in their Lordships’ Judgment. 

1922. Oct, 31; Nov., 2,3. De Gruyther, K. C., 
Dunne, K. C. and Dube for the appellants. 

Sir George Lowndes, K. C., Brown and McNair for the 
respondent. | 
1922. Dec, 4. The Judgment of their Lordships was 
delivered by | 

Lord Phillimore._.The question to be decided in this 
case is whether the succession to an impartible estate, called 
the Lachmipur Raj, devolved upon the adopted son of the last 
owner, Or upon his nearest collateral blood relation. The 
- action was brought by two half-brothers, claiming in the alters 
native that one or other was entitled to succeed according to 
the rule of primogeniture established for this property (with a 
third plaintiff, the assignee, for value of part of their 
claims), to recover possession from the defendant, who alleged 
that he was the adopted son of the last holder. Various 
points were raised as to the fact and regularity of the adoption, 
but these were disposed of .in the course of the case in favour 
of the defendant. The plaintiffs’ main case, however, was 
that there was a “ family or clan custom which forbids and bars 
inheritance by adoption, ° or, as counsel “for the plaintiffs has 
invited their Lordships to look at the matter, that the succession 
to this estate is not regulated in any sense by Hindu law, but 
wholly by custom, which custom has no place in it for adoption, 
or, alternately, for the succession of an adopted son. 


The Lachmipur Raj, isesituated in N. W. Bengal in the 
district of Bhagalpur, part of it extending into the Santhal 
‘Parganas. A point was raised inthe case by reason of Regu- 
lation III of 1872, relating to these Parganas, the Court of 

the Subordinate Judge of Bhagalpur had no jurisdiction to try 
it, even though ‘tthe plaintiffs abandoned that part of their 


claim which related to the portion in the Santhal Parganas. 
oe 


P. C, 
Narain Deo 
v. 
Kusum 
Kumari 


~ 


Lord 
Phillimore. 


PLE, 


N arain Deo ` 


Y. 
Kusum 
Kumari 
Lord 

Philli more. 


478 THE MADRAS LÀWJOURNAL REPORTS, (VOL: XLV. 


“This view was taken in the High Court, and, if it be cor- 
rect, is at once fatal to the case of the plaintiffs. It seemed, 
however, to their Lordships not so plain, on first impression, 
that this decision was correct, and counsel for the respondent 
desiring to have the matter tried upon the merits, their Lord- 
ships have heard the argument upon the merits without further 
discussion of the preliminary question of jurisdiction, and as up- 
on the merits they have come to a conclusion, in accordancé with 
that of both Courts below, that the plaintiffs have failed to 
make out their case, they do not deem it necessary to enquire 
further into the question of jurisdiction. 


The Lachmipur estate appears to be one of several which 
are comprised under the term, the 84 gadis called Chworasi__. 
apparently a form of the vernacular word for 84. The 
holders of these gadis all claim to be Surjabansi Rajputs, and, 
as such, high-caste Hindus. They differ, however, in some 
customs, social and otherwise, from ordinary high-caste 
Hindus, and it is now said of them by the plaintiffs that they 
are really descendants of an aboriginal tribe called Bhuiyas, 
who have assimilated the manners of Hindus for many gene- 
rations, and, having had fictitious pedigrees made out for them 
by Br ahmins, now claim to be Rajputs. Certainly the bulk 
of the inhabitants in the district arc Bhutyas, and, though it is 
possible that these particular gadi holders may be lineal des- 


_ cendants of Rajput invaders and conquerors, the High Court 


has proceeded on the footing that they are by descent Bhuiyas. 
Their Lordships, without pronouncing upon the anthropo- 
logicaf question, will assume, as the assumption is favourable to 
the plaintiffs, that this clan or collection of families, and in 
particular the family in which this estate has been held, are 
aboriginal Bhuiyas. The question then will be whether in 
matters of succession they have retained their aboriginal cus- 
toms, or have adopted Hindu law, in whole or in part, and 
specifically whether by law or custom the succession af an 
adopted son IS admitted. 


Upon this point the AKA haye the deciston of both 
Courts in India against them, and if the point to be decided is 
to be regarded as a question of pure fact, this would in an ordi- 
nary case be enough to dispose of the appeal. But it is said that 
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correct conclusion, because he omitted all consideration of the 
origin of.the family, and that both he and the High Court erred 
in law -in putting the burden upon the plaintiffs, whereas it 
ought to have been put strongly upon the defendant. This 
latter argument depends upon a consideration of the decision 
of this Board inthe case of Fanindra Deb v. Rajeswar 
Dass (1), and as it is upon this case that the appeal is founded, 
itis desirable to deal with it in limine. Jt turned upon the 
question whether the custom of adoption and succession -by 
adoption was admitted in a family of the Koch tribe, who had 
begun to designate themselves as Rajbansis, and for social 
purposes affected to be Hindus. This Board came to the con- 
clusion. that, though they affected to be Hindus, they were not 
generally g governed by Hindu Law, but had retained and were 
governed by family custom, which as regards some matters 
was at variance with the Hindu law ; and this Board held that 
the High Court had been wrong in holding that the question 
was “whether the general Hindu law was modified by a 
family custom forbidding adoption, ” and that the real question 
was “whether with respect to inheritance the family is governed 
by Hindu law or by customs which did not allow an adopted 
son to inherit. ” - Having thus stated the question, their Lord- 
ships camé to a souchicion upon the evidence agreeing in this 
respect with the Judge of first instance, and disagreeing with 
the High Court, that without regarding the burden of proof 
the facts showed that no succession ‘by way of adoption was 
admissible... They summed up their judgment by saying :— 
“Whether, if the Baikunthpur family were shown to have become «Hindus 
out and out saving only special customs, such evideħce would be sufficient to 
prove a special custom need not be discussed here. The family is in a totally 
different position., And their Lordships have no hesitation in holding that what- 


ever Hindu customs may have been introduced into it, the custom of succession 
by. adoption has not been introduced, ” 


The effect of this decision-is stated in M nae Ibra- 
ham Rowther v. Shaikh Ibrahim Rowther (2), where their 
Lordships express themselves as follows + 

“The question at issue was whether in the “family” then under discussion 
there was a legal power to adopt. Had its members been Hindus they would 
bave „been governed by Hindu Law, and there would -have- been this power, 


But: though `` they affected to be Bindu, that ‘in ‘fact, Was not their status ; 
. the ‘utmost that could be said was that, though the family had introduced many 
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Hindu customs, they in fact were governed by family customs. Of such a 
family it was manifestly appropriate to remark that ‘the question is not whether 
the general law is modified by a family custom forbidding adoption, but whether 
with. respect to inheritance the family is governed by Hindu Law, or 
by customs which do not allow an adopted son.to inherit’ ” 

Upon the principle thus laid down, the proper enquiry is 
whether this family can be said to have become so far Hindu 
as to throw the burden of proof upon the plaintiffs, or whether 
the opposite conclusion should be come to, which would throw 
the burden upon the defendant. 
` , A great mass of evidence was given in the case, mostly on 
the specific question of the custom of adoption, but, incidentally, 
with regard to the other customs of the family or clan of Chow- 
rasigadis. But before coming to this evidence their Lordships 
would wish to begin at the beginning, and sec the account which 
the plaintiffs, other than the assignee, give of themselves. Their. 
plaint, filed on the 18th September, 1907, said that either of 
the claimants was “ a Hindu governed by the Benares’ school 
of Hindu law ” ; that the Lachmipur estate was an impartible 
Raj, the succession to which was governed by a family custom 
or Kulachar ; that it was one of 84 gadis “ owned and possess- 
ed by Surjabansi Rajputs of the same clan” as the deceased, 
which went by the collective name of Chowrasi: and that 
among the holders of these gadis there was a “ family or clan- 
nish-custom which forbids and bars inheritance by adoption and 
the succession to these gadis by blood relations cannot be de- 
feated by adoption.” This allegation made in paragraph 5 
is repeated in paragraph 11. It should be added that in: para- 
graph, 3, when dealing with the rights of a widow who came 
into the line of succession, she is said to have come into posses- 
sion “with the limited rights of a Hindu widow succeeding to 
the property of her deceased husband under the Benares school 
of Hindu law. ” ' a 

In accordance with this contention, the issue framed in 
respect of this matter was stated as follows: “ Is the Laksh- 
mipur Estate one of the alleged 84 Gadis called Chowrasi, as 
stated.in paragraph § of the plaint, and governed by a family 


_ or clannish custom ‘by which adoption is forbidden and which 


bars inheritance by ani adopted son ?, Ts such a custom valid?” 
And upon that a large part of the evidence had been given 
when, on the 26th July, 1915, an application was made by a 
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> 922, Dec;:8. - The Judgment’ of their Lordships was 
delivered by l Ea l 

_. Lord Salvesen :—This is an appeal against a decree 
of the High Court of Judicature ‘at Bombay, ‘dated the 
22nd: December, 1916, which reversed a decree of the District 
Judge of Dharwar, dated the 6th January,1913. The suit 
‘relates to a part of the Hebli estate, from which the plaintiff 
was evicted:by the Government on the death of his grandfather, 
‘Pandurangrao. Their object in doing so was to prevent parti- 
tion of what they regarded as an impartible estate held under 
a grant of Saranjam. . 

It is not necessary to recapitulate’ the facts which have 
been very fully stated in the judgment of the District Judge 
of Dharwar or to consider the majority of the points which 
were disposed of: by him and on appeal by the High Court at 
Bombay. > The sole issue which remains for determination is 
whether the-Saranjam grant made by the British Government 
in favour of an ancestor of the plaintiff was a grant of the royal 
revenue only, or was a grant of the land itself, or of the whole 
revenue of the land coupled with a right to hold it. The 
learned District Judge held that the ‘original gtant by the 
British Government was a grant of the whole revenue 
of the land, and that this- carried with it- the right 
to make the best possible. use of unoccupied land. 
The High Court at Bombay) in reversing his . decision 
held. that.the . grant was one of the royal: share of the 
revenue only and-not of the soil. In reaching this conclu- 
sion it is impossible to resist the view that the Judges of the 
High, Court were much influenced by theireview that there is a 
presumption that a grant of Saranjam is a grant of royal re- 
vénue only, and accordingly that the burden of proving that, in 
any particular case of Saranjam, it is a grant of the soil, lies 
upon the party alleging it. They relied upon various cases 
cited and which at that time scemed to establish this proposi- 
tion.. They had not, however, the benefit of two recent deci- 
sions of.this Board, viz : Suryanarayana v. Patanna, (1), and 
Chidambara Sivaprakasa. Pandara Sannadhigal v Veerama 
Reddi, (2), in both of which it was held that there is no such 
presumption. ee . - 
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In conformity with these decisions their Lordships are 
of opinion that a grant of Saranjam may be either of the soil 
and the whole revenue derived from it, or a grant of the royal 
share of the revenue only. It must be determined in each 
case upon the facts what was the quality of the original grant, 
although it may well be that it is ordinarily a grant of the royal 
revenue only. It may be that as the plaintiff was dispossessed 
by the British Government in 1901 there is a certain onus upon 
the appellant to justify his dispossession, but this becomes of 
little materiality when evidence is adduced from which a con- 
clusion in fact may be legitimately drawn. In the present 
case the oral evidence is of no value as supporting the plaintiff s 
case, and an inference must be drawn one way or the other 
from the documents that have been produced in the case. 
These have been examined in detail by the District: Judge on 
pages 35 and 36 of the record, and their Lordships concur 
generally in the result of his analysis. It is plain that the 
original grant was made in respect of political services ; and 
while it is no doubt possible that the grantees were at that time 
the owners of the estate, and that all that the grant was intend- 
ed to give them was a release from payment of the royal share 
of the revenue, there is nothing in any of the documents pro- 
duced which suggests such a limitation. On the contrary in 
pne of the early documents founded on the grant was made 
expressly of the Kasba Hebli with its hamlets and Watnhal, 
with the Mahal Jukath and Mokassa “ with the whole of the 
dues and cesses and hidden treasures, exclusive, however, of 
the dues of Huckdars and Inamdars,” and the language of 
the other documents is in similar terms. It is significant also 
that in the deed of partition executed by Pandurangrao in 
1879, the property partitioned is described as the Jahagir vil- 
lages of Kasbe Hebli and Majre Watanahal and the Mouza 
of Talvai and Kurdapur “ obtained from the British Govern- 
ment.” Throughout the documents there is no suggestion 
that what was conveyed was merely the royal share of the 
land revenue. They assume throughout that the whole re- 
venue of the lands was conveyed to, the grantees and the amount 
of the nazarana which has been levied from time to-time ap- 
pears to have been*based on the yearly revenue of the estate, 

“there being no suggestion (as the Jearned District Judge 
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says) that revenue derived by the holder as occupant, as dis- 
tinct from Saranjamdar was not liable to nazarana.” All 
these considerations are sufficient in their Lordships’ opinion, 
to justify the inference that the original grant was a grant of 
ithe soil. 


It is significant as bearing on the result at which their 
‘Lordships have arrived, that the plaintiff in his original plaint 
nowhere mentioned the view upon which the learned Judges 
of the High Court proceeded. His main claim was that he 
was a full owner of the property in dispute, and that the estate 
in question was granted as Sarva Inam hereditarily in recogni- 
tion of the services which his ancestors had rendered in assist- 
ing the British in settling the country conquered from the 
Peshwas. This claim was rejected by the District Judge and 
has now been admitted by the plaintiff to be untenable. As an 
alternative to this claim, based on the grant by the British 
Government, the plaint proceeds as follows’ :_ 

“Saranjam grant is a grant of the Revenue only, and the Government 
cannot resume the Raitava rights which the plaintiff and his ancestors have been 
enjoying from ancient times, And even if the Saranjam grant be of the soil, 
Government has no right to resume it. And the estate in sujt is partible, ” 

It is not clear what is meant by “ Raitava rights, ” but the 
statement sufficiently discloses that they are rights of occu- 
pancy only and not of ownership, and a claim of this kind 
was strenuously maintained in the lower Court with regard 
to the occupation of lands which were unoccupied at the date 
-of the original grant. This latter claim has now been aban- 
doned. In no part of the plaint is it possible to find a claim 
that the Saranjam grant was a grant of the royal share of the 
revenue only. It appears, however, that this point was 
argued, and it has not been the practice of their Lordships to 
construe the pleadings too strictly, or to exclude a plea, which 
was not embodied in the plaint, from being made an issue in 
the case. The fact, however, that it did not occur to the 
plaintiff's advisers to propound this contention on the evidence 
which he adduced has a bearing on the question as to the pro- 
per inference to be drawn in fact from that evidence. 


As the case was framed, the jurisdiction of the Civil 
Courts in India was apparently not ousted? But in the view 
which their Lordships now take, the right of the Government 
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to resume these lands could not be questioned in the Civil 
Courts. 

In the result their Lordships will humbly advise . His 
Majesty that the decree of the High Court at Bombay should 
be set aside and the suit dismissed with costs, here and in the 
Courts below. | : 

Solicitor for appellant : Solicitor, India Office. 

Solicitor for respondent : E. Dalgado. 

K. V. L. N. Appeal allowed. 





PRIVY COUNCIL. 


PRESENT :_._LorD BUCKMASTER, LORD PHILLIMORE, SIR 
Jonn Epce AND LORD SALVESEN. | 
(On appeal from the Patna High Court). 


Sahdeo Narain Deo and others ae A ppellants.* 
Y, 


Kusum Kumari aa. Respondent. 


Hindu Law—Aboriginal Bhuiyas—“Chowrast” gadis—Succession— 
Adoption—Spectal custom—Property situate in Santhal Parganas—Bhagalpur 
Court—-Jurisdiction—Regulation ILI of 1872. 


The holders of “ Chowrasi” gadis, of which Lachmipur Raj is one, claim 
to be Surjabansi Rajputs and as such, high caste Hindus. They are really 
descendants of aboriginal Bhuiyas who had become Hindus long ago. On the 
question whether an adopted son succeeds to the gadi, either by law or custom, 

Held, that this clan of Chowrasi gadis had adopted in general, not only: 
Hindu religion and Hindu social usages, but also the Hindu Law regulating 
succession to landed property, though they still retain some relics of non-Hinduism. 

Held also on the evidence that the custom of excluding adopted sons from 
succession was not established. 


Fanindra Deb Ratkat v. Rajeswar Das, L. R. 12 I, A. 72; Muhammad 
Ibrahim Rowther v. Shaikh Ibrahim Rowther, L. R. 49 I. A. 123; Palaniappa 
Chettiar v, Alayan Chetti, L. R. 48 I. A. 539 distinguished. 


Custom of impartibility and succession of nearest of kin discussed and dis- 
tinguished. ae 

Decision on the question whether, under Regulation III of 1872 relating to 
Santhal Parganas, Bhagalpur had jurisdiction to try the suit, part of subject 
inatter being situate in Santhal Parganas considered unnecessary. 


| Appeal (No. 72 of 1921) from a decree of the Patna 
High Court, affirming a decree of the Additional Subordinate 
Judge of Bhagalpur. ‘ | 
T he suit was brought by the appellants to recover the 
Lachmipur Raj as the half-brothers of the last holder, against 
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the defendant who was iri i Possession as the adopted son of the 


last holder: The question was whether by law or custom: 


obtainirig iri the clan to Whith the Parties. belong, adopted sors 


Were excliided froni succession to ‘landed property. Both’ 


Courts in India held that they had adopted the Hindu Law of 
succession and dismissed the claim. Hence the appeal. 

The facts of the case and the purport of the arguments 
is fully set out in their Lordships’ Judgment. 

1922. Oct, 31; Nov., 2, 3. De Gruyther, K. C. 
Dunne; K. C. and Dube for the appellants. 

Sir George Lowndes, K. C., Brown and McNair for the 
respondent. 

22. Dec., 4. The Judgment of their Lordships was 

delivered by 


Lord Phillimore.—The question to be decided in this 


case 1s whether the succession to an impartible estate,, called 
the Lachmipur Raj, devolved upon the adopted son of the last 
owner, or upon his nearest collateral blood relation. The 
action was brought by two half-brothers, claiming in the alters 
native that one or other was entitled to succeed according to 
the rule of primogeniture established for this property (with a 
third plaintiff, the assignee, for value of part of their 
claims), to recover possession from thé defendant, who alleged 
that he was the adopted son of the Jast holder. Various 
- points were raised as to the fact and regularity of the adoption, 
but these were disposed of in the course of the case in favour 
of the defendant. The plaintiffs’ main case, however, was 
that there was a “ family or clan custom which forbids and bars 
inheritance by adoption,’ or, as counsel for the plaintiffs has 
invited their Lordships to look at the matter, that the successiom 
to this estate is not regulated in any sense by Hindu law, but 
wholly by custom, which custom has no place in it for adoption, 
‘or, alternately, for the succession of an adopted son. 


The Lachmipur Raj, is situated in N. W. Bengal in he 
district of Bhagalpur, part of it extending into the Santhal 
‘Parganas. A point was raised in the case by reason of Regu- 
lation III of 1872, relating. to these Parganas, the Court of 
the Subordinate Jude of Bhagalpur had no jurisdiction to try 
it, even though the plaintiffs abandoned that part of their 
claim which related to the portion in the Santhal Parganas, 
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This view was taken in the High Court, and, if it be- cor- 
rect, is at once fatal to the case of the plaintiffs. It seemed, 
however, to their Lordships not so plain, on first impression, 
that this decision was correct, and counsel for the respondent 
desiring to have the matter tried upon the merits, their Lord- 
ships have heard the argument upon the merits without further 
discussion of the preliminary question of jurisdiction, and as up- 
on the merits they have come to a conclusion, in accordance with 
that of both Courts below, that the plaintiffs have failed to 
make out their case, they do not deem it necessary to enquire 
further into the question of jurisdiction. — 


The Lachmipur estate appears to be one of several which 
are comprised under the term, the 84 gadis called Chworasi_ 
apparently a form of the vernacular word for 84. The 
holders of these gadis all claim to be Surjabansi Rajputs, and, 
as such, high-caste Hindus. They differ, however, in some 
customs, social and otherwise, from ordinary high-caste 
Hindus, and it is now said of them by the plaintiffs that they 
are really descendants of an aboriginal tribe called Bhuiyas, 
who have assimilated the manners of Hindus for many gene- 
rations, and, having had fictitious pedigrees made out for them 
by Brahmins, now claim to be Rajputs. Certainly the bulk 
of the inhabitants in the district are Bhuiyas, and, though it is. 
possible that these particular gadi holders may be lineal des- 
cendants of Rajput invaders and conquerors, the High Court 
has proceeded on the footing that they are by descent Bhuiyas. 
Their Lordships, without pronouncing upon the anthropo- 
logical question, wil assume, as the assumption is favourable to 
the plaintiffs, that this clan or collection of families, and in 
particular the family in which this estate has been held, are 
aboriginal Bhuiyas. The question then will be whether in 
matters of succession they have retained their aboriginal cus- 
toms, or have adopted Hindu law, in whole or in part, and 
specifically whether by law or ctistom the succession of an 
adopted son is admitted. 


Upon this point the plaintiffs have the decision of both 
Courts in India against them, and if the point to be decided is 
to be regarded as a question of pure fact, this would in an ordi- 
nary case be enough to dispose of the appeal. But it is said that 
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correct conclusion, because he omitted all consideration of the 
origin of the family, and that both he and the High Court erred 
in law ‘in putting the burden upon the plaintiffs, whereas it 
ought to have been put strongly upon the defendant. This 
latter argument depends upon a consideration of the decision 
of this Board inthe case of Fanindra Deb v. Rajeswar 
Dass (1), and as it ts upon this. case that the appeal is founded, 
it is desirable to deal with it in limine. It turned upon the 
question whether the custom of adoption and succession by 
adoption was admittéd in a family of the Koch tribe, who had 
begun to designate themselves as Rajbansis, and for social 
purposes affected to be Hindus. This Board came to the con- 
clusion that, though they affected to be Hindus, they were not 
generally governed by Hindu Law, but had retained and were 
governed by family custom, which as regards some matters 
was at variance with the Hindu law ; and this Board held that 
the High Court had been wrong in holding that the question 
was “whether the general Hindu law was modified by a 
family custom forbidding adoption, ” and that the real question 
was " whether with respect to inheritance the family is governed 
by Hindu law or ‘by customs which did not allow an adopted 
son to inherit.” Having thus stated the question, their Lord- 
ships came to a conclusion upon the evidence agreeing in this 
respect with the Judge of first instance, and disagreeing with 
the High Court, that without regarding the burden of proof 
the facts showed that no succession by way of adoption was 
admissible. They summed up their judgment by saying :— 

“Whether, if the Baikunthpur family were shown to have become Hindus 
out and -out saving only special customs, such evicertce would be sufficient to 
prove a special custom need not be discussed here. The family is in a: totally 
different position. And their Lordships have no hesitation in holding that what- 
ever Hindu customs may have been introduced into it, the custom of succession 
by adoption has not been introduced, ” 


' The effect of this decision is stated in Muhammad Ibra- 
ham Rowther v. Shaikh Ibrahim Rowther (2), where their 
Lordships express themselves as follows :— 

“The question at issue was whether in the family then under discussion 
there'was a legal power to adopt. Had its members been Hindus they would 
baye .been governed by Hindu Law, and there: would .have. been this power, 


But: though they affected to be Windu, that in fact, was not. their status ; 
the utmost that could be said was that, though the famjly had introduced many 


r. (1885) L. R. 12 I. A, 72 2, (1921) L. R. 49 I. A. 124. 
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Hindu customs, they in fact were governed by family customs, Of such a 
family it was manifestly appropriate to remark that ‘the question is not whether 
the general law is modified by a family custom forbidding adoption, but whether 
with- respect to inheritance the family is governed by Hindu Law, or 
by customs which do not allow an adopted son to inherit. ” 


Upon the principle thus laid down, the proper enquiry is 
whether this family can be said to have become so far Hindu 
as-to, throw the burden of proof upon the plaintiffs, or whether 
the opposite conclusion should be come to, which would throw 
the: -burden upon the defendant. 

` A great mass of evidence was given in the case, mostly on 
the specific question of the custom of adoption, but, incidentally, 
with regard to the other customs of the family or clan of Chow- 
rasigadis.. But before coming to this evidence their Lordships - 
would wish to begin at the beginning, and see the account which 
the plaintiffs, other than the assignee, give of themselves. Their 
plaint, fled on the 18th September, 1907, said that either of 
thé claimants was “ a Hindu governed by the Benares school 
of-Hindu law ” ; that the Lachmipur estate was an impartible 
Raj, the succession to which was governed by a family custom 
or -Kulachar ; that it was one of 84 gadis “ owned and possess- 
éd by Surjabansi Rajputs of the same clan” as the deceased, 
which went by the collective name of Chowrasi: and that 
among the holders of these gadis there was a “ family or clan- 
nish custom which forbids and bars inheritance by adoption and 
the succession to these gadis by blood relations cannot be de- 
feated by adoption. ” This allegation made in paragraph 5 
is repeated in paragraph 11. TIt should be added that in para- 
graph 3, when dealing with the rights of a widow who came 
into tag line of succession, she is said to have come into posses- 
sion “ with the limited rights of a Hindu widow succeeding to 
the property of her deceased husband under the Benares school 
of Hindu law.” 

“In accordance with this contention, the issue framed in 
respect of this matter was stated as follows: “Is the Laksh- 
mipur Estate one of the alleged 84 Gadis called Chowrasi, as 
stated-in paragraph § of the plaint, and governed by a family 
or clannish custom by which oon) is forbidden and which 
bars inheritance by art adopted son ? Ts such a custom valid?” 
And ‘upon that a.lérge -part of. the evidence had been given 


when, on the 26th July, 1915, an application. was made by a 
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petition presented on behalf of the plaintiffs of which the fol- 
lowing passages are important :— ` 


“i. That the plaintiffs have within the last week come to know from 
a very authoritative source that the ancestors of the late Thakur Lalit Narain 
Deo were originally non-Hindus, and in course of time adopted only certain 
rules of Hindu law and called themselves Hindus. 

“2, That this fact was never known to the plaintiffs herebefore until one 
of them was shown an extract from the report of the Settlement operations, 
Sonthal Parganas, by H. McPherson, Esq., a true copy of which is annexed 
herewith, 

“3, That on account of the fact mentioned in paragraph 1 of this petition, 
it is essentially necessary that the plaint should be amended at certain places 
which are more fully stated below . i 

“4e That the plaintiffs, therefore, pray that the following amendments may 
be made in the plaint, namely, that (1) in paragraph 1 the words ‘who was 
a Hindu governed by the Benares School of Hindu law’ after describing Thakur 
Lalit Narain Deo of Luchmipur be omitted and struck off. 

“(a)” In paragraph 3 the words ‘under the Benares School of Hindu 
law’ at the end of the paragraph, be struck off. 


“(b) That after paragraph 1 the following eeeene may be inserted 
and added as paragraph 1 (a) :— . 


“That the ancestors of the said Thakur Lalit Mohan Deo belonged to - 


a tribe called the Bhuiyas and were originally non-Hindus who in course of 
time adopted certain customs and practices in vogue amongst Hindus after they 
settled down in that part of the country where the Estate Lachmipur is situate.’ ” 

Then followed certain consequential alterations which 
were also said to be important. This petition was supported 
by an affidavit, but it is remarkable that the affidavit was only 
made by the assignee, and it may well be doubted whether any 
inducernent would have led the original claimants to commit 
themselves by oath to the statements in paragraph 1 of the 
petition. The application made in this petition was refused 
by the Subordinate Judge, and his action was approved by the 
High Court, and, in their Lordships’ view, rightly ; and this 
puts the plaintiffs into a great difficulty. But the Judges in 
the High Court thought that nevertheless it was possible 
for the plaintiffs to go into the question of the origin of their 
community, and, as already stated, they held that indications 
pointed to’the holders of these gadis being as a group originally 
indigenous, and having, at some time not known, accepted 
Hinduism: The High Court Judges place this acceptance 
somewhere near the beginning of the nineteenth century. At 
any rate, there are many decisions which unquestionably pro- 
ceed upon the footing that Hindu law, according to the school 
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of Benares— that is, the Mitakshara__ was of general appli- 
cation to these Chowrasi gadis. Their Lordships listened to 
an analysis of such of these cases as counsel for the appellants 
thought could be scrutinised usefully, and they see no reason to 
qualify the conclusions of the High Court. 

To sum up this part of the case, the combination of the 
plaintiffs’ own statement, the oral evidence and the judgments 
in former cases is, in their Lordships’ opinion, sufficient to justi- 
fy the conclusion of the High Court that this clan, even sup- 
posing its origin to be not Hindu ,had adopted in general, not 
only Hindu religion and Hindu social usages, but also -the 
Hindu law regulating the succession of landed property, and 
this though, as the Judges held, “ there were still some relics of 
non-Finduism. ” 


It was suggested for the appellants that this conclusion was 
not enough, that if it could be proved that there was a custo- 
mary law of succession before these people became converted to 
Hinduism, that could not be abrogated by conversion. 


Now this case does not deal with modern conversion, but 


«vith a conversion which is at least 100 years old, and the Indian 


Courts and this Board have with regard to these ancient con- 
versions admitted the possibility that they might carry with 
them abrogation of former customs. ‘Thus, in the case in 
12 I. A. already cited it was an accepted matter that the family 
was of non-Hindu origin, but their Lordships nevertheless em- 
barked upon the enquiry whether they had become Hindus 

‘out and out” ; and in the recent judgment of this Board in 
Palaiiappa Chettyar v. Alayan Chetti (1), it was accepted as 
an explanation of the custom of Putrabhaga, according to which 
the sons of each wife formed a class, and the classes divided 
the inheritance, instead of the individual sons, that it was prob- 
ably due to the Dravidian origin of the people in question, 
who had retained some of their non-Hindu customs, though 
they had become Hindus and were governed by general Hindu 
law. In that case authority was cited for considering a mass 
of tribes in Southern India as having become Hinduised and 
subject to the law of the Smritis in most respects, though still 
adhering to particular customs. “ 





te (1921) L. R. 48 I A. 539. ” 
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The High Court, therefore, was right in treating it as a 
thing possible in law that this clan on the assumption that it 
was originally non-Hindu, had become sufficiently Hindu to 
make succession by adoption, even if non-existent in non-Hindu 
times, come in with the rest of Hindu law, though the custom 
of non-adoption might be a survival, as in Palaniappa Chettyar 
v. Alayan Chetti (1). 

The High Court, however, without applying any principle 
as to the burden of proof, leaving that question open, came to 
a decision unfavourable to the appellants, and, after giving 
due weight to the criticism of the judgment of the Subordinate 
Judge, which counsel for the appellants has administered, their 
Lordships see no reason why the two judgments should not be 
treated as concurrent findings of fact, or why they should not 
stand. ‘But as the case is important, they will go with some 
detail into the reasons which lead them independently to the 
same conclusion. 


It is said for the appellants that there were a great 
number of cases where, if adoption had been the custom, it 
would have taken place, and they support this argument by 
saying that weight was given to a similar argument in 12 I. 
A. There is force in this contention, though there 
are counter observations to be made. But in the case in 
12 J. A. there was no single instance of adoption carrying 
succession whereas in the case now before the Board there were 
certainly some instances, though not very many, proved. And 
more remarkable still, the defendant was adopted with much 
publicity and solemnity as far back as 1885, and was installed 
on the gadi with considerable pomp in February, 1902, and no 
protest or objection appears to have been raised. Moreover, 
later on he was with almost equal solemnity outcasted, in Feb- 
ruary, 1907, because he consorted with another outcaste, and 
in the document recording his sentence he is described every 
time his name is mentioned ag “ the adopted son Pratap Nara- 
yan Deo.” This document is signed by nearly all the great 
men of the clan. ter this, it is not altogether surprising 
that the very eminent counsel who appeared for the appellants 
in the High Court felt himself, as it were, driven from his 
other arguments, and took up the position that adoption might 
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indeed be permissible, but that succession to the estate did not 
follow from the adoption. It was open to him to take this 
point without abandoning his other contentions, but the position 
wuold be so unusual, and so contrary to Hindu ideas, that if the 
appellants were driven to this their chance of success was 
small. 


It was urged that there was here a plain departure from 
Hindu law inasmuch as the estate, instead of descending to all 
the sons of the previous holder, was impartible. It is true 
that an estate only becomes impartible by custom, and that the 
custom has in each case to be proved. But it is a custom 
which is usually found to exist where the estate belongs to 


a King or independent Chief, or even a semi-dependent Chief 
of sufficient importance. 


The Prince, to use a neutral term, regards the whole 
estate which his predecessor had as necessary for the support of 
his dignity or gadi, and he takes it of his princely power and 
keeps it, giving appanages or maintenance to the junior mem- 
bers of the family. The custom of impartibility in such a case . 
affords no indicia whereby to determine that a family does not 
follow Hindu law as a whole. Regulation X of 1800, points 


to the frequency of this custom among Hindus in parts of 
Bengal. . 


It was further argued that where estates are impartible 
they usually descend to the nearest of kin and not in lineal 
primogenture, and that here again was a departure from Hindu 
usage. This was disputed, and their Lordships were not in- 


'vited to make any profound search into the question. Again, 


however, the case originally made by the plaintiffs appear to 
get in the way of and trip up their later arguments, for in the 
plaint (paragraph 2) it is stated that the family custom is 
“ governed by the ordinary rule of lineal primogeniture, ” the 
only departure suggested being that a junior son by a senior 


wife is preferred ; and this latter assertion was held not to 
be proved. , 


Upon the whole, their Lordships, after giving full atten- 
tion to the very interesting argument of counsel for the appel- 
lants, have come te the conclusion that there is no reason to 
interfere with the decision arrived at in the Courts below, and 
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they will humbly recommend His Majesty that this appeal 
should be dismissed with costs. 

: Solicitors for appellants Pugh and Co. - 


Solicitor for respondents Morgan, Price, Gordon and 
Marley. 


K. V. L. N. Appeal dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. JUSTICE SPENCER. 
Ramaswami Thevan and another ... Appellants* (Accused) 


Criminal Procedure Code, S. 106—Order to give security to keep the peace— 
Offence under S. 323, I. P. C.—Finding as to breach of the peace. 

The Sessions Judge convicted a person of an offence under S. 323, I. P. C. 
and ordered him to give security to keep the peace without expressly finding 
that the accused caused a breach of the peace. It was found that the accused had 
assaulted a prosecution witness in a public place and caused him hurt which was 
the subject of the charge against the accused. Held that the offence of which the 


accused had been convicted implied the use of violence and a breach of the peace 
and that the order for security was proper. 


Appeal against the order of the Court of Session of the 
Tinnevelly Division in Case No. 51 of the Calender for 1922. 

F. S. Vaz for the petitioner. 

The Public Prosecutor on behalf of the Crown. 

The Court delivered the following 

JUDGMENT :— The only question argued at the hearing 
of this appeal is whether the order under S. 106, Criminal Pro- 
cedure Code, requiring the.accused to give security to keep the 
peace is a legal order. It is argued (1) that the offence of 
voluntarily causing hurt’ (S. 323 I. P. C.) is not one of* these 
specified in S. 106, Criminal Procedure Code and does not of 
itself necessarily involve a breach of the peace and (2) that 
there ought to be a finding by the Sessions Judge that a breach 
of the peace was actually caused before the Court made the 
order under this section. l 

On the first point I find that the accused’s act included an 
assault on prosecution gth witness in a public place, and assault 
is one of the offences specified in S. 106. The expression “Other 
Offences involving a breach of the peace” would embrace 
offences ejusdem generis with the offences of assault and rioting 
which are specified in the section. It is only because the ac- 
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cused’s act was more serious than one of petty assault that 
they were not convicted of that minor offence. 

But the circumstances spoken to by the witnesses as those 
in which hurt was caused to prosecution .gth witness were such 
that there can be no doubt that there was a breach of the peace 
on that occasion. 

On the second point I do not think it is necessary that the 
lower court should record a finding that a breach of the peace 
was involved in order to invest itself with power to make an 
order under S. 106 (1), Criminal Procedure Code. 

If the offence of which the accused were convicted was 
one which did not of itself necessarily involve a breach of the 
peace such as criminal trespass, mischief, or unlawful assembly, 
it would be proper that the Magistrate or Judge should in his 
order make it clear that a breach of the peace was committed. 

‘But the section does not require such a finding to be record- 
ed, and when the offence of which the accused is convicted 1s 
one which implies the use of violence it would be superfluous 
to say more. The Judge has recorded his opinion that it is 

necessary in this case to require the convicted persons to execute 
a bond for keeping the peace, and that is all that the section in 
terms demands. 

The order will therefore stand. ° The appeal is dismissed. 

a Mas V. Appeal dismissed. 


In THE Hicu COURT oF JUDICATURE AT MADRAS. 
Present : 0 MR. Justice OLDFIELD AND MR. JUSTICE 
VENKATASUBBA RAO. 


Golkonda Ramacherrdrudu and others ... Appellants* im 
A. Ac A.O. No 172 


S F of 1920. (Petitioners- 
j Appellants). 


Inuganti Venkata Narasimha Rowgaru Respondents in A. 
_and others ° A.A.O. Nos. 172 and 
173 of 20 (Counter Peti- 
tioner 2 to 4 Respondents). 
Meihe profits—Measure of—Rent payable to landholder—Deduction of. 
In a suit by certain, occupancy ryots against their landholder for mesne 


profits for the period of their exclusion from the land held that in ascertaining 
mesne profits, the landholder was entitled to deduct the rent which would have 
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been payable to him by the ryots had they remained in possession, notwithstanding 
the fact that a suit for rent by the landholder against the ‘ryots for the period 
in question had been dismissed by the Revenue Court. 


Appeals against the order of the Court of the Temporary 
Subordinate Judge of Ellore dated 13th March 1920, in A. S. 
Nos. 32 and 33 of 1920 (A. S. Nos. 327 and 328 of 1919, 
Sub-Court, Ellore) respectively preferred against the order of 
the Court of the District Munsif of Ellore dated 1st August, 
1919 in C. M: P. Nos. 3401 of 1918 and 3402 of 1919 res- 
pectively in O. S. Nos. 965 and 966 of 1918 respectively. 

P. Narayanamurthi for appellant. 

V. Ramadoss for respondent. 

The Court delivered the following 


JuDGMENT :— The point argued in appeal is that which 


has been dealt with as the third point by the lower appellate 
Court, whether in calculating the profits allowed to the peti- 
fioners for the period of their exclusion from the land the rent 
payable to the respondent-landholders - should be ‘deducted. 
We agree with the reasons given by the lower appellate Court 
for its conclusion against the petitioners and need refer only 
to the fact dealt with in the judgment under appeal, that after 
the decision of the District Munsif in these proceedings the 
respondents sued as landholders under the Madras Estates 
Land Act for rent and their suit was dismissed. It is urged 
that this is conclusive against their claim to deduct rent from 
the profits they have to pay the petitioners. We do not agree. 
The suit in the Revenue Court was founded on an allegation 
clearly unsustainable, that the relation of landlord and tenant 
was subsisting between the parties during the period in ques- 
tion. The failure of the suit on the ground that this relation 
was not so subsisting can have no effect on the decision as to the 
amount of damages payable, the proper basis for that decision 
being the amount of the profits, which would have been realized 
if the petitioners’ enjoyment of the land in virtue of their title 
as occupancy ryots liable to "pay rent had continued. It is 
not shown how the respondents’ conduct in bringing this suit 
in the revenue Court creates an estoppel. or otherwise debars 
them from their present claim. In these circumstances, the 
appeal against. appellate Order fails and is dismissed with 
costs. 
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This judgment applies also to A. A. A. O. No. 173 of 
1920,which is iia dismissed with costs. 

A. V. V.. oC Appeals dismissed. 

- IN THE HIGH Court OF JUDICATURE AT MADRAS. 

PRESENT :— SIR WALTER SALIS SCHWABE K. C.. Chief 


Justice, AND MR. JUSTICE WALLACE. 


Lakshiminarayana and another.. Appellants’ (Deferidants), 
The Standard Oil Company of New York > AA YA 
by its duly authorised attarney 3.-D. Trustcott (Plaintiff). 
and another E 

Practice—Default of appearance—Fault of party or his legal advisers—Pro- 
per course for the Court-Costs sufficient punishment for party in default. 


It is contrary to principles of natural justice, that cases should be decided 
on the hearing of one side only-if the other side is ready and willing ‘to be heard. 
In such case adequate punishment.is to be found in the remedy of costs. . 

Where. the defendants did not appear owing to a mistake of their Vakil and 
owing partly to their not having ‘received a telegram which had been ‘sent by 
their Vakil in such time that if it had beén received in the normal: course, he 
would have got them on the second ‘day of hearing, it is not a fit case for trying 
the suit. exparte against the defendants. 


On appeal from the Judgment. of the Honourable Mr. 
Justice Phillips dated 2nd of February 1922 passed in the exer- 
cise of the Ordinary Original Civil Juirsdiction of this Court 
in C. S. No. 664 of 1921. 

P. Narayanamurthy, P. Satyanar ayana and K. Ramamur- 


thi for the appellants. 
T. Rangaramanujachariar, R. Sriramachariar and B. Sat- 


yanarnyana for the respondents. 

The Court delivered the following 

Jupoments :—The Chief Justice :— This is another 1l- 
lustration of what happens when parties do not appear at the 
time they ought to appear through their own fault or the fault 
of their legal advisers. A strong case for the plaintiff was put 
before the learned Judge. Defendants 2 and 3 did not appear 
owing to a mistake of their Vakil and owing partly to their not 
having received a telegram which had been sent by their Vakil 
in: such time that, if it had been received in the normal course, 
he would have got them here on thg second day of the hearing. 
Under those circumstances, in my Judgmentg it is not right that 


O. S. Appeal No. 27 of 1922 18th January. 1923. 
ae 
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they should be penalised to the extent.of the case being decided 
against them without their being heard. It is contrary to 
principles of natural justice that cases should be decided on the 
hearing of one side only if the other side is ready and willing 
to be heard. In such cases, as a rule, adequate punishment is 
to be found in the remedy of costs, which not only penalises the 
party in default but, theoretically at any rate, indemnifies the 
other party from the expense which he has been put to by 
reason of-that default. In these circumstances, in this case, 
there must be an order setting aside the decree and sending the 
case back for rehearing. The costs of the first hearing award- 
ed against defendants 2 and 3 must be paid by them, in any 
event of the rehearing. The amount paid into Court and se- 
curity given will remain pending the rehearing of the suit. 
Application can be made by the plaintiff to the Original Side, if 
it is desired, to use the evidence already on record and to ad- 
duce further evidence. The evidence to be called on behalf of 
‘defendants 2 and 3 will be limited to their own evidence and 
that of the two attestors to the partition deed. The appellant 
will get a refund of the Court fees paid by him for this appeal. 
Wallace J +I agree. 

C. A. S. Appeal allowed. 


PRIVY COUN CIL. 


PRESENT :——LORD BUCKMASTER, SIR Joun EDGE, SIR 
LAWRENCE JENKINS AND LORD SALVESEN. 
Thakurain Harnath Kuar A ppellant.* 
? Ve 
“Thakur Indar Bahadur Singh Respondent. 


(On appeal from the Supreme -Court of the Judicial 
Commissioner of Oudh). 

Oudh Estates Act (L of 
rights—Expectancy—Transfer—Claim for money advanced on transfer—A gree- 
ments and Contracts—Distinction—Coniract Act, Ss. 65 and 2—Limitation. 

The last male holder of the Estate of Pasha and Lilar in Oudh died 
childless in 1873. . His widows setup a Will of their husband empowering 
them to-adopt. The respondent Indar Bahadur Singh as the nearest’ rever- 
sioner instituted a suit against thefh and the Court of Wards, who had taken 
over the estates, and obfained a decree declaring the alleged Will to be invalid 
OR RR 
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and that he was entitled to succeed to Paska and Lilar on the death of the last 
surviving widow of the last male holder. 


The husband of the plaintif appellant advanced Rs, 20,000 to y Indar Bahadur 
for -this litigation and a further sum of Rs. 5,000 for other expenses and obtained 
an instrument of transfer on which the present suit is brought. 


Held, that whatever the view that may once have prevailed, it is now esta- 
blished that under the Oudh Estates Act the succession to collaterals opens on 
the death of the widow just as under the ordinary Hindu law and that the 
transfer in question was void as being the transfer of an expectancy merely. 


Held also, that under S. 65 of the Contract Act, the transferee was entitled 
to recover the sum advanced by him and that the claim was not barred by 
limitation as the agreement was not discovered by the appellant to be void 
till his demand for possessjon of the transferred property was resisted by the 
respondent, which was within three years of the present suit. — 


Decree of the Court of the Judicial Commissioner modified 
= Appeal (No. 98 of 1921) from a decree of the Court of 
the Judicial Commissioner of Oudh, which afirmed a decree 
of the Subordinate Judge of Bara Banki. 

- The suit was for possession of the villages specified in the 
plaint with an alternative prayer for the payment of money. 
Both the. Indian Courts decided adversely to the appellant with 
regard to both his claims. Hence this appeal. 

The facts and the circumstances of the case are fully set. 
out in their Lordships’ Judgment. 


1922. Oct., 26, 27. Lowndes, K. C. and Dube for the 
appellant : 


The transfer of the villages was before the Transfer of 


. Property Act of 1882. It is thus governed by the ordinary 


Hindu law and not by the provisions of the latter Act. The 
respondent got into possession in 1911. Under the Oudh 
Estates Act, the widow has only a life estate and the reversioner 
has a vested interest. Under the Hindu law, the sale of a 
vested estate is not void. Further, the instrument is only an 
agreement to sell. The claim of the appellant is maintainable 


on the doctrine .of estoppel feeding the grant. The Indian 
Courts-held that it was a transfer of spes successionis and void 
-under. S. 6 of the Transfer of Property Act. On the alterna- 


tive claim, they held ‘that it was barred by limitation. The 


‘starting point for limitation is when it was pleaded that the 
transfer was of spes successionis. ‘The alternative claim i is 


based upon S. 65 of the Contract-Act. The agreement was 


. 
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not discovered to be void in this case till possession of the 
villages was resisted by the respondent. 


‘De Gruyther, K. C. and Parikh for the respondent argued 
that the Deputy Commissioner’s decree was not made on a con- 
sideration of the respondent’s position under the Oudh Estates 
Act. “A Hindu reversioner cannot bind the property to which 
he may succeed. S. 23 of the Contract Act makes the pre- 
sent transfer void because the consideration was not legal. 
This is not an agreement discovered to be void under S. 65 of 
the Contract Act. Limitation begins to run from the date on 


which the money was recoverable and that was the date when 


the illegal transfer was effected. Therefore the claim for pay- 
ment of money is long barred. : 
. Parikh followed. 

Lowndes, K. C. replied at length on the question of the 
alternative claim and referred to S. 60 of the Contract Act and 
S. 84 of the Indian Trusts Act (II of 1882) as to the policy of 
the law. “The contention that the discovery should be one 
_ of fact and not of law cannot be sustained as the words of the 
Section are wide enough to exclude this contention. 

1922, November, 28. The Judgment of their Lordships 
was delivered by 


Sir Lawrence Jenkins.__This is an appeal from a decree 
dated the 2oth March, 1918, of the Court of the Judicial 
Commissioner.of Oudh, which affirmed a decree dated the 3rd 
August, 1915, of the Subordinate Judge of Bara Banki. 

The suit is for the possession of the villages specified in 
the plaint with an alternative prayer for the payment of money. 
Both the lower Courts have decided adversely to the plaintiff 
‘on each of these claims, and the suit has been dismissed with 
costs. From this decision the present appeal has been pre- 
ferred.. 

The plaintiff's claim to the villages rests on an instrument 
which purports to have been a transfer on sale executed on the 
2nd January, 1880, by the defendant, Indar Bahadur Singh in 
favour of Rachpal Singh, the plaintiff's deceased husband. 

_°..: The villages were part.of-two taluqas in Oudh, known as 
:Paska' and:Lilar, and owned by Thakur Naipal Singh, whose 
“ame was entered in List H attached to the Qudh Estates, Act, 

<p 
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L of 1869, as estates which, aceaeding to: the custom of the 
family, ordinarily devolved upon a single heir. 

Thakur Naipal Singh died childless on the 28th October, 
1873, leaving him surviving his two widows, Thakurain Iklas 
Kuar and Thakurain Choti. According to Hindu law, the 
defendant Indar Singh was the next reversioner. The widows 
set up a will as that of their deceased husband, and claimed 
that it empowered them to adopt. Indar Singh thereupon - 
instituted a suit against them and the Court of Wards, who had 
taken over the estates, and, by the decree of the Deputy Com- 
mussiioner of Bara Banki dated the 22nd October, 1878, the 
alleged will was declared void and invalid, and Indar Singh 
was declared “entitled to succeed to Paska and Lilar estates 
on the death of the last surviving widow of the late Naipal 
Singh. ” 

It is the plaintiff's case that in 1878 her husband, Rachpal 
Singh, advanced Rs. 20,000 for this litigation and other expen- 
ses to Indar Singh, who was a poor man, and that in 1880, on 
a further advance of Rs. 5,000, Indar Singh executed the in- 
strument of transfer on which this suit is brought. 


Both Courts have held that the transfer was inoperative, 
as Indar Singh at its date held no interest capable of transfer 
but merely an expectancy. 


“It cannot be disputed that, according to the ordinary 
Hindu law, this is the true view, but the plaintiff, to escape from 
this predicament, contends that the rights of Indar Singh must 
be determined by reference to the provisions of the Oudh 
Estates Act and the declaration contained in the Deputy Com- 
missioner’s decree. 

Whatever the view that may once have prevailed, it 1s now 
established that under the Oudh Estates Act the succession to 
collaterals opens on the death of the widow just as under the 
ordinary Hindu law, and it necessarily follows that in January, 
1880, Indar Singh had no more ‘than an expectancy, and so had 


mo interest in the villages which he was competent to transfer or 


bind. 


Nor, in their Lordships’ opinion, was this position modi- 
As the suit was 
constituted, the Deputy Commissioner could only have madea 
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‘declaration binding on the widows and the Court of Wards, 
and it certainly was not within his competence to make a valid 
declaration that would create in Indar Singh’s favour.an inter- 
est in the villages that did not otherwise exist. The claim 
for possession was, therefore, rightly rejected. _ 

-And so it becomes necessary to consider the claim for pay- 
ment of. money. The amount demanded is Rs. 1,28,033--4--8, 
and this is made up of Rs, 25,000 principal and Rs. 1,03,033-- 
4--8 interest at Rs. 1 per cent. per month from the 2nd January, 
1880, to the sth May, 1914. 


The payment of the Rs. 25,000 is established, and the de- 
fendant’s pleas that the instrument of the 2nd January, 1880, 
was exccuted under undue influence and was extortionate have 
failed, but the claim for recovery of the money has been held 
to be. barred by limitation. ` 


” Before this Board, the claim has been on S. 6 5 of the 
Contract Act. Itis there provided that “ when an agreement 
is discovered to be void, or when a contract becomes void, any 
_person who has received any advantage under such agreement 
or contract is bound to restore it or to make compensation for 
it to the person from whom he received it. ” 


So framed, the plaintiff's claim to compensation rests, not 
-on any principle or formula of English law, but on the words 
.of: this section, and it has to be seen whether the facts of this 
case. come within its scope. ‘The section deals with (a) agree- 
‘ments and (b) contracts. The distinction between them is 
apparent from S. 2. By clause (e) every promise and every 
set of promises forming the consideration for each other is an 
agreement, and by clause (h) an agree ment enforceable by law 
is a contract. S. 65, therefore, deals with (a) agreements en- 
forceable by law and (b) with agreements not so enforceable. 
By clause (g) an agreement not enforceable. by law is said to 


be void. 


An agreenient, therefore, ‘discovered to be void is one 
discovered to be not enforceable by law, and, on the language 


.. of the section, would include an agreement that was void in that 


sense from its ineeption as distinct from a‘contract that becomes 
yoid. 
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The. agreement.here was manifestly void from its incep- 
oi and it was void. because its subject matter was nee 
of being bound in the manner stipulated. , 

Though this aspect of the case has not been. eerie 
presented or developed -in the pleadings and the proceedings 
before the lower Courts, their Lordships think there are 
materials on the record from which it. may be fairly inferred 
in the peculiar circumstances of this case that there was a mis- 
apprehension as to the private rights of Indar Singh in the vil- 
lages which he purported to sell by the instrument of the 2nd 
January, 1880, and that the true nature of those rights was not 
discovered by the plaintiff or Rachpal Singh earlier than the 
time at which his demand for possession was resistéd, and that 
was well within the period of limitation. 


It was thus that the agreement was discovered to be void, 
and the discovery in their Lordships’ view, was one within the 
words and the meaning- of S. 65 of the Contract Act.’ 


The plaintiff, therefore, though not entitled to recover 


possession of the villages, is entitled to recover conipensation; 


and in assessing that compensation their Lordships consider it 


should include the sum of Rs. 25,000 found by both Courts to 


have been paid to Indar Singh, and also, i in the circumstances 
of this case, interest, not.at the rate or for the period claimed 
by the plaintiff, but at 6 per cent. from the date of the institu- 
tion of this suit. Their Lordships will, therefore,.humbly ad- 
vise His. Majesty that the decree under appeal should be varied 
in accordance with this opinion, and that the respondent should 
pay the costs of the plaintiff in-both the lower Courts. The 
costs of this appeal must be paid by the respondent. 
~ Solicitors for appellant : Barrow, Rogers and Nevill. 
Solicitors for respondent : T. L. Wilson & Co. 


K. V. LN, . Appeal allowed. 
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In tHE Hicu Court OF JuDICATURE AT- MADRAS. 
-PRESENT :—MR. JUSTICE OLDFIELD. 
Kulandaivelu Pillai ... Plaintif” (2nd defendant). 


v. 
Raissa Naicker and another © Respondents (Plaintiffs). 


Principal and ageni—Payment by a d bior to agent authorised to receive— 
Receipt by agent as such—Suhsequent misap ropriation by ageni—IWhether debtor 
can recover the amount from the agent. ; l l l l 

’ Plaintiffs owed first defendant a sum of money and paid it to the and 
defendant, rst- defendant’s agent, as such. The-second defendant misappropriated 
it subsequently and did not account for it to the first defendant. rst defendant 
then obtained a decree against the plaintiffs for that amount as the latter did 
not appear or plead the discharge. 


Held, in,a subsequent suit by the plaintiffs to recover the amount from the 
2nd defendant that they were not entitled to recover the amount. ii 


In the above.case the 2nd defendant received the amount as his principal’s 


‘money, and plaintiffs who could have pleaded against the ist defendant inthe 


former suit that he did so receive, cannot, by their failure so to plead enable 
themselves to recover.the amount from the 2nd defendant. 


` In the absence of any mistake on the part of the person paying the amount 
‘to the agent, or of any duress or misconduct on the part of the agent, at the 
time of the payment of the money, the person who pays the money is not en- 


titled to recover it from the agent, although the agent might not have ac- 
counted for the same to his principal. 


~~ Ellis v. Goulton, (1893) 1 Q. B. 350. Bamford v. Shuttleworth, 11 AKE 
926, Stephens v. Badcock 3 B. and A. 354, followed. 

-Bowstead on Agency art. 125 considered, 

Obiter dictum in Cary v. Webster 1 Strange 480 not followed. 

Pollard v. Bank of England, L. R. 6 Q. B. 623, Taylor v. Metropolitan 
Railway, (1906) 2 K, B. 55, referred to. 

Petition under S. 25 of Act IX of 1887 praying the High 
Court to revise the.decree of the Subordinate Judge of Madura 
in S. C. S. No. 1898 of 1920. 

GA. Seshagiri Sastriar for K. V. Krishnaswami Aiyar 
for ‘petitioner. 

. K. Raja Aiyar for respondents. 

The Court delivered the following 

JUDGMENT :— The plaintiffs, here. respondents sued the 
two defendants, 2nd defendant | being the petitioner in this 
-court for Rs.. 400 in the following | circumtsances :__ Plaintiffs, 
‘it is not disputed,,owed 1st defendant Rs. ° 400 and, it is proved, 
e a ry r923. 
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paid it to 2nd defendant, 1st deferidant’s agent, as such. 2nd 
defendant however did not account to 1st defendant for the 
money, misappropriating it. Ist defendant then: obtained a 
decree for it against plaintiffs who did not appear or plead 
discharge. On these facts the lower Court dismissed plain- 
tiffs’ suit against 1st defendant, but gave a decree against 2nd 
defendant ; and the question in this revision petition is whether 
it was right in law in doing so. 

` Itis clear that, if it was not, plaintiffs will have paid what 
they owed twice. . But that result cannot affect the decision 


because it is entailed, not by anything in the legal relation bet- 


ween the parties before me, plaintiffs and 2nd defendant, but 


by the failure of the former to take advantage in the previous 


sujt against them of the plea of discharge, which was open to 


them. It was no doubt suggested on their behalf during hear- 
ing of this petition that they should now be allowed to make 


ist defendant a party to it and claim a reversal of the lower 
court's decree in his favour. But it would have been useless 
to allow this in the absence of any possibility that their con- 
tention would succeed. The case must be dealt with as bet- 
ween them and 2nd defendant alone on the issue whether in the 


circumstances they are entitled to recover from him in conse- 


quence of his failure to account to his principal. , 

Under S. 233, Indian Contract Act, in cases, where an 
agent is personally liable a person dealing with him may hold 
either him or his principal or both of them liable. But it is 
not shown how under any provision of law or in virtue of any 
principle 2nd defendant was under any liability to plaintiffs in 
respect of the money received by him from them. This was 
the basis of the decision in Ellis v. Goulton (1) Lord Esher 
and Smith L. J. dealing with and rejecting seriatim the various 
heads of liability, which could conceivably be relied on ; and so 
also, although the reasons are given more shortly, in Bamford 
v. Shuttleworth (2) and Steppeits v. Badcock (3). Against 


these authorities plaintiffs - have relied first on 


the dictum of Blackburn -J.in Pollard v. Bank of 


England (4) and Taylor v. Metropolitan Railway (5) in which 


that dictum is quoted with approval. “ Where money has 
- 1, (1893) 1 Q. B. 350. ae “2. (1840) 11 Ad. & El. 926. 


3. (1832) 3 B & Ad. 354, 4. (1871) 6 Q. B. 623. 5. (1906) ILK, B. 55. 
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been paid under a mistake of fact to an agent, it may be re- 
covered back from him unless he has in the meantime paid it to 
‘his. principal or done something equivalent to payment to him 
in.which case the recourse is against ‘thé ‘principal only.” 
But in the present case, as in Ellis v. Goulton (1) and the 
‘cases cited with it there was no quéstion of mistake, and absence 
iof any being referred to explicitly in Stephens v. Badcock (3) ; 
and the two cases last referred to must be distinguished on that 
ground. - ” 

Plaintiffs however rely on the fact that these are not cases 
in which fraud or dishonesty on the part of the agent was relied 
on and ‘have referred to two of the headings under which the 
liability of an agent to refund money paid to him is classified 
in Bow stead on Agency, Art. 125 (b) and (c) p. 421. But of 
these the first “ when the money is obtained by duress or by 
means of any fraud or wrongful act to which the agent is party 
or privy ” is not relevant. For it is not alleged that plaintiffs 
made their payment to 1st defendant otherwise than in the ordi- 
nary course ‘in discharge of what they ` owed his: principal ; 
and the lower court was in fact inclined to find that he originally 
received the money honestly, failing to credit it correctly only 
through inadvertance. As regards the other head of liability 
referred to “ when the money is paid under a mistake of fact 
or under duress or in consequence of some fraud or wrongful 
act and repayment is demanded of the agent before he has in 
good faith paid the money over to or otherwise dealt to his 
detriment with, the principal in the belief that the payment was 
a good.and valid payment ” itis sufficient that as already obser- 
ved, there is here no question of mistake of fact ; and there 
is norie of ‘duress or other misconduct on the part of the prin- 
cipal, to which alone the learned author can be supposed to be 
referring since he has already dealt with cases of misconduct 
on the part of the agent. Itis then immaterial that a demand 
may be taken to have been Made in the present case on the 
former before he paid the latter, since the other conditions 
posture are not fulfilled. 

The plaintiffs’ reference to this authority in fact calls for 


notice, mainly because the gecond citation from it purports to. 


be founded ‘on the old case of Cary v. Webster (6). That 


i A AA EE 
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case actually decided only that a clerk receiving money for his 
principal and paying it over to him although without making 
any entry in his account, is not liable to the person who made 
the payment and the portion now relevant is only an accompany- 
ing obiter dictum that if the clerk had not made the payment 
over, he or his principal would have been liable at the plaintiffs’ 
option. No reason for this opinion is given and nothing later 


in the same sense has been shown; and it is therefore un- 


necessary to regard the decision, in spite of the high authority 
of Lord Camden who gave it, as extending in any degree the 


two headings of liability, based on the misconduct of either 


agent or principal above referred to. That failing, I follow 
the decision in Ellis v. Goulton (1) and the two cases mention- 
led with it. In the absence of such misconduct in connection 
with the receipt of the money, of which refund is claimed the 
basis of those decisions, the absence of privity between the 
agent and the person who paid him, would have been avail- 
able equally whatever the circumstances in which the former 
retained it. Shortly 2nd defendant received it as his princi- 
pal’s money and plaintiffs, who could have pleaded against 
Ist defendant that he did so cannot by their failure so to plead 
enable themselves to recover from him. 

The petition must be allowed, the lower Court's decree 
being modified as regards 2nd defendant by the dismissal of 
the suit against him with costs throughout. 

C. A.S. PENTE ee Petition allowed. 


PRIVY COUNCIL. 
PRESENT.__LORD ATKINSON, LORD SUMNER, Lord CAR- 


SON AND Mr. AMEER ALI. 


Hurnandrai Fulchand ... Appellant™, 
v. 
Pragdas Budhsen ... Respondent. 


(On appeal from the Bombay High Court). 


Sale of future goods—Goods to be manufactured and received from named 
Mills—Supply from Mills stopped—Breach of contract by seller— Construction of 
contract—Frustration, 

The respondent firm entered into a contract of sale of 864 bales of cotton 
goods to be manufactured by a certain Mill, The written contract provided 
that “the goods are to be taken of as and when the same may be received 


"P, C. Appeal No. 75 of 1921. * oth December, 1922, 
T, (1893) 1, Q. B. 350, 
e 
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from the Mill ; delivery _ to be caused to be given in full by December 31, 
191$.” The Mill failed to supply the goods after a time and consequently 
the seller could not deliver the whole quantity of the goods as specified in the 
contract.: 

Held, that the buyer was entitled to damages for breach of the contract, 
that there was no implied condition to deliver the goods only when the Mill 
supplied- them and that the deliveries are not restricted to the time fixed and 
that the sellers were not relieved from liability by frustration of the contract or 


any implied condition. 

Taylor v. Caldwell, 3 B & S 826, Krell v. Henry, (1903) 2 K. B. 740, The 
Civil Service Co-operative Society, Ltd. v. The General Steam Navigation Com- 
pany, (1903) 2 K, B. 756 distinguished. 

` Decree of the High Court reversed. 

Appeal (No. 75 of 1921) from a decree of the Bombay 
High Court in its appellate jurisdiction, afhrming a decree of 
Macleod, C. J. 

The suit was brought by the appellant against the respon- 
dent, for recovery of damages owing to a breach of a written 
contract of sale of cotton goods. The respondent resisted 
the suit on the ground that, on a proper construction of the 
contract, he is- relieved from liability as the Mill from which 
the goods are to be received, failed to manufacture and supply 
the goods. ` The Court at Bombay held that that was a valid 
excuse and dismissed the suit. Hence the appeal. The 
Judgment of the High Court is reported in 44 Bom. 907. 
The facts and the material terms of the- contract appear from 
the Judgment. of the Judicial Committee. 

1922. Noy. 6,7. Upjohn, K. C., Raikes and S. C. Chau: 
dhuri for the appellant. 
_ MacKinnon, K. C. and Porter for the respondent. 

1922. Dec, 20. The Judgment si their Lordships 
was delivered by 
_ Lord Sumuer. Though TO is some difference pened 
the various texts of the agreement, on which this action was 
brought, there is no doubt as to its substantial terms. It is 
an agreement for the sale of future goods, to be manufactured 
at and obtained from named*Miulls. It provides for the 
quantity and descriptions of these goods, for the prices at which 
the different descriptions are sold, and for the time and rate of 
delivery. To some minor and independent provisions and to 
the fact that some of the words are interlineated, no importance 


attaches. The agreement is simple and of a common type, and 


P, C. 
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the whole question in dispute is whether it is an absolute con- 
tract to deliver the whole of the goods mentioned or whether 
the sellers are relieved from their obligation to Ja a part 
of them.in the events which happened. 

In the. text adopted by the Courts below the provision as 
to delivery, after the words which complete the description of 
the goods, viz., “ goods under manufacture are sold,” runs 
as follows : “ the same are to be taken delivery of as.and when 
the same may be received from the Mills. Delivery is to be 
caused to be given in full by the 31st December in the year 
1918.” An endeavour was made in argument to treat 
these words as a further part of the description of 
the subject-matter of the contract, so as to confine 
the goods to such as might be received from the 
Mills during ‘the remainder of the year 1918. In 
their Lordships’ opinion this attempt failed. The goods to be 
manufactured are already very elaborately described, and the 
goods which are to be delivered are the 864 bales so described. 
It was also suggested that the words “ as and when same may 
be received from the Mills” should be construed, as if they 
were “if and when the same may be received from the Mills..” 
This is to convert words, which fix the quantities and times for 
deliveries by instalments into a condition precedent to the obli- 
gation to deliver at all, and virtually makes a new contract. 
The words certainly regulate the manner of performance, but 
they do not reduce the fixed quantity sold to a mere maximum, 
or limit the sale to such goods, not exceeding 864 bales; as the 
Mills.might deliver to the defendants during the remainder of 
the year, ê 

If the contract is for a fixed quantity and, as was the case 
less than that quantity was delivered within the time fixed, the 
sellers must either find in the contract some matter of excuse or 
discharge, or they must pay damages. : 

The High Court of Bombay found this excuse in the fact 
that the Mills failed to perform their contract to manufacture 
and deliver the goods to the respondents in the circumstances of 
the case. As a matter of fact the Mills remained in existence 
and at‘work, and-the looms. which could otherwise have manu- 
factured goods deli¥erable under this contract were fully occu- 
pied in making goods for the Government of India. The 
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utmost that the evidence on this point amounts to is to be found 
in the following evidence given by a witness from the Mills :— 

“T know of contracts with the defendants up to March, 1918; delivery 
was up to date. After that Government contract work began, and defendant’s 
dhoties were not proceeded with. The Mills were commandeered by Govern- 
ment. I had no personal knowledge of what took place between the agents 
and Government.” - = 

No evidence was given of the powers of Government to 
require their contract work to take precedence of other con- 
tract work, nor do the judgments-of the High Court allude to 
the existence of such powers. No evidence was given that the 
Mills were requisitioned. It is clear that the Government did 
not.take possession of them and, in spite of the use of the word 
“ commandeered, ” it is the plain result of the evidence that the 
Government placed an order with the Mills for goods to be 
manufactured, and it was -executed in preference to the order 
of the defendants. Whether the manufacturers’ motives were 
patriotic or commercial does not matter. Jt was not suggested 
that there would be anything illegal in the receipt of these 
goods by the defendants, if they could have got them, or inthe 
delivery of them over to the plaintiffs. Accordingly, having 
failed to perform their bargain, the respondents must pay 
damages. l 
The High Court of Bombay appear to have been guided 
by considerations, which seem to their Lordships to have been 
- mistaken. They interpreted the contract-by asking themselves 
what it was- likely that a reasonable business man would have 
bound himself to do ; they thought that there had been what 
is called “ frustration of the contract ” ;. and they held that 
the case fell within the principle of Taylor v. Caldwell (1), 
and that a condition of things had failed to subsist at the time 


of performance, which had been mutually contemplated by the 


parties and finally agreed to be essential to the obligation.of 
the seller to deliver. 


On the first point the learned Judges, no doubt by inadver- 
tence, expressed a different proposition from that which they 
must have had in mind. To interpret a business bargain, ex- 
pressed in the language of commerce, it is no doubt important 
to appreciate the smethods and the point ‘of view of business 
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men, but this is merely a prudent way of qualifying the mind 
to construe their words, and so to determine their meaning, 
and is a very different thing from postulating that reasonable 
men would have been likely to agree to one kind of liability 
and not to another, and from thus concluding that, whatever 
the words of the contract say, that kind of liability, and that 
alone, is the obligation of the contract. As a matter of fact 
there is nothing surprising in a merchant’s binding himself to 
procure certain goods at all events. Itis a matter of price and 
of market expectations. No doubt itis a speculation, but 
many dealings even in cotton goods are of that character. 


As to the doctrine of “ frustration,’ the High Court of 
Bombay had not the advantage,.at the time when the appeal 
was heard before them, of several discussions and decisions 
which have taken place in England since then in the House 
of Lords as well as in the Court of Appeal. The adventure 
of which the commercial purpose is suggested to have been 
frustrated, is, of course, the purchase and sale of these goods 


‘between the parties to this contract, and this adventure was not 


frustrated. All that happened was that the defendants failed 
to perform their contract. When they have paid the dama- 


‘ges, one commercial purpose, at any rate, will, so far from 


being frustrated, have been fulfilled. Their Lordships think 
it unnecessary to enlarge upon the recent authorities. 


The Mills, from which the goods were.to come, no doubt . 
were contemplated as continuing to exist, though it does not 
follow that, in a bargain and sale such as this, the closing or 
even the destruction of the Mills would affect a contract 
between third parties, which is in terms absolute: but the 
Mills did continue to exist and did continue to manufacture 
the goods in question, only they were made for and delivered 
to somebody else. This is completely outside the principle of 
Taylor v. Caldwell (1) or of the Coronation cases [Krell v. 
Henry (2) ; The Civil Service Co-operative Society, Ltd. v. 
Lhe General Steam Navigation Company (3)]. 


The parties having failed to agree the damages, the case 
must be remitted to the Court of the Trial Judge to assess 
Pare ae a ele —_ Oo 








1. (1863) 3 B&S. 826. 2. (1903) 2°K. B, 740, 
3e (1903) 2 K, B. 756. l 
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them and to increase the amount adjudged to the plaintiffs 
accordingly, the appeal being allowed with costs here and be- 
low, and their Lordships will humbly ‘advise His Majesty ac- 
cordingly. | 
> Solicitors for appellant ; T. L. Wilson and Co. 

Solicitors for respondent ; E. F. Turner and Co. 


K. V. L.N, Appeal allowed. 


PRIVY COUNCIL. 


PRESENT :...LORD BUCKMASTER, SIR JOHN EDGE, Sir 
LAWRENCE JENKINS AND LORD SALVESEN. 


Rani Jagadamba ees : ... Appellant. 
Thakur Wazir Narain Singh ... Respondent. 
(On appeal from the Patna High Court). x 


-Hindu Law—Mitakshara family—Separation—Impartibls i ai 
tions from income—Accretions to impartible estate. 


It is competent to a member of a joint family to separate himself from 
the family by a clear and unequivocal intimation of his intention to sever. The 
same principle applies in the case of an impartible estate ; but in that case it 
requires strong evidence to establish separation, as the person separating forfeits 
his ‘chance of inheriting the whole of the estate by i 

Girja Bai v, Sadashiv Dhundiraj, L. R. 43 I. A. 151; Kawal Nain v, 
Prabhu Lal, L. R. 44 I. A. 159 followed. 


The principle with regard to an ordinary joint family that the income, 
equally with the corpus, forms part of the family property, is not applicable 
in the case of income from the impartible estate. The income in that case 
is not affected by the source from which it came and is the absolute property 
of the holder. It is also not affected by the principle applicable to ordinary 
joint family property that the ‘self-acquired monies will be regarded às joint 
property -if mixed with the monies of the joint family, Any acquisitions made 
out of the income of an impartible estate cannot be treated as accretions to the 
impartible estate. l 

-Quaere whether moveable property can ever be treated as an accretion 
to immoveable property. 

Sarábjit Partap Bahadur Sahi v. Indarjit Partap Sahi, 27 A. 253 doubted. 

Parbati Kumari Debi v. Jagadis Chunder Dhabal, L, R. 29 I. A. 82 followed. 

` Jankt Pershad Singh v. Dwaraka*Pershad Singh, L. R. 40 I. A. 170; Mur- 
taza Husain Khan v. Mahomed Yasin Ali Khan, L, R. 43 1. A. 281 enone 

Decree of the High Court varied. 


: Appeal (No. 27 of 1921) from a decree a the Pati 
High -Court -modifying a ace of the euporcinat Judge ot 
Hazaribagh. e ' 


8P, C. Appeal No, 27 of 1921, 7070. 20th December, 1922. 
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.... The-suit was brought by the father (since deceased) of 


the respondent against the appellant to recover the impartible 
Estate of Serampur with all the other properties left by’ the 
last holder of the said estate. The other properties consisted 
of (1) immoveable property acquired by the last holder out 
of the income of the Estate; (2) moveable property, in- 
cluding Government promissory notes. The parties are 


Surjabansi Rajputs governed by the Mitakshara law. 
The plaintiff claimed the Estate as the surviving member 


of a joint family and also by custom excluding widows from 
succession. ' The defence was that there was no joint family, 
that there had been a separation, that there was no custom as 
alleged by-the plaintiff and that, in any case, only the ancestral 


estate may be treated as joint property. > | 
`` The Subordinate Judge found that the last holder and 


the plaintiff continued to be members of a joint family till the 
former’s. death in 1907, that the property, moveable and im- 
moveable, acquired by him had been incorporated with the 
impartible estate and that thé custom of excluding widows from 
succession was proved. > He passed a decree in the terms of 
the plaint. l | 
The High Court, on appeal, agreed with the trial Judge 
that the family was joint but disagreed with him on the ques- 
tion of the alleged custom. The High Court also held that 
all the properties éxcept the Government promissory notes had 
been incorporated with the impartible estate. The decree of 
the trial Judge was varied and the appellant was held entitled 
to the Government promissory notes : the decree was affirmed 
in other respects." “Hence the appeal. a 
i The facts are fully set out in their Lordships’ Judgment. 
1922. Oct., 24, 26. De Gruyther, K. C., Raikes and Palat 
for the appellant : © The concurrent - findings of the Courts 
below that the family was joint are vitiated by the fact that 
proper inferences were not drawn from proved facts, There 
was a grant of a village to the plaintif’s ancestor and the 
family ‘moved to that village and lived there. This. is suffi- 
cient to effect a severance of the joint family in the case of an 
impartible estate. Thakurain Tara*Kumari v. Chaturbhuj (1). 


A member of a joint, family has the tight to sever himself from 








the family by a clearly expressed intention to do so and. it. is 


a (1915) LI R42 L A. 192. > 
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not different in the case of families holding impartible estates. 
Girja Bai v. Sadashiv Dhundiraj (1) ; Parbati v. Chaudhri 
Naunihal Singh (2) ; Baijnath Prasad v. Tej Bali Singh(3). 
Laliteshwar Singh v. Rameshwar Singh (4) is not good law 
now in view of the later decisions. Even if the appellant is 
bound by the concurrent findings of the Courts below, her 
right to inherit the self acquired properties of her husband is 
= not affected. Itis for the respondent to show that they were 
incorporated with the impartible estate and he has failed to dis- 
charge the onus. Parbati Kumari Debi v. Jagadir Chunder 
Dhabal (5), Janki Pershad Singh v. Dwarka Pershad 
Singh (6), Murtaza Husain Khan v. Mahomed Yasin Ali 
Khan (7). The first of the cases is a direct authority for 
my contention ; there similar facts were relied upon to prove 
incorporation. The decision that acquired property not dis- 
posed of is to be presumed to have been incorporated with 
the impartible estate and reported in Sarabjit Partap v. Indar- 
jit Partap (8) is erroneous. Moveable property can never 
be treated as-an accretion to immoveable property. 


Dunne, K. C. and Brown for the respondent : There ts 
nothing to prevent the holder of an impartible estate to incor- 
porate his acquisitions with the impartible estate. The autho- 
rities cited for the appellant’ do not derogate from that view. 
The facts proved in this case are stronger than the facts relied 
upon in Parbati v. Chaudhri Naunihal (2). Both the Courts 
found that there was an intention to incorporate save as to the 
Government promissory notes. There was nothing to show 


that the last holder wished that his acquired property should - 


descend differently from the ancestral estate. Sarabjit Partap 
v. Indarjit Partap (8) has never been overruled. There tsa 
blending of the properties with the joint estate and it must be 
treated as joint. 

De Gruyther, K. C. replied. 
(1916) L. R. 43 I. A.'151:39 M. L. J. 455. 


Ya 

2. (1909) L.R.361A. 71. 

3. (1921) L. R. 48 I A. 195 :40 M. L. J. 387. 

4. (1909) I. L. R. 36 Cal. 481., 

5.. (1902) L. R. 29 I. A. 82. 

-6 (1913) L, R. go I. A. 178 :25 M. L. J. 34. è 
9. (1916) L. R. $ L A. 281 :31 M. L. J. 804. 

8. (1904) I. L. R. 27 A. 203. 
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1922. Dec.,-20. The Judgment of their Lordships 
was delivered by | 
Lord Buckmaster.. The appellant in this case is’ the 


widow of Raja Saroda Narain. The respondent ts the near- 


est male agnate of the deceased, being the son of one Nilkantha 
‘Narain, the original plaintiff in the suit, who was the son of 
Bharath Singh. The proceedings were instituted for the purpose 
of establishing the title of the plaintiff to an estate known as 
the-Serampore Raj or Gadi and certain moveable and immove- 
able property, cash and securities which had been purchased 
out of the income of that estate. The questions with regard 
to the estate and the monies and Property representing the in- 
vestments from this income are distinct, and need to be sepa- 
rately considered. They have both been decided adversely to 
the appellant, with the exception of the claim to certain Govern- 
ment ‘securities which will be more specially referred to here- 
after. Serampore Raj or Gadi is impartible, and the family 
is governed by the Mitakshara law. If there had been no 
division of the family the property would have passed to the 
plaintiff, but it is asserted that Bharath Singh separated from 
his father in his lifetime, and that consequently neither he nor 
the. plaintiff was joint in estate with Raja Saroda Narain. 
Now, the facts upon which - this alleged separation is 
based have been concurrently found by the two Courts, and 
are no longer the subject of. dispute. The argument properly 


open to the appellant is not upon the facts themselves, but that 


these facts, when accepted, do establish ‘separation. The 
facts are these : The village of Chowrah was granted, at a 


date not.precisely ascertained but many years ago, by the then 


Raja to the plaintiff’s father Bharath Singh by way- of mainte- 
nance on a mokurari grant at a nominal rent. The plaintiff’s 
father, who died in 1879, does not appear to have gone to 
father, who died in 1879, does not appear to have gone tọ 
reside at Chowrah, but the plaintiff went there about 1885, 
when the then Raja was a minor and his estate was under the 
management of the Court of Wards. The effect of this 
change of. residence necessarily. effected: a. separation in food 
and mess. The High Court hold distinctly that there was no 
separation in religien, and the lefrned Subordinate Judge 
holds that there was no separation beyond. the separate living 
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in the maintenance village and the consequent separate messing. 

The cases of Girja Bai v. Sadashiv Dhundiraj (1) and 
Kawal Nain v. Prabhu Lal (2) are clear decisions that it is 
competent to a member of a joint family to separate himself 
from the family by a clear and unequivocal intimation of his 
intention to sever, and this is also true with regard to an im- 
partible estate ; but as in that case the person separating for- 
feits his chance of inheriting the whole of the estate by- survi- 
vorship, it requires strong evidence to establish such separation. 

The latter case in 44 I. A. illustrates this. It was there 
found that the separation relied on was a complete separation 
In worship, | in food, and in estate; and, further, there was good 
reason for the complete separation, and that consequently the 
requisite evidence was forthcoming. In this case these condi- 
tions are lackang, and their Lordships are unable to think that 
there has been any mis-application of the principles of law 
which regulate this question, and the findings of fact are sufh- 
cient to defeat the appellant’s claim. 


The second question gives rise to greater difficulty. It 
appears that Raja Saroda Narain, when he inherited the estate, 
was a minor. The estate was then placed under the custody 
of the Court of Wards. On his obtaining majority the Raja 
entered into possession and appears.to have managed the 
estate with care and skill. Towards the end of his life mis- 
fortune overtook him and he became insane. His estate was 
once more placed under the custody of the Court of Wards, 
and so remained until his death in 1907. 

Originally the estate was in debt, and as there .is no 
evidence of any acquisition of property from other sources, it 
follows that all the estate possessed by the Raja other than the 
impartible -Raj was derived from the income of the Raj itself. 
In the énd this income produced very considerable property. 
There were certain villages, certain mortgages__usufructuary 
and otherwise__sums due on bonds-and decrees, Government 
promissory-notes to the extent of two lacs, and:other moveable 


and immoveable. properties. With the exception of the. 


_ Government promissory notes ‘the whole of these have been 

| awarded to the plaintiff upon the ground that they represented 

an accretion to*the,estate and descended with it. Their Lord- 

“yy, LR LAs ©. * aA LR. 4g L A. 159. 
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ships think that this conclusion is wrong, and that its error is 
due to the idea that the produce of the impartible estate 
naturally belongs to and forms an accretion to the original 
property. In fact, when the true position is considered there 
is no accretion at all. The income when received is the absol- 
ute property of the owner of the impartible estate. It differs 
in no way from property that he might have gained by his own 
effort, or that had come to him in circumstances entirely dis- 
associated from the ownership of the Raj. Nor could: the 
monies have been used by him for the purpose of acquiring or ` 
endowing an impartible estate. It is, therefore a strong as- 
sumption to make that the income of the property of this’ 
nature is so affected by the source from which it came that it 
still retains its original character. 


It is possible that this confusion is due to the considera- 
tion of the position with regard to an ordinary joint family 
estate. In such a case the income, equally with the corpus, 
forms part.of the family property, and if the owner of the 
estate mixes his own monies with the monies of the family__as, 
for example, by putting the whole into one account at the bank, 
or by treating them in-his accounts as indistinguishable__his 
own earnings share with the property with which they are 
mingled the character of joint family property ; but no such 


‘considerations necessarily apply to the income from impartible 


property. The whole of the evidence on the matter in the 
present case, as stated by the High Court, is as follows : 


“Some new properties were acquired out of the savings of Serampore Gadi. 
When there were savings in my hand I used to send the money to the Raja and 
take receipts from him. The money was utilised by the Raja by giving loans 
and purchasing other properties. On some occasions the Raja used to lend the 
money himself, and these sums are not entered in our books, When the loan 
was given through us, then we used to keep accounts of such money. I can’t 
give the sums that passed through our hands or their probable amount. The 
moneys that passed through our hands were invested in loan and also in pur- 
chasing zemindaris. The incomes of zemindaris purchased were also entered 
in our books. It was treated as part of the income of the estate. Loans with 
interest repaid were also entered in our books, That money was also treated 
as part of the estate. All this was done at the instance of the Raja. Loans 
advanced by the Raja personally and ‘not, through our hands, and those that 
were not entered in the estate account at the time of the advance, the money 
when repaid used sometimes to come to ou hands and sometimes paid to the 
Raja direct. ‘Those that came to our hands were entered in our book. What 
was so entered into the estate account was considered as estate money with the 


eo 
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Raja’s consent. I can’t say if the Raja purchased any landed estate out of 
the money advanced by him personally.” 


For the reasons already given such a statement is insuff- 
cient to affect the property with the character of impartibility. 


Whether it be possible in any circumstances to treat moveable 


property as an accretion to a landed estate of this character 1 IS 
a matter not arising for decision. 

It is true that in Sarabjit Partap Bahadur Sahi v. Indarjit 
Partap Bahadur Sahi (1) it was decided that moveable pro- 
perty could be so regarded, but as the point does not arise 
here their Lordships need only say that they must not be re- 
garded as accepting the soundness of that decision. The facts 
here are not very different from those in Parbati Kumari Debi 
v. Jagadis Chunder Dhabal (2), where it was held that the 
evidence was inadequate to show that certain mouzahs bought 
out of the savings of the Zemindar were attached to the Zemin- 
dary. In both Janki Pershad Singh v. Dwarka Pershad 
Singh (3) and Murtaza Husain Khan v. Mahomed Yasin 
Ali Khan (4) the addition of family property to the original 
Raj is considered. Both these cases dealt with property other 
than moveable property. In the present case their Lord- 
ships can see no evidence in the facts stated of any sufficient 
intention to treat the acquired properties__whether the mou- 
zahs, mortgages or other personal estate__as part of the origi- 
nal Raj. The consequence is that to that extent the appel- 
lant succeeds, and the decree of the High Court must be 
varied by declaring that the decree for possession made in 


favour of the respondent be further varied by providing that 


it shall not include items 2, 3, 5, 6, 7, and 9 in Schedule A to 
the plaint. The respondent will pay the costs of the appeal. 

Their Lordships will humbly advise His Majesty accord- 
ingly. ` 


Solicitors for appellant : T. L. W ilson and Co. Pia 


Solicitors for respondent : Pugh and Co. 
K. V. L. N. pap Appeal allowed in part. 
e 
1 I L. R.27 A 203 at p. 253. 2 L. R. 29 I. A. 82. 
3. L. R. 40 I. A. 170. 4 L. R. 43 I. A. 269, 281. 
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IN THE HIGH Court or JUDICATURE AT MADRAS. 


: PRESENT : MR. JUSTICE AYLING AND MR. JUSTICE 
ODGERS. 
R. Kuppuswami Mudali ... Appellant® (Defendant). 


v. 
S. Narayanaswami Aiyar ... Respondent (Plaintif). 


Negotiable Instruments Act, S. 57—Promissory note in favour of executor— 
Suit by legatee—Indorsement essential—Suit on promissory note if maintainable. 


' Defendant executed a promissory note in favour of A one of the executors 
of the estate of a deceased person. ‘The executors were subsequently 
discharged and one,of the legatees, in whom the estate vested, assigned the 
promissory note to .the plaintiff. There was no indorsement of the promis- ° 
sory note by the executor in favour of the legatee. In a suit on the promissory 
note by the plaintiff, Aeld that the plaintiff had no valid title to the promissory 


note and. the suit was not maintainable. 


. Sowcar Lodd Govinda Doss v. Muniappa Naidu I. L, R. 31 M. 534 ; 
Ramanathan Chetty v. Kathavelan I. L. R. 41 M. 353 distinguished. 
Second appeal against the decree of the District Court 
of East Tanjore at Negapatam in A. S. No. 285 and 318 of 
11921 preferred against the decree of the Court of the District 
Munsif of Negapatam in O. S. No. 600 of 1920. 
S. Muthiah Mudaliar for appellant. 
S. Panchapagesa Sastri for respondent. 
The Court delivered the following 


4 ade, 


JUDGMENTS :__Odgers, J. In this appeal, the defendant 
is the appellant. He together with two others, Amirtham 
Pillai and Packiria Pillai, were executors of the estate of 
Tambyswami Pillai deceased. Defendant appears to have 
collected some of the outstandings due to the estate and exe- 
cuted a promissory note in favour of Amirtham Pillai for 
Rs. 1,090 in 1916. The estate became vested in Tambu- 
swami’s sons, (it is said) after a decree of Court by which 
presumably the executors were discharged, and one of them 
Kailasam Pillai endorsed this promissory note to the plaintiff, 
acting, it Is alleged, as managing member of the family. Two 
points were raised for the appellant : (1) that Kailasam Pillai 
acquired no. property in the promissory note by virtue of the 
vesting of the estate in himself and: (2) that he did not endorse 
as managing member. The two" lower Courts found that 





'S. A. No. 592 of 1922. rth Feb. 1923 
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endorsement to Kailasam by the late executor was unnecessary. 
The first Court puts it on the ground that all the rights of an 
executor vested in Kailasam, the lower appellate Court on the 
ground that the promissory note was taken by Amirtham Pillai 
on behalf of the estate. Dealing with the first point, the 
short question is “ can the ordinary rule as to endorsement be 
dispensed with ?” Does Kailasam Pillai acquire any pro- 
perty in the promissory note from the fact that the estate has 
been handed over to him and is no longer in the hands of the 
executors ? An executor or other legal representative must 
endorse (S. 57 of the Negotiable Instruments Act) even 
though the note may have been ‘endorsed by the deceased be- 
fore his death since the legal representative is not the agent 
of the deceased. It is said that this case is closely analogous 
to cases where a note vested without endorsement by operation 
of law and must be decided on that footing: The Negotiable 
Instruments Act only deals.with transfer by negotiation, viz., 
according to the law merchant. It does not affect the rules 
of law regulating the devolution of bills or notes by Acts 
of law or their transfer as choses inaction or chattels. As 
none of the requirements for the latter are present here, the 
only point is whether the vesting in the’ present case was by 
operation of law. On the death of the holder of a bill the title 
thereto passes to his personal representatives i. e., executors or 
administrators, without endorsement but I have been unable to 
find any case which covers a legatee such as Kailasam Pillai and 
further I can find no ground for holding that Kailasam Pillai 
represents the estate or can be considered as the agent Of the 
executor. The nearest cases cited to us were that reported in 
Sowcar Lodd Govinda Doss v. Muniappa Naidu (1) -and 
RKamanadhan Chetty v. Kathavelan (2). The first was a 
case of the Court of Wards taking charge of an estate and 
ousting a usufructuary mortgagee from possession. The 
tenants of the mortgaged premises executed promissory notes 
to the Court of Wards’ Manager for their rents. It was held 
competent to the mortgagee and his heirs to maintain suits on 
such promissory notes wher the Court’s superintendence had 
come to an end and it had delivered to the mortgagee (the 


ru I, L,R. 31 Mad. 534. | 2. I. L. Rs 41 Mad. 353. 
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“4 


plaintiff) the promissory notes without endorsing or otherwise 
assigning them in writing. The case was decided by Miller 
and Pinhey JJ. Miller J., Puts the decision on the ground of 
agency ; the mortgagee was a receiver and was landlord before: 
dispossession, afterwards the Court of Wards was landlord. 
The mortgagee as landlord was the real payee and entitled to 
sue when the court’s superintendence terminated. Pinhey J., 
also put it on the ground that the power of the Court of Wards 
having ceased there was nobody who could legally endorse. 
It appears to me that thus set out the case is materially different 
to the one before us. I cannot see how Kailasam can in any 
way be said to be the Receiver of the estate or agent of the exe- 
cutor Amirtham Pillai and it does not appear that the latter 
could not be or could not have been compelled to endorse by 
process of law. The 2nd case quoted above was decided by my ` 
learned brother and Seshagiri Aiyar J. That was a case of 
one trustee replacing another and it was held that a promissory 
note executed in favour of a trustee can be sued on by his 
successor without endorsement. The decision was rested 
again on the ground of agency. ‘ Broadly speaking, trustees 
exercise ` rights and obligations as agents of the trust’ and 
reliance was placed on Catherwood v. Chabaud (3). . There 
the bill in question was given to one S. C. as administratrix of 
J. C. for money due to her intestate (i. e. J. C.). The money 
was not paid in the lifetime of the administratrix S. C., and it 
was held that the right to the bill devolved upon the represen- 
tatives of J. C. (administrators de bonis non) on the ground 
that they succeeded to all the legal rights of the administratrix 
in her representative capacity as the money recovered was im- 
mediately applicable to the right fund as assets of the first 
intestate. The Court expressly said there may be cases 
where the administrator of an administrator might and ought 

to sue. 


The decision is clearly based on the ground that the Ad- 
ministrator de bonis non represented the estate of the deceased 
and from.the considerations I have detailed can have no appli- 


cation to the present case. j 
- NOLE EAEE EE E 
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The result in this case is as put by. Richardson J. in Akhoy 
Kumar Pal v. Haridas Bysack (4), that “the procedure 
provided by the Negotiable Instruments Act has not 
been followed and there is nothing which operates as a transfer 
either under or outside the Transfer of Property Act.” It 
may be remarked that this point though raised in the first 
Court was only raised by an additional issue and it appears to 
me that the requirements of the Negotiable Instruments Act 
_ should be enforced and should not, except on very strong 
grounds, be evaded by increasing the category of transfers by 
operation of law. This category includes marriage, death, 
execution, bankruptcy and reputed ownership (Chamber’s Bills 
of Exchange 7th Edition p. 139). For these reasons I think 
the appeal succeeds on the first point and it is consequently un- 
necessary to go into the second. The result is that the suit 
must be dismissed throughout with costs. 

A yling, J.—I agree. 

; A.V. V., O l Appeal allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT MR. _ JUSTICE OLDFIELD AND MR. JUSTICE 
VENKATASUBBA Rao. 


Rasa Goundan and others. . Appellants* (Deferidants 2 taş). 
E V. | | 

Arunachala Goundan and others ... Respondents (1st de- 

a | fendant, plaintiff and 


ae | defendants 7, 8 and 9). 

Transfer of of Property Act, S. §3—Transfer of broperty—Partition— 
among membeers of a family, | 

A partition among the members.of a joint Hindu family is a transfer to 


which the provisions of S. 53 of the Transfer of Property Act would be applic- 
able, 


Per Spencer, J. in Indoso Jithiajt v. Kothopalli Ramacharlu 10 `L, W. 498 
say, not followed. 


Appeal: against the er of the District Court of Coim- 
batore in A. S. No. 21 of 1921, preferred against the decree 
of the Court of the Principal District Munsif of Erode i in O. S. 
No. 239 of 1919. A 

4. (1914) 18 C. W. N. 494. 
S. A. NO. 1334 of 192: .. i s y2th Feb, 1923. 
R—-65 
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A. Krishnaswami Aiyar for appellant. 
C. S. Venkatachariar for 2nd respondent. 


The Court delivered the following 

JUDGMENT :__In the lower appellate Court this case was 
argued only with reference to limitation. We agree that 
Art. 120 is applicable, because -there is no necessity for the 
plaintiff, a stranger to the document in question, to have it set 
aside and no obstacle to his limiting his claim to a declaration 
of its validity. 

The failing, it is contended that the lower Courts were 
wrong in applying S. 53 of the Transfer of Property Act to 
the transaction in question before them, because that transac- 
tion is a partition and partitions are not transfers within the 
meaning of S. 53. Weare unable to understand how a par- | 
tition is not a transfer of property within the meaning of that 
section, since it must be regarded, as it is described in A/taban- 
nessa Bibi v. Saftulla Mia (1), “as signifying the surrender 
of a portion of a joint right in exchange for a similar right 
from the co-sharer."’ The argument attempted has in fact 
been supported only by reference to the words in that decision 
preceding those quoted :__" The object of a suit for partition 
is to alter the form of enjoyment of joint property by the co- 
owners,’ and the dictum of Spencer, J. in Jndoso Jithiaji v. 
Kothopalli Ramacharlu (2) ;“ It effects a change in the mode 
of enjoyment of property, but it is not an act-of conveying 
property from one living person to another.” In reply to 
those citations we need observe only that one of the objects 
of a suit for partifion is to alter the form of enjoyment of 
joint property, without at the same time depriving the partition 
of its character as a transfer, and that we have been shown no 
other authority in agreement with the opinion of Spencer, -J. 
Holding that a partition is a transfer of property, to which 
5. §3 is applicable, we reject this ground of appeal. . The 


second appeal fails and is dismissed with costs of the plaintiff. 
and ASA nA oh 


A, y, y, ~~ Second appeal dismissed. 
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In THE High COURT or JupicaTure AT MADRAS. 


PRESENT :__MkR. JUSTICE KRISHNAN AND MR. JUSTICE 
RAMESAM. 
Pupooth alias Komancheri Rarichati 
alias Ramanunni Kurup z . 'Appellani* (Plaintif): 
| oe. s | 
Vayisravanath Manakkal. Raman : 
Somayajipad. and another Respondents (Defendants). 


Civil Procedure Code, O..32, R, 2~-Minor—Suit without next friend—Main- 
tainability— Objection to—Minor attaining age before decision of issue as to 


minority and electing to affirm proceedings—E ffect—Guardian appointed under 


Guardian and Wards Act—Supercession of—Grounds for—Fatlure to record— 
Validity of decree—Effect on—De facto Guardian—Actions of —Lease with 
onerous covenant—Binding character against minor—Specific Relief Act, S. 42— 
Declaration—Grant of—Further relief—Onus—O mission to ask for—E frect— 


Mortgage—Redemption—Period fixed. for—Provision that mortgagee should give 


notice of demand after a date fixed—Effect. 


Where, in a case in which objection `was taken to the maintainability of a 
suit without a next friend on the ground that plaintiff was at the date of 
suit a minor, it appeared that the plaintiff had become a major before the 
Court decided, that he was a minor and that he elected to affirm the previous 
proceedings and to continue the suit, held that the suit was not liable to be 
dismissed on the ground that it was originally brought without a next friend, 
O. 32, R. 2-of the Code applies only when on the face of the plaint .the 
plaintiff appears to be a minor, 

The failure to record reasons under 0, 32, R. 4 a, (2) for supereeding 


a guardian appointed under the Guardian and Wards Act js only an irregu- 


larity and will' not vitiate the decree if the minor is in fact properly represented 
by a guardian appointed by Court. 


In a suit on ‘a promissory note executed by a. person as guardian of a minot, 
it is-not propet to appoint that person as guardian of the minor. 

The appointment of a.Court guardian for a minor procured by means of 
a false affidavit is of no legal effect. ‘The case must be treated as having 
been proceeded with without a legally appointed guardian ad litem. . 

The action of a de facto guardian will be binding on the minor's IPE 
only if it is for the minor’s benefit or necessity, ` 

A guardian has no power to execute a lease which imposes an onerous 
obligation on the minor to pay a rent of Rs. 1,200 a year, 

A mere declaration cannot be given under S, 42 of the Specific Relief Act 
in a casein which plaintiff can claim further relief, E 

Where the- plaintiff, who was in,a position to redeem-a mortgage, sued 
for a mere declaration that it was not binding on him keld that the declaration 
could not be granted. 


Where a mortgage deed provided that if the mortgagee wanted payment he 


must give notice to be paid on the day after the beginning of the cultivation 
Season, /eld that the covenant wag not mutual and did not affect the mort- 
gagor’s right to redeem „at any time he liked, a 
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Appeal against the decree of the Court of the Subordinate 
Judge of South Malabar at Calicut in O. S. No. 30 of 1919. 


T. R. Ramachandra Aiyar with 4. S. Venku diyar tot 
appellants. 


C. V. Ananthakrishna ‘Aiyar, K. Kuttikrishna Menon, 
T. N. Cherumy Thirumal Peri for ist respondent. ` ` 

The Court delivered the following 

JUDGMENT :— This is an appeal against the decree of the 
Subordinate Judge of Calicut in O. S. No. 30 of 1919 on his 
file dismissing the plaintiff’s suit and the plaintiff is the appel- 
lant before us. 


Plaintiff became the sole surviving member of his Ko- 
manchert -Tarwad onthe death of his mother and sister in 
March, 1907. He was then solely entitled to the tarwad pro- 
perties. He was at the time a minor of 8 years age and his 
father the 2nd defendant who had previously managed the 
affairs of his tarwad as his mother’s agent continued in manage- 
ment of his affairs as his de facto guardian. Being a mem- 
ber of a Marumakkatayam tarwad his father was not his legal 
guardian, in fact he had no legal guardian. At that time 
there was a mortgage debt on the tarwad lands in favour of 
one Bhattathiripad, of Rs. 9,000 which was admittedly bind- 
ing. To pay off this debt and to meet other alleged neces- 
sities the father acting as plaintiff's guardian borrowed ‘in 
March, 1908 a sum of Rs. 12,000 from the rst defendant and 
executed a usufructuary mortgage to him--Copy, Ex. A. Two 
days afterwards he also executed a verumpattom chit or lease 
for himself and as plaintiff's guardian and took back the pro- 
perties on lease ; see copy Ex. G. Under this arrangement 
plaintiff was newly made liable with his father to pay a rent 
of Rs. 1,200 a yeay Such an obligation did not exist under 
the Bhattathiripad’s mortgage. The rent was allowed to fall 
into arrears by the 2nd defendant and he executed a pronote, 
copy Ex. T, for Rs. 692-12-11 to the rst defendant, again act- 
ing for himself and as guardian of his son. The rst defen. 
dant brought O. S. No. 37 oft1q1§ on this note and got a 
decree against both the father and the son. In this suit the 
Head Clerk of the Court was appointed ,as* the plaintiff’ s 
guardian. Subsequently the st defendant attached the 

° 
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properties mortgaged to hitn subject to-his own mortgage and 
got-them sold and purchased them himself in Court: auction. 

Plaintiff brings this - suit as-a major and prays that the 
mortgage Ex. A may be declared to be invalid to the extent of 
Rs. 2,200 and odd as not being supported by proper considera- 
tion except as to the amount due under the prior mortgage 
which had been paid off. He also prays for a declaration that 
the lease Ex. G. is not binding on him at all, as it is not for his 
benefit or necessity but on the other hand it imposed on him 
an onerous liability to pay Rs. 1,200 a year as rent. He states 
that the decree Ex. IX was obtained by fraud, that he was not 
represented in it by a proper guardian and the Court guardian 
appointed for him acted with gross negligence. in the conduct 
of the case and he therefore claims that it is not binding on 
him ; and he further prays that the sale held in execution of 
that decree may be set aside as invalid. 


The first point taken against the plaintiff 1 in the lower 
court was that at the date of suit he was a minor and the suit 
as brought without a next friend was unsustainable and must be 
dismissed. Plaintiff was over 18 years of age but below 21 
when the suit was filed and the question whether he was a major 
or not turns on whether.a guardian had been appointed for 
him under the Guardian and.Wards Act. It is not very clear 
on the evidence whether such an appointment had been made. 
An application had been filed under the Act by plaintiff’s uncle 
P. W. 2 and the District Judge had passed an order that the 
plaintiff's father the 2nd defendant would be appointed guar- 


dian of the plaintiff's person and property on his furnishing 


security.. Though security was tendered no steps were taken 
by the Court to test it or get a proper security bond executed 
and no formal order of appointment was drawn up. Never- 
theless in several subsequeent court proceedings the 2nd defen- 
dant was treated as.a properly appointed guardian for plain- 
tiff ; and it was also held that his age of majority had been ex- 
tended to 21 in consequence. . It is not however necessary to de- 
cide the point definitely for even assuming that the 21 years’ 
‘rule applied and the plaintiff was a minor at the date of suit he 
became a major when the ‘suit was pendirg in the lower court 
‘and is now a major ; and he has before us through his learned 
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Vakil agreed to be bound by all the proceedings that have taken- 
place in the lower court. 0.32 R. 2 of the Code of Civil 
Procedure is applicable only when on the face of the plaint the 
plaintiff appears to be a minor, see Beni Ram Dutt v. Ram Lal 
Dhukri (1). That case was decided under the old Code but 
the new Code makes no change on the point. If on an issue 
raised and tried in the case, the Court finds that the plaintiff is 
a minor it should not dismiss the suit at once but should allow 
a reasonable time for a next friend to come on record and go 
on with the suit and it is only if no one comes forward that it 
should reject the plaint. Beni Ram Dutt v. Ram Lal 
Dhukri (1) is an authority for this position also. In the pre- 
sent case before the Court decided -that the plaintiff was a 
minor he had become a major and there was no necessity there- 
after to have a next friend for him. Plaintiff may no doubt’ 
have elected to drop the present suit as not properly instituted 
but he was not bound to do so; he could affirm the previous pro- 
ceedings and continue the suit. ` That is the principle em- 


bodied in O. 32 R. i2. A somewhat similar case was con- 


sidered in Sankaran Nambi v. Davaki Antherjanom (2) and it 
was ruled there that when a next friend has been appointed the 
objection that the suit was originally by a minor without a next 
friend can no longer be urged. 


The next point for consideration is wihi the Court sale 
was valid, for if it was, the property has passed to the 1st de- 
fendant and the plaintiff has no more interest in it and can- 
not maintain this suit. The purchaser in Court auction was 
the detree holder himself and not any 3rd party and we have 
hot therefore to consider any rights or equities of bona fide 
purchasers in Court auction. The validity of the sale in this 
case thus depends on the question whether the decree Ex. IX 
was binding on the plaintiff or not. The plaintiff contends 
that the appointment of a court guardian for him was null and 
void as it was obtained by the ist defendant by means of a 
false affidavit and that the 2nd defendant being a guardian ap- 
pointed under the Guardian and Wards Act there was no rea- 
son and none is recorded why he should not have been appoint- 
ed ; and further that the Court guardian was guilty of gross 
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negligence. It-will lead to clearness to consider these points ` 


separately., 


Taking the 2nd point first it will be observed that the 2nd 


defendant was proposed by the 1st defendant as plaintiff's guar- ` 


dian ad litem in the first instance.. Four notices were taken out 
to him ;. the last of them Ex. XIII (c) was tendered to him 
personally but he refused to receive it and sign the copy and it 
was thereupon affixed to his door. That was rightly accepted as 
good service by the Court under O. V. Rr. 16 and 17. The 


way in which he behaved when the notice was tendered to him | 
showed clearly that he was not willing to act as guardian and . 


the petition to appoint him guardian was therefore dismissed. 
The reasons no doubt are not stated in the order but it is 
apparent what they were. Considering that he was the person 
who had executed the promissory note on which the suit was 
brought against the minor he would have been an unsuitable 
guardian in any event as his interests would clash with the 
minor’s interests. It was however argued that as he was a 
guardian appointed by a competent authority under the guardi- 
an and Wards Act the Court acted improperly in superseding 
him and appointing a Court guardian without recording proper 
reasons under O. 32 R. 4 cl. (2). Now in the first place as 
I have already said it is not very clear that he was so appointed, 
plaintiff's own case being that he was not so appointed. But 
even if we take it that he had been so appointed the failure to 
record reasons under R. 4 cl. (2) 1s only an irregularity in my 
opinion and will not by itself vittate the decree if the minor is 
in fact properly represented by a guardian appointed by court. 


The ‘Allahabad High Court has held that the absence ofa 


formal order removing the certificated guardian will not vitiate 
proceedings if another next friend is allowed to sue and the suit 
will not be defeated solely upon the ground that no formal per- 
mission had been granted. See Sridar Rao v. Rani Lal (3). 
The case in Bhimaji v. Hussain Saheb (4) is easily distinguisha- 
ble as there was no attempt at all made there to have the cer- 
tificated guardian appointed as guardian ad litem as here. 


But the more serious objection to the appointment of the 
Court guardian is that his appointment w&s procured by means 
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of a false affidavit. The affidavit filed on rst defendant's be- 
half by his brother, D. W. 5, Ex X (a) contains a statement 
that besides the 2nd defendant plaintiff had no next of kin. 
The statement ts false as there was at least one person known to 
ist defendant and his brother namely plaintiff's maternal uncle 
Ravunni Nair P. W. 2 who though he belonged to a different 
tarwad as plaintiff's mother had been adopted from his tarwad 
to plaintiff's Komancheri Tarwad, was certainly plaintiff’s next 
of kin just like his father. Yet this information was suppress- 
ed. The only explanation D. W. 5 gave for his action in 
cross-examination is that Ravunni Nair was “ not proposed as 
guardian because the Court held that the and defendant was 
the proper person to act as guardian ;” this apparently refers 
to Ex. F. The explanation however is worthless and we must 
hold that the 1st defendant was guilty of fraud in law in making 
a false statement and thereby getting a Court officer appointed 
guardian. The appointment is thus vitiated by fraud and is 
of no legal effect. This brings the case within the principle of 
the ruling in the Privy Council in Bhagwan Dayal v. Param 
Sukh Das (5) for here as there the case must be treated as 
having been proceeded with without a legally appointed guardi- 
anad litem. ‘The decree and the subsequent sale are therefore 
not binding on the plaintiff. 


It was also urged that even if we take that the appoint- 
ment of the Court guardian was a regular and proper one, the 
decree and sale should still be set aside because there was gross 
negligence on his part in the conduct of the case. It is not 
necessary to consider,this point as I have already held that the 
decree against the plaintiff and the sale must be set aside on 
another ground. 

Plaintiff has also asked for declarations that the lease is 
not binding on him and that the mortgage is invalid to a certain 
extent. Now clearly the lease which imposes an onerous obli- 
gation on a minor to pay a rent of Rs. 1,200 a year is not bind- 
on the plaintiff. A guardian has no power to enter into 
engagements on behalf of his minor ward making him liable 
under such onerous covenants. See Jndur Chunder Singh v. - 
Radha Kishore Ghon (6), Mir Sarwarjan v, Fakhruddin 


5.. (1915) L L R 37 A. 179. 6, (1892) L L. R. 19 C. $07 (P. C.) 
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‘Mahomed Choudhuri (7), Waghela- Rajsanji v. Sheich Mas: 
luddix (8) and:Narayana Rao v. Venkata Subba Rao (9). 
It was however argued that the lease and the mortgage were 
one and the same transaction and that as the creditor the Ist 
defendant was not prepared to lend except on condition that 
such a lease should be taken it was justified by necessity in the 


same manner as the mortgage. This argument cannot be. 


supported ‘for even if the two be parts of.the same transaction 
there is no proof that there was any necessity to borrow at all. 
There was no pressure from the previous mortgagee. ‘The 
action of a de facto guardian, as 2nd defendant was, will be 
binding on, the minor’s property only if it is for the minor's 
benefit or necessity. That is not proved in this case and the 
lease so far as the plaintiff is included in it is therefore not 
valid. 

‘As regards the mortgage the plaintiff has conceded in this 
Court that it ts valid not only to the extent of the Bhattathirt- 
pad’s mortgage paid off but also to the extent of the decree 
debt in O. S. No. 364 of 1905 and for the amount due to 
Unnith Amma i. e. in all for about Rs. 11,000, the objections 
being confined to about Rs. 1,000 not properly accounted for. 
There is however a preliminary difficulty in plaintiff's way in 
getting any declaration as regards the lease and the mortgage 
inasmuch as no declaration can be given to him under S. 42 of 
the Specific Relief Act if he can claim further relief. In this 
case on my view it is clearly open to him to redeem the mort- 
gage to the 1st defendant or such portion of it as‘is valid. 
The Subordinate Judge holds that plaintiff is not entitled to 
redeem without a demand for payment by the 1st defendant 
and cites Navunni v. Ramaswami Pattar (10) in support of 
his view that S. 42 will not apply in such circumstances. But 
this view is based on a misreading of the covenant in Ex. A. 
That only provides that if the mortgagee wants payment he 


must give notice to be paid on,the day after “ Ucharal ” or the l 


beginning of the cultivation season in any year and not at other 
times. This provision does not affect the mortgagor’ s right 
to redeem at any time he likes.” The covenant is not mutual 
by its wording. As the mortgage and the lease are clearly 


— aca AI 
“7 (1911) I. L. R. 49 C. 232, | 8. (1887) I. L. R. rr B. gsr (P. C). - 
9. (1919) 38 M. L. J. 77. ~ 10. (1918) 52 L Cl 738. 
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.Rarichan parts of one and the same transaction no declaration can be 
Manakkal given regarding either without the plaintiff suing to redeem. 

Samani The case cited in Navunni v. Ramaswami Pattar (10) itself 
recognises this position. Plaintiff's vakil then asks that his 
client may be permitted to amend his plaint by adding a prayer_ 
for redemption and paying the necessary Court-fees on the 
plaint and the memo of appeal. This is rightly not opposed 
by the ist defendants vakil and may I think be granted. 
Plaintiff is allowed to amend his plaint and pay the necessary 
Court-fees- for it and for the appeal in this Court in two weeks 
from this date. The appeal is adjourned for the purpose. 


This appeal again coming on for hearing, after i 
The Court delivered the following i 


_ JUDGMENT :—Further Court-fees has now been paid and 
the plaint amended to convert the suit into one for redemption. 
The objection as to non-maintainability of the suit for a mere 
declaration thus ceases. As the result of the amendment the 
case must be sent back to the lower Court for a fresh disposal 
as a suit for redemption subject to the rulings we have given on 
the-points already dealt with. The respondent will be allowed 
to file a supplemental written statement on the amended plaint 
and the case will be disposed of according to law. 


Each party will bear costs up to date as to the Court-fees 
now paid by the appellant which would be disposed of by the 
lower Court in its final order. 


A.S. V. Case sent back. 


8 i os 
.. 


“10. (1918) 52 I C, 738. 
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IN THE High COURT OF JUDICATURE AT MADRAS. 


PRESENT :— SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice, MR. JUSTICE OLDFIELD AND MR. JUSTICE COUTTS- 
‘TROTTER. 


The Secretary, Board of Revenue 
(Income-tax), Madras 
v 


Ripon Press and Sugar Mills Company, Ltd. 


Income Tax Act (VII of 1918), S. 3 (1)—Income “ accruing or arising or 
received in British India or deemed to accrue or arise, or to be received in 
British India ”—Meaning—Company—Profits earned outside British India—Liabi- 
lity to assessmeni—Same sum of money cannot be received qua income twice 
over, once outside British India, and once inside tt. 

A Company carried on a factory at Raichur in the territory of the Nizam 
of Hyderabad. At that factory material was pressed. Against persons who 
brought the material to the factory a charge was made, and the charge was 
received wholly in Hyderabad. The Company’s head office was in Bellary. 
There were directors there and they controlled the business carried on at Raichur 
by directing its policy, fixing the rates to be charged for the work done there, 
examining -its accounts and issuing dividend warrants in respect of the profits 
earned. The only other thing that was done in British India was the receipt 
of some money for the purpose of the office expenditure at Bellary, and possibly, 
the réceipt of some money which was occasionally used’ for the payment of 
dividend warrants at Bellary, though, by the terms of the dividend warrants, 
they were payable only at the office of the treasury at Raichur. 

Held that the Company could not be assessed to income tax under the 
Income Tax Act VII of 1918 on the whole of its profits for the year. There 
was no income which accrued, or arose or was received in British India or 
which could be deemed to have accrued or arisen or to have been received in 
British India within the meaning of S. 3 (1) of the Act. 

l The Chief Justice —Semble :—Even the small amounts received by the Com- 
pany as stated above in Bellary are not themselves liable to taxation. l 

Per Coutts’ Trotter, J.—The same sum of money cannot be received gua 

income twice over, once outside British India and once inside it. 


Case stated under S. 51 of Act VII of 1918 by the Secre- 
tary, Board of Revenue (Income-tax), Madras in 1. T. A. 
No. 28 of 1920-21. 


Referring Officer.” 


A ssessee. 


The Government Pleader on behalf of the Government. 
C. Sambasiva Rao for the assessee. 
The Court delivered the following 


JUDGMENT :—The Chief Justice :— In this case the facts 
contained in the original reference and the further report which 
is by no means clearly expressed, amount to this. The com- 
pany carries On 4 factory at Raichur in the territory of the 





*R, C. No. 2 of 1922. 
. 
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Nizam of Hyderabad. . At that factory material is pressed. 
Against persons who bring the material to the factory, a charge 
is made, and the charge is received wholly in Hyderabad. 
The Company’s head office is in Bellary inthis Presidency. 
There are Directors there and they control the business carried 
on at Raichur by directing its policy, fixing the rates to be 
charged for the work done there, examining its accounts and 
issuing divident warrants in respect of the profits earned. The 
only other thing that, it would appear, is done in British India 
is the receipt of some money for the purpose of the office ex- 
penditure at Bellary and possibly, though it is not clear on the 
statement, the receipt, of some money which is occasionally used 
for the payment of dividend warrants at Bellary though, by the 
terms of the dividend warrants, they are payable only at the 
ofhce of the treasury at Raichur. 

_ The question referred to us is whether the Company can 
be assessed to income-tax on the whole of its profits for the 
year, it being claimed that Bellary is the place. Where the 
total amount of the profits is paid by the Company to its share- 
holders by the issue of dividend warrants. The question 
turns on the interpretation of S. 3 (1) of the Income Tax Act 
VII of 1918. which runs thus : ‘This Act shall apply to all 
income from whatever source it is derived if it accrues or arises 
or is received in British India, or is, under the provisions of 
this Act, deemed to accrue or arise, or to be received in British ` 
India.’ Except for the small amount received as the Com- 
pany’s money by the Company in Bellary, in my judgment, 
there is no income which accrues or arises or is received in 
British India and there is nothing in the Act to show that such 
profits earned outside British India are to be deemed to accrue 
or to arise or to be received in British India. 

There is a direct authority on the point in In re The 
Aurangabad Mills, Limited (1). In that case the'facts were 
precisely the same as in this case except- that the ‘Bombay 
Directors of the business which had its factory in Aurangabad, 
seemed to have controlled the business in Aurangabad more 
than the Bellary Directors did in this case, and éxcept for the 
fact that it was admitted in that case, though it is not clear In 
this case, that money was received th Bombay for the express 





Te (1921) I. L. R. 45 Bom. 1287, 
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purpose of paying some of the Bombay shareholders their The Secre- 

dividends ; and it was held in that case that the general pro- ba fant 

fits -of the Company were not liable to income-tax. | agree Lacey 

with that decision, which governs this case, and I have nothing ___». 

to add to the reasons given by Macleod, C. J. in that case. I care ea 

think that this case really is also covered by the ruling of this Sugar Mills 


Court in Board of Revenue Madras v. Ramanathan Chetty(2). i 
There is a recent reported case Sundara Doss v. Collector of sir Walter 
Guzarat (3), where it was held that where a man carried on eae 
business outside the part of India to which the Income-tax Act a 
applies, earned his profits there, and then had them remitted to 
him in India where he resided, that money was not received in 
India. It was pointed out that it had been received outside 
and had remained in the possession, actual or constructive, of 
the trader throughout and that it could not be considered to be 
received again when it was brought into British India whether 
brought by him or sent from abroad to him in British India. 
I point out this because that is a point which may be involved 
in the event of the question being referred to this Court 
whether small amounts, received by the Company as stated by 
me above in Bellary are themselves liable to taxation. 
I therefore answer the question referred to us in the nega- 
tive. The costs to be assessed by the Registrar are payable 
to the assessee. 
Oldfield, J..| agree and I only wish to point out that, — oldfield, J. 
although the argument as to the receipt by some of the share- 
holders of dividends in Bombay was available to the Crown 
In re Aurangabad Mills Limited (1), it was not thought worth 
while to make any distinct reference to it in the judgment. I 
supplement what has been said by my Lord regarding it, be- 
cause it is as well to point out that the terms of the reference 
of the Board indicate a fundamental misconception on one im- 
portant point. Mention is made in that reference of the fact 
that “the majority of the shareholders (who after all form 
the company) receive their dividends in British India.” The 
identity between the shareholders and the Company is not 
material for the present purpose, since the assessment is not 
of the income as the income of the individual shareholders, but 


-—  ..n LA MUA AA AAA ——. 
2. (1919) I. L. R.43 Mad. 75. 3. (1922) I'L. R. 3 Lah. 349. 
1. (1921) I. L. R. 45 Bom. 1287. 
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as the income of the company ; and we have nothing to do 
with the shareholders in their individual capacity. So far as 


‘thé Company is concerned, the only material matter is the 


receipt of the income and that income was received at Raichur. 
If some of it came to Bellary and was actually used to pay 
dividends, that is no reason why we should assume that what 
was done in Bellary was anything more than the distribution of 
what was already the Company’s income and was payable as of 
right in accordance with the arrangements made by the Com- 
pany to the shareholders only at Raichur outside British terri- 
tory. It is not necessary for us, and it is not possible on the 


facts before us, to say whether payment in the cases referred 


to in the reference was made at Bellary by the officers of the 
Company to the payees, who took their money there instead of 
presenting their dividend warrants at Raichur after receipt of 
the money by those officers at the latter place as the payees’ 
agents, or to attempt an exact definition of the legal position. 
It is sufficient that such payments have nothing to do with the 
accrual of income to or its receipt by the Company, as such. 
With these observations, I agree in the negative answer pro- 


posed. 


Coutts Trotter, JI agree. Where you have dividend 
warrants issued to shareholders expressed to be payable at the 
ofhce of the treasury at Raichur, it is very strong. evidence that, 
the income regarded as the Company's income has been re- 
ceived and has accumulated in Raichur. | entirely agree with 
the decision cited to us in Sundar Das v. Collector of Guza- 
rat (3) that you cannot receive the same sum of money qua 
income twice over, Once outside British India and once inside 


ite -In re The Aurangabad Mills Limited (1) covers the 


point raised in argument, and I respectfully agree with that 
decision. 


A. S. V. Reference answered in 
the negative. 


( . 
` : "o 





3. (1922) I. L. R. 3 Lah. 349. 1. (1921)-I. L. R. 45 Bom. 1287. 


PART XIV,] | THE MADRAS LAW JOURNAL REPORTS, 527 


In THE High COURT or JUDICATURE AT MADRAS. 


-PRESENT :_Mr. JUSTICE OLDFIELD AND MR. JUSTICE 
RAMESAM. . 
Pothene Puthan Vittil Kunhu Pothu Nassiar ... Appellant* 
(Defendants 5 and 6). 
V. 
Adrasseri Raru Nair and others Respondents (Plaintiff 


and defendants 1 to 4). 

Transfer of Property Act, S. 53—Proviso—A pplicability—Fraudulent trans- 
feree—Bona fide transferee for value without notice from—Who ‘ts a—Such 
lransferee if protected by proviso. 

The proviso to S. 53 of the Transfer of Property Act protects a bona fide 
purchaser for valuable consideration, whether he purchases from the fraudu- 
lent grantor himself or from a fraudulent transferee from him, 

A transferee who fails to make any inquiry of the person who could have 
given the best information as to the defects in the title is not a transferee in 
good faith without notice within the meaning of the proviso to S, 53 of the 
Transfer of Property Act. 


Second Appeal against the ae of the District Court of 
South Malabar in Appeal Suit No. 747 of 1919, presented 
against the decree of the Court of the Principal District Munsif 
of Tirur in Original Suit No. 469 of 1918. 

C. Madhavan Nair for appellant. 

K. P. Ramakrishna Iyer for respondent i 

The Court delivered the following 

JUDGMENTS :__Oldfield, J._I agree with the order pro- 
posed by my learned brother and can add nothing to his reasons 
for it. 

‘Ramesam J. The facts out of which this es appeal 
arises may be briefly stated as follows :— The plaintiff obtained 
on the 31st March, 1914, a decree in Original Suit No. 500 of 
1912, against the present defendants 3 and 4 and in execution 
of the decree attached the suit properties. The defendants 1 
and‘ 2 relying on a sale-deed (Exhibit III dated sth October 
1914) preferred a claim objecting to the attachment (M. P. 
No. 328 of 1918). The claim was allowed on 21st February 
1918 (Exhibit A). The present suit was filed on roth August 
1918 for a declaration that the sale under Exhibit III was made 
with intent to defraud creditérs and cannot affect plaintiff’ s 
right to attach the properties. On 24th February 1918 (three 
days after the'disposal of the claim PA the property was 

S. A, No, 1502 of 1920. Se - 3rd August, 1922 
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purchased from defendants rand 2 by defendants 5 and 6 un- 
der Exhibit VI. They contend that they are bona-fide pur- 
chasers for consideration and without notice of the intention 
to defraud, if any, ‘on the part of the parties to Exhibit III. 
The. Courts below have held that Exhibit III was executed as 
alleged by the plaintiff. As to defendants 5 and 6, they held 
relying on Krishnappa Chetty v. Abdul Khader Sahib. (1) that 
their sale under Exhibit VI was void against plaintiffs as being 
made pendente lite and did not express any opinion on the ques- 
tion whether they are bona fide purchasers for value. Defen- 
dants 5 and 6 appeal. The finding that Exhibit III is void- 
able by the plaintiff is not challenged in Appeal. : 

~ It is contended on behalf of the appellants that the case 
in-Krishnappa Chetty v. Abdul Khader Sahib (1) is not correct: 
ly ‘decided, that it has been dissented from in Pethu Aiyar v. 
Sankaranarayana Pillai(2) and that a finding should be called 
for from the lower appellate Court on the question whether ` 
defendants 5 and 6 are bona fide purchasers for value. 

It is contended for the respondent that, even if the sale 
to defendants 5 and6 is not vitiated by the doctrine of lis pen- 
dens, it is unnecessary to have a finding on its bona fides as the 
proviso to S. 53 of the Transfer of Property Act does not pro- 
tect bona fide purchasers for consideration from a fraudulent 
transferee but protects only bona fide purchasers for considera- 
tion from the first transferor. In support of this contention ° 
he relied on Basti Begum v. Banarsi Prasad (3). The con- 
clusion stated at page 308 of that case “ Basti Begum took 
the transfer subject to all defécts in the title of her transferors 
and cannot in equity set up the fictitious document against a 
bona fide mortgage. The fictitious instrument received, we 
‘think, no new force against the plaintiff from the transfer. The 
proviso to S. 53 of the Transfer of: Property Act, which 
was relied on by Mr. Dillon, does not appear to us to, help his 
client. That proviso was intended to safe-guard rights which 
have been already acquired_” seém to support the respondent, 
though the last sentence-is not quite intelligible. In this case, 
the first transaction is a mortgage, but, as I do not 
see any reason to- distinguish “between a mortgage and 


1. (1914) I. L. R. 38M. 535 26 M. L. J. 449 
2. (1917) I. L. R. 40 M. 955 :32 M. L J. 374. 
3. (1907) I. L. R. 30 All, 297. 
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a sale or between a mortgage of immoveable ‘property 
and one’ of moveables in the ‘application of S. 53 
of the Transfer of Property Act, the case requires further con- 
sideration. A number of English cases were cited in it- In 
the first one Halifax Joint Stock Banking Company v. Gled- 
hill (4) the provisions of 13 Eliz. Ch. V were referred to ; but 
the conclusion of Kay J. does not ‘support the conclusion in 
Basti Begum - v. Banarsi Prasad (3) and ‘no reasons are 
given in the latter to show how the former was intended to be 
got over. . | will refer to this case again: The other cases 
cited in Basti Begumy.Banar'si Prasad(3) fall into two groups: 
In. the first.group consisting of Cockell v. Taylor (5), Ogilvie 
v. Jeafferson (6), Parker v. Clarke (7), the second trans- 
action, though bona fide did not prevail ; in the second group 
consisting of French v. Hope (8), Bicherton v. Walker (9) 
and -Rice-v. Rice (-10), the second transaction was upheld on the 
ground that it was a bona fide transaction for consideration 
without notice of the prior equity. In all these six cases there 
is no question of the application of 13 Eliz. Ch. V. or 27 Eliz 
Ch. 4. T he earlier transactions in the first three cases were not 
valid even as -between the parties Collett was defrauded 
by Taylor . in Cockell v. Taylor, . Ogilvie was defrauded 
by . his solicitor in Ogilvie v. Jeferson. and Cruchley executed 
ethe. mortgage while in. prison and under the undue 
influence - of Thomas in. Parker v. Clarke. .In each 
of . the . other . three -cases thé first . transaction 
was perfectly valid there being no fraud or undue influence 
vitiating. it. The second transferees obtained valid tifles by 
estoppel. . İt seems to me these.six cases are illustrative of the 
rule, now. embodied in India in S: 41.0f.the Transfer of Proper- 
ty Act. | In the first three cases there was not the free consent 
_of the original owner so as to confer. a title by estoppel.on-the 
second transferee.. I do not ‘think it is necessary to say, as 
oe J. thought i in French v. Hope (8) that Parker v, 
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Clarke -(7) was overruled by Bickerton y, Walker (9). 1 
may also add that the Vice Chancellor’s summary of the facts 
in Ogilvie v. Jefferson (6) shows that the second transferee in 
that case cannot be regarded as a bona fide purchaser for value. 
However this may be, I do not think any of those cases are a 
guide in the discussion of S. 53 of the Transfer of Property 
Act. It seems to me that the conclusion in Basti Begum v. 
Banarsi Prasad (3).is not justified by the cases cited in it. 

` “The case of Doe, D. Bothell v. Martyr Os is similar 
to the case. above Sid and does not help us. > On the other 
hand there are a number of other English cases on 13 Eliz Ch. 
V and 27 Eliz. Ch. IV, which will now be considered, T wi 
divide them into’ two groups. 


“(a ) Those decided with reference to 24 Eliz Ch. IV 
( ) Prodgers v. Langhan (12) where it was held that the 
feoffee for valuable consideration from the first feoffee whose 
feoffment was coverious has a good title against a second feo- 
ffee from the original owner. .This case was followed by 
Lord Eldon in George v. Millbanke (14) cited below. 
-= The case . of Lloyd v. Attwood .(13) seems 
to .decide differently. (see especially, Turner L. J. 655 and 
Knight Bruce L. J. 647) ; but in that.case the two. Misses Att 
wood parted with the title deeds and their mortgage has lost 
its priority by -reason of their laches and the Misses Medley 
who obtained a sub-mortgage and could have asked for and 
known the absence of the title deeds cannot be regarded as bons 
vide transferees for value: Nor did Turner, L. J. and Knight 
Bruce L. J. regard-them as bona fide transferees for, value. 
I-doubt if the passage in May | on Fraudulent Conveyances, 
page 254 relating to this case is justified, especially i in view of 
the cases cited at page 253. 


_(b) | Cases decided on 13 Eliz-Ch V. as 
~.. (1)- George y.-Millbanke (13). For the porns ai 
the decision the fact that until the Voluntary Conveyance Act 
of 1893, all voluntary Canes: though made without a 
II. (1805) 1 Bos and Pul. (N. R.) ae 
12.. (1663) 1 Sid. 133 : 1 Keb, 486. . oo t 
m k (1859) 3 De G. & J. 614. 13. (1805) 9 Ves. Jun. 190... 
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fraudulent:intention were void against. creditors, does not make 
a difference. This case supports the appellant. 

°° (2) >. Payne v. Mortimer (15). In this case Turner, L. 
J: says “ Lord Eldon however, in George v. Millbanke, did not 
put.the case upon the statute of Elizabeth. He had. regard 
no doubt, and indeed the report shows, although but obscurely, 
that he had regard, to the provision in the statute which pro- 
tects- alienees for value only 1 in the case of absence of notice, 
and he puts the case upon the ground of the assignee for value 
having a better equity than the general creditors of the teen 
That: principle seems to me to reach the present case.” 

(3) H alifax Joint Stock ‘Banking Company ` v. Gled- 
hill (16). On the facts, the settlor’s reservation of an interest 
not being ‘tainted by-intent to defraud creditors__the point does 
not seem to arise but Kay J.’s opinion is in favour of the appel- 
lant. - He also seems to think that Turner L. J.’s opinion in 
Payne-v. Mortimer (15) is to the same effect. 

(4) In re Moreat the opinion of Sterling, J. at p. 834 
in n favour of the appelant is only an obiter dictum: j 

© (5). Morewood: and Bayne v. The South Yorkshire 
Railway. and River Dun Co. (17). The opinion of the Court 
(Pollock, C: B., Watson and Bramwell, B. B.)-is in favour of 
the appellant. 

Generally, I am unwilling to refer to Doai di 
i Biit, having regard to the paucity of authority in India arid the 
somewhat inconclusive nature of the English cases, I now refer 
to two of the American Cases. In Lee v. Abbe (18) and in 
Anderson v. Roberts (19) it was held that bona fide pur- 
chases from a fraudulent grantee without notice of the fraud 
will be protected. I agree with the remarks of Spencer C: J. 
at. page 241, - again, the proviso is general, it exempts any 
conveyance upon good consideration and bona fide to any person 
not having notice of the fraud or collusion from the effects of 
the enacting clause. And why should not its benefits be extend- 
ed to any bona fide purchaser for valuable consideration, whe- 
ther he purchases from the fraudulent grantor or the fraudu- 
lent grantee ¢ I think it has sufficiently appeared that this 
fraudulent grantee takes the entire interest of the fraudu- 


ee 


“rg, (1859) 4° Dege & J. 447. : 4. (18913 1 Ch. SI. 
16. (1899) x Ch, 831. 17, 3 H. & N. 798.. 
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Kanha Potha dent grantor, and that ‘the deed is voidable at the 
A instance of the creditor, not legally and strictly void. ” 
Raru Nair He then refers to Marshall, C. J.’s decision in Fletcher v. 
 Ramcesam, j. Peck (20) to show that a bona fide purchase from the fraudu- 
| | lent grantor, is protected and proceeds “It is in vain that we 
search for any difference between a conveyance by a fraudulent 
grantor whose intention was to deceive subsequent purchasers 
and a conveyance by a fraudulent grantor when the intention 
was to, defraud present or future creditors.” -He then refers 

with approval to Prodgers v. Langham (12). 

I am therefore of opinion that the appellants’ contention 
is right and that we must have-a finding on the question whether 
they are bona fide purchasers for consideration and without 
notice of the fraud relating to Exhibit III. The question of 
lis pendens will be decided if necessary after the finding ts 
returned. The finding will be returned with reference to the 
evidence on record. Six weeks are allowed for finding and 


ten days for objections. | 
[In compliance with the order contained in the above judg- 


ment the District Judge of South Malabar at Calicut submitted 
the finding that the defendants 5 and 6 weere bona fide purcha- 
sers for consideration and without notice of the fraud relating 
to Exhibit IIT}. | 

This Second Appeal coming on for final hearing after the 
return of the finding of the lower appellate Court upon the. 
issue referred by this Court for trial, the Court delivered the 


following be 
`. Jupemenr :— The lower Court was called on to find on 


the qüestion whether the appellants (sth and 6th defendants) 
were bona fide purchasers for consideration without notice of 
the fraud involved in Exhibit ITI. In returning its finding it 
has dealt separately with the question whether the sth and 6th 
defendants were bona fide purchasers and whether they had 
notice. The attempt to separate these two questions is not 
usually sound. For it is seldom possible to form an adequate 
‘or correct opinion of the conduct of a transferee without con- 
‘sidering whether his good faith extends to his possession 
of actual or constructive notice with reference to the 
whole circumstances of the case.e Itis however sufficient 
for us to deal with the portion of the finding which 
“80 6 Cranch, 193 (1663) x Sid ngg 
eo 
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relates | to: the ©.sth.and 6th --defendants’: possession’ of 
notice. — For the lower Court has, in our opinion, entirely 


mistaken the legal position created by the facts. 


The lower Court says that the sth and 6th defendants 
would not, even if they made enquiries, have obtained informa- 
tion from the 1st-and 2nd defendants’ witnesses or the mort- 
gagee | Narayana. Nair, because the. rst and 2nd defendants’ 
witnesses of course would not disclose any fraud, and Narayana 
Nair equally would not ‘do so, as. he. was to get 
mortgage redeemed by them. The lower Court then goes 
on: The document which the defendant 6 says he saw 
would tell him nothing ” and that may be correct: But then 
it goes further and, says that the ‘defendants were not bound 
to pursue the matter of the claim petition and ascertain what 
Objections to the claim were raised by the decree-holder. 
This, in our opinion, is entirely wrong. ‘The decree-holder, 
the person who was alleging fraud in connection with Exhibit 
III was the person, to whom enquiries as to-any objections to 
the title to the. ‘property would naturally be addressed, and he 
would certainly be in the best position to say what objections 
in. the:shape of fraud were available against the title. The 
lower Court says also that, even if thé 6th defendant knew of 
the claim petition, that would tell him nothing ; on the other 
hand the-order allowing the claim would lead him to think that 
the title of the claimants was good. This is an absolute mis- 
representation of the effect of the order, Exhibit A ; and even 
if this were the ‘only objection to the lower Court’s finding we 
should be unable to accept that finding on account of it. Eshi- 
bit A after stating the facts and the case of the decree-holder 
ås being that Exhibit HI evideences a fraudulent and collusive 
transaction, goes on to say that the claimant must establish his 
case ina regular suit properly framed for the purpose. That 
statement is presumably made with reference to authority, as 
it then stood, that a transfer can be impeached as fraudulent, 
not by way of a plea in defence, but in a suit properly framed 
for the purpose. True, the next sentence in Exhibit A is to 
the effect that the claimants have established a bona fide title to 
the properties; whatever that may mean. e But it is clear that 
the effect to. Ehibit A, asa nol was simply to decide i in favour 
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of -the continuance .of the attachment and-that the order did 
hot; and indeed could not, do more than make the title to the 
attached property contingent on the result of the-suit, if. any, 
which might be brought within a year. That being the real 
effect ‘of Exhibit A and the possession being with the sth and 
6th’ defendants; they have on their own showing failed to:make 
any enquiry of the person, who could have given them the best 
information as to the defects in the title. | We cannot hold that 
they-were transferees in good faith without notice. We must 
therefore reject the lower Court’s finding. | 

“The result is that the appeal fails and is’ dismissed with 
costs. at 
A.S. V. 4 MA dismissed; 
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e 
An assignee.of-a three-fourth’s share of the mortgagor's interest in one of 
the items mortgaged is entitled to make a deposit under S. 83 of the Transfer 
of Property Act of the whole mortgage-debt notwithstanding that the 
mortgagees have become owners. of part of. the mortgaged. property. The 
effect of such a deposit is to determine the mortgagee’s right to possession as 
mortgagees and to transfer the same to the assignee. who makes the deposit. 


. -.Mortgagees remaining in possession after a lawful deposit are entitled to 
credit-for amounts which they paid after the tender to meet the revenue demands 
on the mortgaged ‘property, and for ‘necessary repairs and collection charges, 
The words: “ ‘notwithstanding the. provisions in the other clauses of this: section” 
in §, 76, cl. (i) of the Transfer of .Property Act are not-sufficient, especially 
having regard to the omission of any reference to S. 72, to put the mortgagees 
in. accounting for -the -gross receipts. of the property in a -worse position “than 
a trespasser, ace ` i ; 


Though after a lawful deposit by the assignee in such a case the mortgagees 
have no right to retain possession and should be made accountable on that 
basis, still, having regard to practical convenience and the scheme of Transfer 
of Property Act, the proper course in such a case would be to determine the 
amount of the mortgage-debt for which the properties purchased by the mort- 
gagees are liable and to finally settle the questions arising between the parties 
so as to obviate the necessity for a fresh suit. 2 : 


“Gross receipts from the mortgaged property” in S. 76 cl. (i) of the Trans- 
fer of Property Act do not include interest upon the amounts collected, Held, 
thereforé that the assignee making the deposit.was not entitled to interest on 
the profits from the date of -collection. i 


“2. For'arrears of Government. revenue due on properties of. the mortgagor 
other than those comprised in a mortgage, the equity of redemption in certain of 
the mortgaged properties was sold and purchased by the mortgagees themselves. 
There was nothing to show that the mortgagees availed themselves of their 
position as such in getting the properties sold or in buying them, - Héld that 
the revenue, sale was valid and binding on the mortgagor and that the equity 
of redemption thereeby became vested in the mortgageees, Ea 


Per the Chief Justice :—Even in a case in which the mortgagees have become 
the owners of part of the mortgaged property, the mortgagor making a deposit 
under S. 83 of the Transfer of Property Act is bound to deposit the whole of 
the mortgage. amount; where the amount of the proportionate reduction of the 
Mortgage-debt has not been ascertained either by agreement or by the Court. 


Per Krishnan, J—Where, in a case in which the mortgagor deposited under 
S. 83 of the Transfer of Property Act the whole of the mortgage-debt, the 
mortgagees applied to draw out the amount without prejudice to certain con- 
tentions they were raising and asked for an order of Court ‘to that effect, but 
the mortgagor objected to any such order being made, and the mortgagee’s 
application was thereupon dismissed, Ąeld that the mortgagor was justified in 


so objecting and that his action did not affect the validity of his tender in any 
way. $ l l 


ye e 
Execution of a.decree does not estop the decree-holder -from appealing from 
it so far as it is against him, . e : 


E .” ae 

After a valid deposit by the mortgagor under 8, 83 of the Transfer of Pro- 

perty Act, the mortgagee becomes. liable not only for the total amount of rents 
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Subba Rao and profits actually collected by him but also for the amount left uncollected 


ps by him on account of his failure to use his best endeavours to collect them, 
Sri Balusu On a valid deposit under S. 83 of the Transfer of Property Act, the Court 


Buchi Sarvae directed the whole of item 1 of the mortgaged properties to be put in possession 
rayudu of the mortgagor. The mortgagor got possession -of the item with the excep- 
tion of 19 and odd acres, which were in the possession of a third party. The 

mortgagor’s failure to obtain possession of the 19 and odd acres was not due to 

any default on the part of the mortgagee. The mortgagor did not complain to 

the Court that there was a short delivery; neither did he intimate to 

the mortgagee that there was any difficulty on account of short delivery. On 

‘the other hand, the mortgagor sued the party in possession for recovering the 

‘19 and odd acres from him with mesne profits. Held that having had recourse 


to that remedy, the mortgagor was not entitled to make the morgagee liable 
for the profits of that extent. 


Appeal against the decree of the Court of the Additional 
Temporary Subordinate Judge of Rajahmundry in Original 
Suit No. 4 of 1917. 

Appeal against the decree of the Court of the Temporary 
Subordinate Judge of Rajahmundry in E. A. No. 583 of 1918 
in O. S. No. 4 of 1917 on the file of the Court of the Addi- 
tional Temporary Subordinate Judge of Rajahmundry. 

These appeals and the Memoranda of objections coming 
on for hearing on Thursday and Friday the 7th and 8th days 
of April,.1921 and having stood ‘over for consideration till 
Thursday.the 28th day of April, 1921, the Court (The Chief 
Justice and Krishnan, J.) delivered the following | 

Wallis, C,J, °°: JUDGMENTS :—Wallis, C. J.—These are appeals by the, 
defendants from the preliminary decree and final decree in 
favour of the plaintiff against the defendants mortgagees who 
refused to restore the mortgaged property in spite of the mort- 
gage debt having been deposited by the plaintiff under 5. 83 
of the Transfer of Property Act. The plaintiff is the assignee 
of three-fourths of the mortgagor’s interest in item one and 
the mortgagees are also found to have become the owners of 
the equity of redemption in parts of the mortgaged property 
which were sold for.arrears of revenue which had accrued on 
other property not the subject of the mortgage belonging to 
thé heirs of the deceased mortgagor. The plaintiff impugned 
thé revenue sales and also contended that the purchases were 
made benami for the mortgagorss but the Subordinate Judge 
found that the plaintiff had failed te establish his case on those 
points and I agree with my learned brother that in the argu- 


ment: in the Memorandum: of: Objections we have -not-- been 
. 
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shown. any sufficient reason for differing from him on this point. 
The case-must therefore be dealt with on this footing. 

The first question that arises is, whether the plaintiff is 
entitled, as the Subordinate Judge has found, to make a deposit 
of the whole- mortgage debt. notwithstanding that.the mort- 
gagees have. become the owners of part of the mortgaged pro- 
perty. On this question, I think the plaintif was entitled to 
do so under the provisions of the Transfer of Property Act. 
They were undoubtedly persons entitled under S. 91 of the 
Transfer of Property Act to sue for redemption and conse- 
quently come within the words “ or any other person entitled to 
institute such suit” in S. 83 so as to entitle him to make a 
“deposit under that section. These statutory rights are not 
taken away by the recognition in S. 60 of the right of partial 
redemption where the mortgagee has become the owner of part 
of the mortgaged property. It was no doubt held in Mamu 
v. Kuttu (1), that where the mortgagee had acquired a part 
of the mortgaged property, the mortgagors could not even sue: 
for redemption until the mortgagor had obtained a decree for 
partition, but this decision was before the Transfer of Proper ty 
Act and even then was of very questionable authority for rea- 
sons which will appear later. _ 

In the present case the plaintif tendered the whole amount 
of the mortgage debt without any proportionate reduction in 
"respect of the part of the mortgaged property purchased by 
the mortgagee. On the principle of the greater including the 
less, omne majus continet in se minus, the tender was good even 
if they were entitled to tender a lesser sum, but in my opinion 
they were not, as the amount of the proportionate reduction 
in the mortgage-debt had not been ascertained either by agree- 
ment or by the Court, and in these circumstances it cannot be 
said that there was any lesser sum which the plaintiff was en- 
titled to tender or the mortgagees were bound to accept. 

The efect of a lawful tender or deposit is to determine 
the mortgagee’s rights as distinguished from „his liabilities 
under the mortgage including his right to retain possession, and, 
where one of several mortgagors redeems the mortgage, to 
transfer such right of “possession to the redeeming 
mortgagor who is im turn entitled to retain it 
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until redeemed by the other mortgagors. This is 
the principle embodied in S. 95 which provides that, “ where 
one of several mortgagors redeems the mortgaged property 
and obtains possession thereof, he has a charge on the share 
of each of the other co-mortgagors in the property for his pro- 
portion of the expenses properly incurred in so redeeming and 
obtaining possession. ° This principle is in my opinion equally 
applicable to a case where part of the mortgaged property has 
been purchased by the mortgagee. In such a case the mort- 
gagee’s right to possession as mortgagee is equally determined 
by the tender or deposit and transferred to the redeeming 
mortgagor. The question as to the proper form of decree 
to be passed when he refuses to accept the tender will be con- 
sidered later. 

Another question which arises in these appeals is as to 
the extent of the liability of a mortgagee remaining in posses- 
sion after a lawful tender or deposit to account for the gross 
receipts of the mortgaged property under S. 76 (1). On 
this clause the Subordinate Judge has held that the mortgagees 
are not entitled to credit for amounts which they paid after 
the tender to meet the revenue demands on the mortgaged 
property, and for necessary repairs and collection charges and 
the commentaries and one or two cases bear out this view, 
but in none of them has thé clause been very fully considered. 
Such a rule would involve a great hardship to a mortgagee whos 
refused to accept the tender under a bona fide claim of right. 
It is often exceedingly difficult under the existing law to say 
whether a transaction amounts to a mortgage or a sale, and 
wher? it is ultimately found to be a mortgage, it would be very 
hard to refuse the mortgagee credit for all the necessary ex- - 
penses incurred by him whilst contesting the right to redeem. 
As observed in argument it would put him in a worse position 
than a trespasser, and there seems no need for so stringent a 
rule. There is nothing like it in England where a mortgagee 
who refuses to accept the tender,may have to bear the costs of 
the suit for redemption necessitated by his refusal and also 
loss of interest from the date of the tender, a provision now 
embodied in S. 84 of the Transfer of Property Act, Bank of 
New South Wales'v. O’Connor (2). Inthe case of his being 
in possession such 2 mortgagee would also -havé to account for 
2 (1889) LR A, C. 27 
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the gross profits ; but there is no authority for saying that he 


would not be entitled to all due allowances. I do not think 


that cl. (i) when properly understood imposes any larger 
liability. than would be incurred by a mortgagee in England. 
All that it says is that he, that is, the mortgagee, must notwith- 


standing the provisions in the other clauses of this section, ac- | 


count for the gross receipts from the mortgaged property 
from the date of the tender or the earliest occasion when he 
could draw the money out of Court. He does so account in 
legal’ parlance when he . brings the whole gross receipts 
into account, but the section does not say that when he brings 
the whole gross receipts into account he is not to have the 
benefit of the same allowances as a trespasser. If the legis- 
lature had intended to enact in this matter a novel rule of 
drastic character I think they would have used clearer language 
and would at least have said ‘notwithstanding anything in 
S. 72 as well as notwithstanding anything in the other provi- 
sions of S. 76,’ because it is in S. 72 which deals with the 
credit side of a mortgagee’s account and 5. 76 deals mainly 
with the debit side. Further, there is nothing in the history 
of the clause to suggest that they had any such intention. It 
is not-to be found in the rules as to transfer of property 
appended to the Sixth Report of the Indian Law Commission, 
1870, or in thé Transfer of Property Bill based on those rules 
“which was introduced in 1877, but was inserted by the Select 
Committee who re-drafted the bill with express reference to 
the case of Mussammat Asima Beebee v. Sheik Ahmudee and 
others (3), as cited in Macpherson on Mortgages which was 
then the accepted text book on mortgages in India. It was 
there held that after a lawful tender a mortgagee continuing 
in possession was not entitled in accounting for the profits ac- 
cruing subsequently to the tender to the benefit of the stipula- 
tions in the mortgage deed. The mortgage deed had made 
the mortgagor responsible for any balances due from farmers 
and cultivators of the land and contained other stipulations as 
to the way in which the profits should be estimated. The 
Court held that the effect of the.tender was to.render the mort- 
gage: deed of no effect from the date of the tender and to put 


an end to the mortgagor's lfability for the balances in question 
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and observed “ Upon the same prinĉiple, the appellant is en- 
titled to the benefit of the tender in the mode of calculating the 
claim, the proceeds of the estate being estimated according to 
the gross jamabandı for 1252 falsi without reference to the 


terms stipulated in the deed.” 


But for the words “ notwithstanding the provisions in the 
other clauses of this section” cl. (i) might be regarded as 
merely giving statutory effect to this decision. These words 
apparently were inserted in the clause ex abundante cautela to 
meet any possible contentions that might be based on the other 
clauses of the section and especially on clause (h) read with 
S. 77- However this may be, they are not in my opinion suffi- 
cient, especially having regard to the omission of any reference 
to S. 72, to put the mortgagee in accounting for the gross 
receipts of the property in a worse position than a trespasser ; 
and | think the Subordinate Judge was wrong in disallowing 
the items claimed by the mortgagees on this head. 

The Subordinate Judge has held that.the plaintiff was 


entitled on the tender to take possession of the whole of the 
mortgaged properties, and has left the rights of the owners of 
the equity of redemption including the mortgagees to be ad- 
justed in other proceedings. It is no doubt the practice in 
England to pass such redemption decrees subject to the rights 
of other persons interested. The appellants contended in the 


lower Court and here that the Subordinate Judge should have 


left them in possession of the items of mortgaged property 
purchased by them and allowed the plaintif to redeem the re- 
maining properties at a proportionate reduction instead of 
driving them to afresh suit. It is of course true that the 
appellants had no right to retain possession after the tender 
and should be made accountable on that basis, but having 
regard to practical convenience and the scheme of the Transfer 
of Property Act I think the proper course in a case like this 
would have been to determine the amount of the mortgage- 
debt for which the properties purchased by the appellants 
were liable and to have finally settled the questions arising 
between the parties so as to gbviate the necessity for a fresh 
suit. I concur with the order” proposed by my learned 
brother. . ° . 

Krishnan, J :_In Appeal No. 352 of 1918 :— The suit 
from which this and the connected appeal arise was one brought 
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to redeem. an usufructuary mortgage executed in 1896 
by the late Ex-Nawab of Masulipatam in favour of one 
Tadepalli Purushottam, now deceased, the then manager ‘of 
the joint Hindu family of defendants 1 to 15, 18 to 34 and 38, 
for one lakh of rupees with the condition inter alia that the 
usufruct was to be taken in leu of interest. The properties 
mortgaged consisted of 9 items. Plaintif is the purchaser 
-of a three-fourth share in item 1 subject to the mortgage. 
Defendants 16, 17 and 35 to 38 are stated to be assignees 
.of the shares in the mortgage of two of the members of the 
mortgagee’s family and defendants 39 to 53 are the heirs, or 
assignees from the heirs, of the original mortgagor the Nawab 
who died in 1898, Defendants 54 to 61 claim to be purcha- 
sers of the equity of redemption in some of the items mort- 
gaged. These defendants 39 to 61 were added as parties 
as persons interested or claiming to. be interested in. the equity 
of redemption. The plaintiff deposited in Court the whole 
of the mortgage money Rs. One lakh under S. 83 of the 
Transfer of Property Act in April 1916 but the mortgagees 
refused to receive it unconditionally and be redeemed. Hence 
this suit. 

The lower Court passed a preliminary decree for redemp- 
tion in plaintiff’s favour directing the mortgagees to take the 
money deposited in Court and to deliver up possession of all 
the 9 items to him; and it also directed that he was to get 
the rents and profits of the mortgaged properties from the 
date of suit to date of delivery or for 3 years whichever was 
‘the shorter period at a rate to be determined subsequently. 
Appeal No. 352 is the appeal against the decree by the mort- 
gagee ; two memoranda of objections have also been filed 
against the decree one by plaintiff and the other by two of the 
heirs of the late Nawab,. challenging the finding of the learned 
Subordinate Judge that the equity of redemption of items 6 
and 9 had been validly sold in a Revenue sale and had passed 
from the mortgagors, but raising no other objections. A 
final decree was subsequently passed settling the amount of 
mesne profits which the defendants were to pay to the plaintif, 
disallowing their claim to deduct the Government revenue paid 
and the charges gaid to have been incurred for repairs and for 
collection. The connected Appeal No. 222 is by the mort- 
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gagees against that final decree and plaintiff has filed a memo 
of objections in it claiming his costs which had been disallowed. 

Several important questions have been raised in these 
appeals. It will however be convenient to dispose of the 
Memoranda of Objections in Appeal No. 352 first as they 
raise the question whether the finding that the equity of redemp- 
tion became vested in part in the mortgagees is correct or not, 
as much of the argument in the case depends on it. There 
is no real dispute about the facts regarding it. Arrears of 
Government revenue became due by the mortgagor’s heirs on 
certain properties belonging to them in the Cuddapah District. 
For the realisation of these arrears the equity of redemption 
of items 6 and 9 was attached though they were situated in a 
different district and was sold in revenue sale and purchased, 
the latter by 54th defendant, a clerk of the mortgagees, and 
the former by the 55th defendant, his brother-in-law. The 
attempts of the mortgagor to get these sales set aside failed 
and the sales were confirmed. It is the mortgagor’s case that 
these purchases were benami for the benefit of the mortgagor 
and it is contended that under S. go of the Indian Trusts Act 
the mortgagees should be treated as having made the purchases 
and as holding the properties for the benefit of the mortgagor. 
The argunient however \fails as it is not shown that the mort- 
gagees availed themselves of their position as such in getting 
the properties sold or in buying them, even if we assume that 
the purchases by 54th and 55th defendants were really benami 
for them. The sale was not for arrears of revenue due on 
the mortgaged properties and the mortgagees were under no 
obligation to pay the revenue on the mortgagor’s other pro- 
perties. It cannot therefore be said that they committed any 
default in allowing the equity of redemption to be sold for 
such arrears. It was however urged that asa sum of 
Rs. 2,500 had been left with the mortgagees by the mortgagor 
and that they should have paid the arrears out of it when the 
mortgaged properties were attachéd, to save them from being 
sold. But the evidence is that this money was left with the 
mortgagees for the express purpose of effecting repairs to the 
mortgaged properties and it could’ not therefore be properly 
used by them for paying any arrears of revenue, No other 
objection has been urged before us regarding these sales and 
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we must therefore accept the finding of the Subordinate Judge 
on issue 3 that the revenue sales are valid and binding on the 
mortgagor. The further plea that the purchases were benami 
for the mortgagor is not raised now and is not supported by any 
evidence. The Memoranda. of Objections must therefore 
both be dismissed with costs. 


Turning now to the Appeal No. 352 before us the main 
points argued were those raised (1) in issues 1 and 2 and 
(2) in issue 8, namely, whether plaintiff is entitled to get posses- 
sion of all the properties including items 6 and 9 on redemption 
and whether the payment into Court under S. 83 of the Act 
was a valid deposit in law. ‘Taking the first question first 
there can be no doubt that under S. 60 of the Transfer of 
Property Act a person entitled to a share only of a mortgaged 
property cannot redeem his share only on payment of his 
proportionate share of the mortgage money except in the only 
case where the mortgagee or when there are more mortgagees 
than one, all of them has or have acquired in whole or in part 
the share of a mortgagor. In fact the rule is that a mortgage 
should be redeemed as a whole ; the right to redeem in part 
is given to a mortgagor as a privilege in the exceptional case 
noted above to avoid multiplicity of suits and in none else. 
Now in the present case the plaintiff has sued to redeem the 
whole mortgage. I think he was bound to-do so for he could 
not take advantage of the exception because the equity of re- 
demption in items 6 and. 9 is not shown to have passed to all 
‘the mortgagees as a body but only to some of them as shown 
by the Subordinate Judge in paras 14 and 15 of his judgment. 
Plaintiff was therefore clearly entitled to redeem the whole 
mortgage. Nevertheless I agree with the learned Chief 
Justice that the more convenient course here is to decide in this 
case itself, as all the parties are before us, the question how 
much of the mortgage money should be taken as propor- 
tionately chargeable on items 6 and 9 and to allow redemption 
of the rest of the items only*on payment of that proportionate 
amount. This can be done without prejudice to plaintiff’ s 
claim to mesne profits and without deciding between the several 
persons entitled to the mortgagee’s interest their rights inter se. 
I would therefore call fof a finding on this question on fresh 
evidence, - 
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On the next question as to the validity of the deposit in 
Court,, I agree with the learned Chief Justice that under S. 83 
the right to deposit the mortgage money in Court is co-extensive 
with the right to institute a suit for redemption as is apparent 
from the wording of the section. A person who owns a share. 
only of the equity of redemption is thus in my opinion as much | 
entitled as a person owning the whole of it to take advantage of 
S. 83 by depositing the amount due on the mortgage and as in 
this case I have held that the plaintiff is entitled to redeem the 
whole mortgage he was clearly entitled to deposit the whole 
mortgage money in Court as he did. In my opinion the section 
applies equally to cases where the mortgagee has obtained a 
share of the equity of redemption for there is no limitation in 
its language. It is not necessary in this case to consider whe- 
ther in such circumstances the mortgagor should deposit the 
whole mortgage amount due into Court, or only that portion of 
it which he would have to pay if he were taking advantage of 
the exception in the last clause of S. 60 ; for the mortgagor in 
this case has paid the whole mortgage money. The objection 
that’ the plaintiff could not make a valid deposit because he 
was only the owner -of a share of the equity of redemption and 
because some of the mortgagees had also become entitled toa 
share in it must thus ` be over-ruled. 


_A further objection was raised that the deposit ceased to 
be a valid one when the plaintiff through his vakil opposed the 
application of the defendants, under Exhibit IV, to be paid the 
amount deposited and got it dismissed. If he improperly pre- 
vented+the mortgagees from drawing out the money the tender 
may become bad under S. 84 of the Act but what happened 


here was the defendants wanted to take the money without pre- 


judice to certain contentions they were raising and they asked 
for an order of Court to that effect. This appears from - 
Exhibit IV itself. Plaintiff objected to the Court making any 
such order, as, I think, he was perfectly entitled to do ; he did 
not object, so far as I can see, to the money being daro out 
by them and I do not think his action affected the validity of his 
tender in any. way.. I therefore agree that plaintiff is entitled 
to the advantages flowing from such a deposit. What those 
advantages are, in this case, form the subject of the connected 
Appeal No. 222 and I shall consider the question there. 
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In this appeal one further argument raised by the res- 
pondent remains to be considered. It was contended that be- 


cause the defendant drew out the money deposited in Court 
after the decree of the lower Court and pending the appeal to 
this Court, they must be taken to have acquiesced in that decree 
and. their appeal is therefore incompetent. The facts bearing 
on this’ objection are not clear. Some of the money seems to 
have been taken away not by the defendants but by their attach- 
ing creditors - and that can imply no acquiescence at all on 
defendants’ part. Whatever they drew out themselves they 
seem to have drawn out in execution of the decree i in this case. 
Execution of a decree has never been held to estop the decree- 
holder from appealing from it so far as it is against him. 


Reliance was however placed by the learned vakil for the 
Ist respondent for his objection,-on the ruling in Ramachandra 
Marwari v, Rani Keshobati Kumari (4). -On examining that 
case it will be found to be entirely distinguishable. Their 
Lordships were considering the effect under the 2nd clause of 
S. 83 of a withdrawal of money which had been deposited in 
Court in full discharge of the mortgage debt. There was no 
decree in that case prior to the withdrawal. The case re- 
ported in Dal Singh v. Pitam Singh (5) was also relied on. 


In that case no doubt the money was taken out of Court after 


ethe decree of the Appellate Court and pending a Second appeal. 
The facts of that case however are not very clear, for in meet- 
ing the argument that the money shoul be deemed to have been 
taken out in execution of the redemption decree, the learned 
Judges say that the appellants as defendants against whom the 
decree for redemption had been passed, were not the parties to 
apply for execution and that in the application they made to 
have the money paid out it was distinctly stated that it was 
lying in deposit under S. 83 Transfer of 
Property Act. In the present case there is a clear 
order in the decree that the defendants were to take out the 
money in Court and it would therefore seem to be distinguisha- 
ble from the Allahabad case. , Otherwise with all respect to 
the learned Judges I would *have been unable to’ follow their 
ruling. Once,a decree is passed settling the rights of parties 
on redemption, what i is thereafter done should be referred to 
4 CL, R, 38 L-A, 85. = 5 LL, R 25 A. 179. 
“R—69 
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that decree. The payment of the mortgage-money can only be 
under that decree and not under S. 83, Transfer of Property 
Act, which no longer applies. This objection must also be 


over-ruled. . | 
Before disposing of this appeal it is necessary to call for 


a finding on the question “ What are the proportionate amounts 
of the mortgage-debt chargeable upon item 6 and item 9 ?” 
The finding must’ be arrived at in the manner explained in 
Ponnambala Pillai v. Annamalai Chettiar, (6). Fresh evi- 
dence will be allowed. Finding in 2 months after the re-open- 
ing. Objections 10 days. 

| In A. 8S. No. 222 of 1919. 

The question in this appeal turns on the meaning to be 
given to the expression “ account for the gross receipts” in 
S. 76 (i) of the Transfer of Property Act. The mortgagees 
claimed to deduct from the rents received by them certain sums 
of money for (1) revenue paid to Government on the mort- 


gaged properties (2) repairs effected to them and (3) col- 
lection. charges for collecting the rents and profits. The 
learned Subordinate Judge has disallowed the whole of these 
three items. Itis contended in appeal that all these should be 
allowed in favour of the mortgagees. 

As found in the connected appeal, the mortgage money 
was properly deposited in Court by the plaintiff under S. 83, 
and if the mortgage was one which provided for a rate of” 
interest, that interest would have ceased to run under S. 84. 
But in this case we have a mortgage with possession with the 
condition that.the usufruct was to be taken in lieu of interest ; 
S. 76 (i) therefore applies. The Subordinate Judge construes 
the words “ account for gross receipts ° as meaning “ account 
to the mortgagor for the total receipts from the mortgaged 
properties without any deductions whatsoever ” and he relies 
on Beni Prasad v. Narain Das (7) Satyabadi Behara v. Hara- 
bati (8), and Shephard and Brown’ s Commentary on the 
Transfer of Property Act. There is no authority cited by 
the commentators for their opinion ; and there is nothing in 
Satyabadi Behari v. Harabati (8), which supports the Subordi- 
nate Judge’s view. In Beni Prasad v. Narain Das (7), 
no doubt collection charges were disallowed but there is 


6. (1920) I, L. R. 43 M. 372 :38 M. L. J. 239 (F. B.) 
7 (1909) 5 1. C. 529. 8 (1907) I. L, R, 34. C. 223. 
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no discussion of the meaning of the words in question, in the 
judgment. There is thus no real authority on the point. 

To take the meaning that the Subordinate Judge has given 
to the words would, as pointed out by the learned Chief 
Justice, impose an unduly excessive burden upon a mortgagee 
in possession who fails to accept a valid tender or deposit. 
3. 84 imposes on the mortgagee in such circumstances, only 
the liability of interest ceasing to run ; and in the case of a 
mortgagee in possession who takes his interest from the usu- 
fruct, the application of that rule would only result in his hav- 
ing to account for the whole of the usufruct without deducting 
anything for interest but it would not affect in any way his 
right to.any other deductions he may be entitled to. Should 
we then. construe the words of S. 76 (i) as imposing a much 
larger liability by taking away from him all rights of deduction? 
There is no reason why a mortgagee in possession should be 
treated by the legislature in a more stringent manner than any 
other mortgagee committing the same default. I think full 
-effect can be given to the words “ account for gross recepits ” 
by holding that in the mortgage account to be made up for 
redemption, the. mortgagor should be debited with the total 
receipts from the mortgaged property without reference to any 
covenants between the parties in the mortgage deed to take 
any particular amount as representing such receipts or to appro- 
-priate anything for himself towards his interest or otherwise. 
The words will then have no bearing on the question of deduc- 
tions-claimed under the provisions of the statute. The history 
of the-provision as set out by the learned Chief Justice, shows 
that-this is the proper meaning to be attached to them. The 
words were introduced for the first time by the Select Commitee 
on the Transfer. of Property Bill and their report shows that 
the provision was taken from the case of Asima Bebee v. Sheik 
Ahmudee and others (3). In that case the tender by the 
mortgagor. was found to be valid and legal and the question 
was what surplus profits alleged to have been realised by the 
mortgagees in possession, the mortgagor was entitled to. The 
_ learned Judges held that on the tender being made the condi- 
tions and stipulations | in the deed in favour of the mortgagees 
ceased to be in farce and*therefore theyew ere not entitled to 


3 GN WPS DAC 7 


a a, 


Subba Rao 
Garu 
v. 
Sri Balusu 
Bechi Sarva- 
rayudu. 


Krishnan, J. 


Su bba’ Rao 
Garu 
v. 
Sri Balusu 
Bu cki-Sarva- 
rayudu. 





Krishnan, J, 


548 THE MADRAS LAW JOURNAL REPORTS, [vob xiv: 


interest thereafter and that they could not rely oñ an express 
stipulation in the deed which made the mortgagor answerable 
for balances due from farmers and cutivators from fasli 1252 
and that the'proceeds of the estate should be estimated accord- 
ing to the gross jamabandi without reference to the terms stipu- 
ldted for in the deed. They however allowed the mortgagées. 
credit for collection expenses. It would thus seen’ that the 
term ' gross receipts has no reference to statutory deductions 
but only to the stipulations in the deed. ” A- mortgagée in 
possession who wrongly refuses to accept a tender or deposit 
does not thereby become a trespasser and cease to be a mort- 
gagee. See Satyabadi Behara v. Harabati (8) and Rukmani 
Bat v. Venkatesh (9). ` The duties imposed on him by S.'76 
continue in force against him and it will be very strange to 
hold that though he ts compelleed by law to make certain pay- 
ments such as the Government revenue, he is not to get them 
repaid. . I think the words in S. 76 (2) do not necessitate such 
a construction and that they only mean that the mortgagor 
should be debited in the account with the total receipts from 
the mortgaged property without reference to the stipulations 
in the mortgagee’s favour in the deed. If the mortgagee 
proves that he has made payments from the income validly 
under clauses (c) and (d), to that extent I would hold that he 
has accounted for the receipts. It seems to me that the words 
“ notwithstanding the provisions in the other clauses of this 
section ” have been added to clause (4) out of abundant 
caution as the learned Chief Justice has pointed out, to make 
it clear that the special rule in that clause is to prevail against 
the general rule embodied in cl. (£) which enables the mort- 
gagee to appropriate the receipts himself towards his interest 
and principal. They cannot be read as extending the scope of 
the words “‘ account for gross receipts. ” 


One other question has been raised on the construction of 
S. 76, cl. (i), namely, that the mortgagees are liable only for 
the total receipts or in other words for the total amount -of 
rents and profits actually collected by them and not for those 
left uncollected. S. 76 (1) nd dpubt speaks only of receipts 
and under that section it will be difficult to make the mortgagees 
liable for uncollected rents and profits as the Subordinate 
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fudge has done. But Š. 76 (b) imposes on the mortgagee 
in. possession the duty of collecting-the rents and profits and the 
last clause of the section makes them liable for any loss result- 
ing.from: their failure to perform that duty. Their liability 
for uncollected--rents and profits extends therefore only. to the 
extent to which it can be brought within. those provisions. and 
does not depend on S. 76. (1). No doubt S. 77 provides that 
clauses (b), (d), (g) and (h) of S. 76 shall not apply to cases 
where by the contract between the parties the mortgagees are 
to take the receipts from the mortgaged property towards 
interest as.was the covenant- in the contract before us. But 
when ‘on deposit of the mortgage money in Court that covenant 


ceased to be in. force, the excepted clauses became applicable 
to the mortgagees. 


_ We have now to consider what deductions the mortgagees 
are entitled to. As regards the Government revenue alleged 
to have been paid, it seems clear they were entitled to pay it 
under S. 76 (c) and on the view I have taken, they are entitled 
to credit for it in the mortgage account. Collection charges 
were also properly incurred by them under S. 72 (a) and they 
are entitled to credit for them also. The last item is the 
charge for repairs. This seems to stand on much the same 
footing. After the deposit was made in Court and the cove- 
nant for taking the usufruct for interest ceased to be in force, 
S. 77 ceased to apply and S. 76 (d) became applicable there- 
after. The mortgagees were therefore entitled to pay the 
charges for any necessary repairs from the rents and pron and 
claim credit in the account. . 


No other question has been argued in this appeal. A 
‘fresh finding must: be called for from the Subordinate Judge 
as to the proper amount. payable by the mortgagees to the 
plaintiff for the faslis in question and subsequent faslis so far 
as-necessary in the light of the above observations. In taking 
the account items 6 and g will also be included. Fresh evi- 
dence may be taken and the finding returned at the same time 
as the finding in the connected appeal and ten days will be 
allowed for objections as in that case. 


The “Memorandum of Objections a8 to costs will stand 
‘over for disposal with the appeal. 
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in pursuance of the order ‘contained in the above judg- 
ment,:the Subordinate. Judge of Rajahmundry found in A. S. 
No. 352 of 1918 that the proportionate amount of the mort- 
gage-debt chargeable upon items 6 and 9 was Rs. 17,272 ; and 
in A. S.. No. 222 of.1919 that the mesne profits which the 
plaintiff was entitled to get from the several items. for faslis 
1326 to 1330, i. e., for 3 years from the date of the preliminary 
decree, for which period it was that under the terms of that 
decree the plaintiff would be entitled to recover mesne profits 
were as follows _ 


Amount. 

ENG of item. ` Rs. A: P. 

.. [temi oa w . mee P5960: OF O 
| Item 2 zai ee 1375 oO 0 

_ [tems 3 to 5 7 | 270 O 0 

Item 67 TE WBA 462 12 oO 

een cae CC... L525 1210 

..Item8 . TE 85 9 o 

“Item 9 a ee ... 12,168 1. 9 
Ais WA WA hte IDA g YA 





$. Srinivasa Aiyangar and F. Ramadoss for appellants. 

~ T, Ramachandra Rao, A. Krishnaswami Aiyar, P. Soma- 

sundaram, G. Lakshmanna, P. Satyanarayana, A. V enkatacha-° 

Jam, M. S. Venkatrama diyar, N. Rama Rao and K. G. "BARY 
‘Rao ‘for respondents. 

The Court (Krishnan and Venkatasubba Rao, JJ.) deli 


vered the following ° 


-JUDGMENT ue? Appeal No. 352 of 1918 i Oe is an 
appeal against the preliminary decree in Original Suit No. 4 of 
1917 on the file of the Court of the Temporary Subordinate 
Judge of Rajahmundry. The learned Subordinate Judge has 
now -returned-the finding that theamount of the mortgage debt 
proportionately chargeable on items Nos. 6 and 9 js 
Rs. 17,272. Neither party has objected.to this finding. . The 
total amount of Rupees one lakh paid into Court having been 


withdrawn by the mortgagees they must refund the above 


amount (Rs. 17,272) on their being allowed to retain posses- 
sion of items Nos. 6 and 9 without those items being. included 
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in the redemption decree.’ © To avoid'any further complica- 
tions we direct the mortgagees, defendants Nos. 1 to 38, to 
pay into thé lower Court the above-mentioned amount within 
a fortnight from this day... We make this order as the parties 
agree to it without prejudice to their contentions. The appeal 
is adjourned. to 21st August, 1922 for final orders. 

: In Appeal No. 222 of 1919 :—This is an appeal against 
the final decree passed'in O. S.No. 4 of 1917. In that suit 
this Court called for a fresh finding from the Subordinate 
Judge as to the proper amount payable by the mortgagees to 
the plaintiff for the faslis in question and subsequent faslis 
from 1326 to 1330 taking into consideration the deductions to 
be allowed to the mortgagees. The Subordinate Judge has 
now returned his findings as regards the profits the mortgagees 
are in his opinion accountable to the mortgagor for the faslis 
In question. 


As regards items 2, 3, h 5 7 and § there is no dispute 
raised by the defendants (mortgagees) or by the mortgagor. 


The dispute is confined to item 1 and items 6 and 9. Às 
regards item 1, the first objection taken is that the estimate of 


the Subordinate -Judge of the profits payable for faslis 1326 
and 1327 by the mortgagees is excessive. It seems to have 
been argued in the lower Court, that it was not open to the 
mortgagees to raise the question as the previous proceedings 
barred- them from doing so, but we think it is not necessary 
in the circumstances to go into that question, for it is sufficient 
to find on the mortgagor’s second contention that there was no 
true deficit in the collection in those faslis. The Subordinate 
Judge has discussed the evidence bearing upon this point at 
some length. We entirely agree with him that the evidence 
is quite inadequate to establish, that there was any deficiency 
whatever and that any tenant had failed to pay his rent for 
those faslis. The evidence of D. W. 6, as the Subordinate 


Judge points out, is practically mere hearsay evidence. _It is, 
strictly speaking, not admissible. The evidence of. D. W. 7 


is quite indefinite and inconclusive, and not supported by any 
accounts, - _ Although it is admitted that there were Chittas and 
Averjas for those faslis, ngne of them has been put into Court 
and proved. ` Fvrthermore, as we have’ already held in our 
previous judgment, the mortgagees would be liable to account 
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even for the amount that he has failed to collect if the failure 
was due to his failure to use his best endeavours to collect 
them ; and there is evidence on record to show that, if there 
was any failure to collect the whole of the rent, -that must 
have been due cither to indifference or negligence on the part 
of the mortgagees to collect. In these circumstances we agree 
with the Subordinate Judge that the mortgagees were rightly 
debited with the total amount of rent payable upon these lands 
for the faslis in question by the tenants in occupation. 

There is a second point raised with reference to item I 
and that refers to the complaint made by the plaintiff that he 
did not get possession of 19 acres and odd cents in item r when 
he got possession thereof. The Subordinate Judge has found 
it proved on this point that the 19 acres and odd were not 
really put in possession of the mortgagor. So far we are in 
agreement with him, for there is no contradiction of what the 
witness D. W. 7 says on the point ; but on the question whe- 
ther the mortgagees (defendants) are liable to account for the 
profits of these 19 acres for the faslis in question, we regret 
we are unable to accept the Sub-Judge’s view. There is 
nothing on record to show that the failure to obtain possession 
of these 19 acres was due to any default on the part of the 
mortgagees. The Court directed the whole of the item to be 
put in possession of the mortgagor. If he had not been so put 
in possession, it was his duty to complain to the Court and point 
out that he had not been so put in possession 
and ask the Court to direct the judgment-debtors 
(the mortgagees) to so put him in possession but he did not 
do any such thing. “ He seems, according to the evidence of 
the mortgagees, to have been obstructed by somebody in actual 
possession of the land against whom it is said he had taken 
proceedings to clear the obstruction and has now brought a 
suit. There was no complaint to the Court of any short deli- 
very, as the Subordinate Judge points out, nor was any intima- 
tion given to the defendants that there was any difficulty on 
account of short delivery. The evidence seems to indicate that 
the plaintiff had adopted the method of suing the party in 
possession and recovering the property from him with mesne 
profits. That assumes that the pfoperty is not held by the 
person in possession at the instance of, or under, the judgment- 
debtors. There is also no direct proof that the obstructors 
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Were put in possession by the judgment-debtor or that they 
were. holding it for the benefit.of the judgment-debtors. If 
they. were either trespassers or were persons who were already 
in possession before the mortgage was created; the mortgagees 
would not be under any obligation to give vacant possession to 
the plaintiff. They were bound to give such possession as 
the mortgagor gave to them. In these circumstances, consi- 
dering that the plaintiff has chosen to seek other means to get 
profits from the party in possession, it is not right to make the 
defendants liable for such profits of the 19 and odd acres 
included in item 1 and we disallow that. In this view it is 


not necessary to go into the question of quantum of profits of 


these 19 acres. 

These are the only objections with reference to item 1. 
Now as regards items 6 and 9 it is contended before us that, 
some of the mortgagees having purchased the equity of re- 
demption of those items, they are not bound to give the profits 
of those lands to the plaintiff. Some question was raised 
whether this point was not covered by our previous judgment 
but assuming that we did not expressly decide thé question 
though our observations would seem to indicate that we were 
rather inclined to think that the defendants would be liable 
for such profits, we have come to the same conclusion now and 
hold that the defendants are liable to make good to the plaintiff 
the profits of these lands as well. The plaintiff had paid into 
Court one lakh of rupees, the total of the mortgage amount 
and the plaintiff was entitled therefore, as we have already 
held, to get possession of the whole of the lands, and of course 
he would have then been able to collect the’profits of all the 
lands. It is only as‘a matter of convenience and concession 
to the defendants we have allowed them in this suit itself to 
retain items 6 and g on payment of the proportionate amount 
of the mortgage debt chargeable on those items. Strictly 
they were bound to hand over possession of the mortgaged 
properties on payment of the lakh of rupees into the Court. 
If they did not draw out the money it was their own fault. In 
those circumstances it is clear that the plaintiff is entitled to 
the profits on these items up to the daté-when the defendants 
pay back into Court thg Rs. 17,000 and odd thé debt chargeable 
upon these two items, Š 
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As regards item 6 there is no dispute as to the amount 
of profits. But as regards item 9 a dispute has been raised 
by the defendants (mortgagees) as to the quantum of profits 
charged against them for faslis 1328, 1329 and 1330. It 
is admitted the charges are correct for faslis 1326 and 1327. 
(The contention here is very much like the contention as regards 
item 1. What the mortgagees say is that they were not able 
to collect the whole of the rents payable by the tenants accord- 
ing to their engagements, and that there was a deficiency in 
fasli 1328 of about 16 puttis, in fasli 1329 of about 12 puttis 
and in fasli 1330 of about 7 puttis, the normal rent payable be- 
ing 44 puttis and a sum of Rs. 100. As regards the deficiency 
alleged, the Subordinate Judge has found that such an allega- 
tion has not been proved and, on a consideration of the whole 
of the evidence bearing upon it, we are not prepared to say 
that the evidence is such as to justify us in reversing that 
finding. No evidence on the point has been given by the 
persons who actually collected the rents. Certain books are 
produced which were books kept in the head office in Masuli- 
patam, but they were books written up from chittas and other 
notes which had been sent by the persons who collected rents. 
Such chittas are not produced; nor are those accounts of the 
actual collections proved. In those circumstances it is difficult 
to say that the defendants have discharged their burden of 
proof that there was really a deficit in collection in spite %f 
their best endeavours. They were certainly under a duty 
to keep proper ‘accounts and if they have not done so and are 
put to any loss in consequence, it is their own fault. We 
accept the Sub-Jtudge’s finding that for these faslis also the 
rent collected should be taken to be the same as the rent col- 
lected for the two previous faslis: l 

There is further, as we have already pointed out, in res- 
pect of item (1) the fact that on the evidence of the defen- 
dants themselves it would seem that they did not use their 
best endeavours to collect the rents, that they did not effect the 
necessary repairs and that they somewhat neglected the collec- 
tion because of the pendenty of this suit. The difference in 
the amount as expressed in rupees of the rent of these lands 
in the plaintiffs &ccount is due to the fact that the price of the 
paddy was different in the different years but they all represent 
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the value of 44 puttis of paddy and the Rs. 100 rent payable 
each year. In these circumstances, we accept the Subordinate 
Judge’s finding that on item 9 the amount of profits payable 
by the mortgagees to the mortgagor is what he finds it to be, 
namely, Rs. 12,168-1-9. 

These are the objections raised by the defendants in this 
Court. The plaintiff has also filed objections claiming that 
he should be granted interest on the profits from the date of 
collection. We think he has not established that claim. 
After all, what he. was entitled to under S. 76, cl. (i) of the 
Transfer of Property Act is the gross receipts by the mortga- 
gees from the date when he had paid the money into Court. 
We could not construe that as meaning that interest is also 
payable upon the amouts collected. , 

As regards the deductions made on account of Govern- 
ment revenue and other charges there is no dispute between 
the parties. | Those items are accepted by them both. 

- Now a further claim has arisen in favour of the plaintiff 
(mortgagor) on account of the lapse of time, for at the time 
when -the Subordinate Judge estimated the amounts payable 
by the defendants to the plaintiff fasli 1330 had come to an 
end and fasli 1331 was beginning ; now that fasli has also 
come to an end. The plaintiff is therefore -entitled to get 


added on to the figures found by the Subordinate Judge the ~ 


tents and profits for fasli 1331 so far as lands which were not 
given possession of with crops standing on them before the 
end of fasli. That is a matter which we cannot dispose of 
at this moment but the parties have stated before us that, if 
they are given a little time, they would file statements and that 
possibly they could agree as to the amounts to be added and 


there would be no necessity to keep this suit on the file of Court 


any further’; for this purpose alone we shall give them a 
short adjournment. The plaintiff would file a statement and 


give a copy of it to the other side in ten days’ time. _ The 


defendants will then have a wéek to say whether they agree to 
it or ifthey disagree, to file a statement. - We will defer pass- 
ing final orders till the case is heard again on the 21st August. 

There remains the question of costs raised in the Memo- 
- randum of Objections. ‘Fhe. first Court. gave the plaintiff 
costs of the preliminary decree, but as regards the final decree 
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it made each party bear its own costs. On hearing both sides 
we are inclined to think that there is no sufficient cause for inter- 
fering with the discretion exercised by the Court in that matter 
except as regards the stamp duty payable on the amount which 
should have been decreed to the plaintiff by the lower Court 
according to the views we have now expressed. 

As regards the costs of this Appeal No. 222, we direct 
each party to bear its own costs. 

The appeal is adjourned to the same date as Appeal No. 
352, namely, 21st August, for final disposal. 

These appeals having been posted for orders on Monday, 
the 21st day of August, 1922, in pursuance of the order con- 
tained in the judgment dated the 25th day of July, 1922, the 
Court (Krishnan and Venkatasubba Rao, JJ.) delivered the 
following 

JUDGMENT :_The money not having been paid in the 
lower Court as directed, the parties ask that time may be given 
for the money to be paid in this Court. Three weeks from 
this date is allowed for the payment of Rs. 147,272 to the 
credit of Appeal No. 352 of 1918 in the High Court. Plain- - 
tiff will have leave to draw out the money from Court when 
paid in. 

The appeals are adjourned for final see to 14th Sep- 
tember, 1922. 

These appeals coming on this day for final orders in pur-* 
suance of the order of this Court dated the 21st August, 1922, 
the Court (Krishnan and Venkatasubba Rao, JJ.) delivered 
the following 


JUDGMENT :_*/n Appeal No. 352 of 1918 :— The money 


‘Rs. 17,272 ordered to be refunded under the above order 
‘having been paid into Court and as plaintiff has leave to draw 


it out, the decree of the lower Court must be modified by omit- 
ting items Nos. 6 and g from it. Otherwise the decree is 
confirmed. Appellants will pay the plaintiff's costs of the 
appeal. i 

In Appeal No. 222 of 1919.—The only dispute now is- 
as to the amount of profits that the defendants are bound to 
account for to the plaintiff for fasli 1331 with respect to items 
Nos. 2, 6 and 9. ¢The plaintiff* claims, in: his statement 
‘Rs. 3,172 and odd ; the defendants admit only Rs. 2 410 and 
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odd. We think if we take Rs.-2,800 as the proper amount, 
we will not be far wrong, for each side is likely to exaggerate. 
It is not necessary to delay the case further by calling for-a 
finding as the difference is small. There will be a final decree 
drawn up according to our judgment. By consent of parties 
defendants are given two months time from this date to pay 
the monies payable by them to the plaintiff including costs in 
Appeal No. 352 of 1918. 


A.S. V: mt 
IN THE HIGH Court or JUDICATURE AT MADRAS. 


PRESENT : MR. Justice AYLING AND JUSTICE 
RAMESAM. 


Cholancheri Ayammad and others ...Appellants (Prisoners) 


Criminal Procedure Code, S. 196—Sanction by Government—Signature by 
Chief Secretary to Government—Proof of—Judicial notice—Evidence Act, S. sy. 


Where under S. 196, Cr. P. Code an order sanctioning a prosecution and 
signed by the Chief Secretary to the Government is filed in Court, the Court 
can take judicial notice of that Officer’s. signature just as of his accession to 
office, name, title and functions. The genuineness of his signature is not a 
matter which, unless the Court deems it necessary, need be proved and the 


exhibition of a copy of the Fort St. George Gazette containing a notification 
of that Officer’s appointment as Chief Secretary is not essential. 


Varadarajalu Naidu v. Emperor, 42 M. 885 referred to. 


Obiter. If necessary, the High Court might admit in evidence a copy of 
the notification under S. 428, Cr. P. Code. 


. Appeal against the Order of.the Court of the Special 
Judge, Malabar, in S. J. C. No. 151 of 1922.. 

V. L. Ethiray and M. C. Sridharan for the mine 

The Public Prosecutor on behalf of the Crown. ji 

The Court delivered the following . ; 

JUDGMENT :— The nine appellants in this case have been 
convicted of an offence under S. 121, Indian Penal Code, and 
sentenced to transportation for life. They are said to have 
formed part of a body of some 3,000 Moplahs. who marched 
on Tirurangadi Cutcherry on 20th August 1921. A small 
body of police under two European Officers endeavoured to 
bring them to a stand and the two officers with two headconsta- 
bles advanced to parley withthe Moplahs. They were 
treacherously surrounded dnd murdered by the vanguard of 
the Moplahs consisting of about 100 armed men including the 
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present appellants and the small police force was driven to re- 
treat. This was the encounter which inaugurated the Moplah 
rebellion and there can be no doubt that if the evidence is 
accepted all those who took part in the attack on the police were 
guilty of an offence under S. 121 Indian Penal Code (waging 
war against the King). 

A preliminary objection was taken by Mr. Ethiraj on be- 
half of the appellants that the sanction order (Ex. A.) re- 
quired by S. 196 Criminal Procedure Code has not been pro- 
perly proved. The order purports to be signed by Mr. R. A. 
Graham as Chief Secretary to Government and it is argued 
that the genuineness of his signature should be proved by 
evidence. It appears to have been the custom in cases of this 
nature to examine a witness to speak to the genuinness of the 
Chief Secretary's signature ; but the learned Public Prosecutor 
points out (and in our opinion rightly) that under S. 57 (7) 
of the Evidence Act, the Court can take judicial notice of this ` 
Officer's signature just as of his accession to office, name, title 
and functions and the genuineness of his signature is not a mat- 
ter which unless the court deems it necessary need be 
proved. 


To this Mr. Ethiraj replies with reference to the closing 
words of cl. (7) that its applicability is contingent on the 
exhibition of a copy of the Fort Saint George Gazette contain- 
ing a notification of Mr. Graham’s appointment as Chief 
Secretary. 


We do not think this is the intention of the section. All 
that appears to be meant is to limit the application of the 
clause to what:is known as “ Gazetted Officers ” that is, Officers 
whose appointments are notified in the Gazette of India or 
Local Government Gazette. Of course if there is any 
question or ‘doubt as to whether the Officer of whose signature, 


` accession to office, name, title or functions the court is asked to 


take judicial notice falls, in this category, it would be the duty 
of the Court to satisfy itself on the point by the best evidence 
available. But where as in the present case, no doubt has 
ever been raised as to the fact of Mr. Graham’s appointment 
and its notification in the Fort Saint George Gazette, we do not 
think that the exhibition of a copy of the latter was a necessary 
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legal preliminary to the Court taking judicial notice of the 
genuineness of his signature. 

We may add that our attention has been drawn in court 
to a notification in the Fort Saint George Gazette of 25th 
April 1922 (nearly a month before the date of Ex. A) appoint- 
ing Mr. Graham as Chief Secretary to Government and that 1f 
we had held that the exhibition of the Gazette containing this 
notification were necessary we should have admitted it under 
S. 428 Criminal Procedure Code to cure the defect. As 
authority for such a course we are content to rely on the 
observations of the learned Chief Justice in Varadarajulu 
Naidu v. King’ Emperor (1). | 
-` Passing to the merits of the case, the only ‘question is 
whether we can rely on the evidence adduced to show that the 
“appellants formed part of the band which fell upon and 
butchered these four servants of the Crown. We have the 
evidence of four eye-witnesses (prosecution witnesses Nos 1, 
2, 3 and 4) who all agree that the officers were murdered by a 
band of about 100 persons armed with knives, swords, and 
‘sticks, and that the appellants were among these 100 persons 
although they cannot speak to any individual action. Prose- 
cution witnesses Nos. 1, 2 and 3 are constables forming part 
of the small force who saw what occured from a distance of 
twenty or thirty yards. Prosecution witness 4 is an amshom 
peon who witnessed it from a verandah only three or four yards 
away. The occurrence was at mid-day and the appellants are 
‘persons well known to all these witnesses so that there is no 
reason why they should not have noticed and recognised them 
and been able to speak with certainty to their identity. 

There is corroborative evidence of two other witnesses, 
prosecution witnesses Nos. 5 and 9 who did not witness the 
actual encounter but depose to the presence of the appellants in 
the mob which gathered at Kizhakepalli and was harangued by 
the notorious Mopah leader Ali Musaliar, before proceeding 
to Tirurangadi. A third witness, prosecution witness No. 6 
who gives similar evidence has not been relied on by the Special 
Judge and although we shquld not ourselves reject his evidence 
as without value, it is ihferior to that of the others, and we 
may leave.it out of consideration. 


a a 
1. (1918) 36 M. L. J.64.:42 Mad. 885. 
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If prosecution witnesses Nos. 5 ahd 9 are speaking the 
truth the direct evidence of prosecution witnesses Nos. 1 to 4 
as to the participation of appellants in the crime is very power- 
fully corroborated-whether we look to the possibility of a mis- 
take or deliberate false testimony on the part of the latter. 
For there can be no doubt that it was the same assemblage 
which Ali Musaliar harangued at Kizhakepalli which attacked 
the. Police at Tirurangadi. 

Eindeavours have been made to discredit the testimony Fy 
both sets of witnesses on the score of private enmity as a motive 
for false testimony. The special Judge has carefully dealt 
with this in his judgment and has in-our opinion comé to a 
right conclusion. Such prior feeling as has been established 
in evidence is limited to prosecution witness No. 2 and P. W. 9 
who may be in a position to influence prosecution witness No. 5 
Prosecution Witnesses Nos. 1, 3 and 4 are unaffected by it. 
No cause of ill-feeling of a really serious nature is elicited in 
the case of prosecution,witness No. 9 : and although the alleged 


enmity in the case of prosecution witness No. 2 has its origin in 


a murder case of 1917, in which the latter's ‘father-in-law 
was one of the accused, we agree with the Judge in thinking 
that it is hardly a likely cause for the malicious implication of 
the accused in this case. | 

- The suggestion that accused have been falsely: implicated 
merely as being notorious rebels concerned in other incidents of 
the rebellion is too flimsy for serious consideration. 

In our opinion the evidence of the BOOYE ) witnesses may 
be safely accepted. 

We ‘confirm the convictions and’sentences and dismiss the 
appeal. 

A. V. V. a ee eid dismissed. 
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PRIV Y COUNCIL. 


PRESENT :__Lorp BUCKMASTER, LORD PHILLIMORE, SIR 
JOHN EDGE AND SIR LAWRENCE JENKINS. 


(On appeal from the Calcutta High Court. 


Rajanikanta Pal and others 7... Appellants* 
i U. 
Jagmohan Pal | ~.. Respondent. 
Hindu Law—Joint family—Dayabhaga school—Business and ancestral pro- P. C, 
perty—Bequest of moveables ‘and share of joint. business by one member—Move- ap 
; , ; ae ; Rajanikanta 
ables and immoveables acquired out of the income and profits of joint business— Pal 
Joint property income mixed up with the business accounts—E ffect—General v. 
presumption, . Jagmohan 
al, 


= Three brothers governed by Dayabhaga school of Hindu law inherited cer- 
tain immoveable properties and a joint business in yarns and cloth. One of 
the brothers died in 1902, leaving a Will by which he gave power 
to his widow `to adopt, his immoyeable properties to go to such adopted 
son and his. moveables and the third /share in the joint business to 
fo to his, brother Jagmohan. The widow-adopted and the family 
continued to live and’ carry on business jointly as before. The income from 
the joint properties was mixed up with the accounts of the joint business. 
Moveable and immoveable properties were acquired from time to time out 
of the income and profits of the joint business | Ona claim by Jagmohan 
of a two-third share in val the properties sequined: out of the income of the 
joint- business, 

Held, that the circumstances were not sufficient to displace the general pre- 
sumption that arises when members of a joint family, who have control over 
the joint estate, blend that estate with property in which they have separate 
interests: that the effect in such transactions was to cause the whole pro- 

@perty to ‘become joint and that Jagmohan was-only entitled to an equal share 
with the other branches of the family in: all the properties, 

Suraj Narain v: Ratan Lal, L. R. 44:1, . 201 applied, 

Decree of the High Court modified. 


Appeal (No. 122 of 1920 ) from a Decree of the Cal 
cutta High Court, modifying a Decree * of the Subordinate 
Judge (Second Court) of Dacca. 

The suit was brought by the respondent for partition, 
accounts and other incidental reliefs. He claimed a one third 
share in the immoveable properties acquired by the family up 
to the death of his brother Radhagobind Pal in 1902 and two- 
thirds in all the moveable and immoveable properties since ac- 
quired. The latter claim was based upon the Will of Radha- 
gobind by which the testator bequeathed his moveable and his 
third share. of the joint family business to the plaintiff. The 
suit was resisted on the ground that the plaintiff gave up his 
eena aaas, 
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rights under Radhagobind’s Will and was consequently entitled 
toa one-third share in all the properties and assets of thefamily. 

The trial Judge held that the plaintiff never gave up his 
rights under Radhagobind’s Will : that he did not however in- 
tend to retain a two-thirds share in the properties set out in 
Schedules 3 and 4 and that the moveables in Schedules 5 (ka) 
and s (kha) were joint property. He gave the plaintiff a De- 
cree for a one-third share in the properties set out in Schedules 
1, 2, 3, 4, (items 1 to 3 of 5 (kha) and 6 : a two-thirds share 
in the moveables set out in Schedule 5 (kha). 

On cross-appeals, the High Court affirmed the main find- 
ing of the trial Judge that the plaintiff never gave up his right 
under the Will of Radhagobind but modified the decree. of the 
trial Judge by giving the plaintiff a two-third share in Schedule 
3 and items 1 to 3 of Schedule 5 (kha). The High Court 
also directed that defendants 2 and 3 should be paid 
out of the plaintiff's share Rs. 4,000 with compound interest at 
12 per cent per annum. Hence the cross-appeals. 

1922. Nov., 24, 27. Sir George Lowndes, K. C. and 
Parikh for the appellants : The appeals relate only to pro- 
perties covered by Schedule 3 and Schedule 5 (kha). Schedule 
3 contains the list of immoveable properties purchased subse- 
quent to the death of Radhagobind. The other Schedule 
includes investments, Government paper and houses. All 
these were no dobut acquired out of the income and profits of 
the joint business. But the income of the joint business was 
not kept separate in the family accounts. Admittedly there 
is joint family property. The Will of Radhagobind affects 
only the moveables and his share in the joint business. The 
other moveable and immoveable properties remained joint. 
The accounts of the family were always kept in the same man- 
ner.. The expenses of the probate of Radhagobind’s Will 
were entered in the same accounts. The income from the 
joint estate was treated in the same way as the income of the 
joint business. These circumstances clearly establish that the 
parties intended to treat all the, moveable and immovable pro- 
perties as joint property. It is nôt possible to draw any other 
conclusion. The principle of the decision in Suraj Narain y. 
Ratan Lal (1) applies. There the income of the separate 


x, (1917) L, R 44 L A. 201:33 ML, J, 180. 
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estate was brought into the joint family account and in this case, P.C. 
the; joint family. property. was brought into the separate Rajanikanta 
accounts. It makes no difference in principle. a 
Dunne K. C. and Bagram for the respondent: It is  Jagmotan 

found by both the Courts in India that the plaintiff never gave hi . 
up his right under his late brother’s Will. It is also found that 
all the properties were acquired out of the income and profits 
ofthe joint business. Therefore all the properties partake of 
the character of the joint business. The plaintiff is admittedly 
entitled to a two-thirds share in the business. The same ts ap- 
plicable to the properties in question. The fact that the accounts 
were kept in the same manner throughout is not material. The 
income received from the joint estate was shown under separate 
heads in the accounts. — It 1s quite possible and easy to separate 
the two accounts from the account books. In fact, the amounts 
paid to Radhagobind’ s widow and adopted son are in excess 
of their interest in the joint estate. Where the income from 
the two sets of properties can be easily determined, there can 
be.no presumption that the parties. treated the whole as joint. 
Suraj Narain’s case (1) is distinguishable on the facts. . 

1923: Jan., 23. The Judgment of their Lordships was 
delivered by 

‘Lord Buckmaster :—The facts in oa case have been Lord 
carefully investigated both by the Subordinate Judge and by Bagkmasi si; 
= ethe High Court, with the result that many of the points origi- 
nally in dispute are now determined; and the two that remain 
depend upon the true inference to be drawn from ascertained 
circumstances and not from the consideration of what those 
circumstances may be. Upon these two. questions there is a 
difference of opinion between the Subordinate Judge who decid- 
ed in favour of the appellants and the High Court, by whom 
his judgment in this respect was reversed. The nature of the 
poirits involved will be best understood after a statement of 


the relevant facts. 
Lal Mohan -Pal, who deed on ilie 23rd February, 1891, 


originally carried on business with one Paju Lal in the sale of 
yarns and cloths. This business ended in 1882, and therefrom 
Lal Mohan Lal started a similar business, the head office being 
at Dacca, with branch places of business at Calcutta and else- 
where. - Fle was? in this business, assisted by his three sons, 

1 (1917) L. R. 44 I A.-201: 33 M. L, Je 180, 
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Madan Mohan Pal, Jaga Mohan Pal, and Radha Gobinda 
Pal. ` After the death of Lal Mohan Lal this business was 
carried on by the three sons jointly as a joint family business, 
and Madan Mohan Pal asserted that the original capital of 
the business was largely composed of-monies, amounting to 
Rs. 16,000 and upwards,.due.to him for services rendered to 
the original firm. The third son, Radha Gobinda Pal, who 
died on the 1st November, 1902, having made a will, of which 
he appointed his brother, Jaga Mohan Pal, as the executor. 
He had no sons living at the date of his will or of his death, 
and only one wife Kusum Kumari, who survived him. He 
conferred upon his wife the power to adopt a son,-and pro- 
vided that if a son-was adopted and died within fifteen years 
unmarried or childless, his wife should adopt another son, and 
if he died in similar conditions she should adopt a third. He 
gave his wife the yearly profits of all his immoveable property, 
except certain monthly allowances in favour of his daughter, 
stich profits to be received by her till the adopted son should 
attain twenty-one years,.and thereafter one-half. of the profit 
was to be received by his wife and one-half by the son. After 
the death of the wife all the immoveable -property was to go 
to the adopted son, with the provision that until such son had 
attained twenty-one the estate should remain in the hands of 
his executor. He gave all his moveable property or karbar 
to Jaga Mohan-Pal, and directed that after realising the debts 
of- the karbar he-should pay out of the balance Rs. 2,000 to 
his wife for performing meritorious acts, Rs. 500 to his spiri- 
tual preceptor, Rs. 2,000-to the idol Iswar Radha Syamsundar 
Jiu, and Rs: 600 toerhis three sisters, and such sum as would 
accrue as profit on the investment of Rs. 2,500 for charitable 
purposes. He died in 1902 and probate of the will was 
granted to the executor. A dispute subsequently arose De- 
tween Jaga Mohan Pal, the executor, and Madan Mohan Pal, 
the eldést son of Lal Mohan Lal. ‘This dispute was due to 


‘the assertion by Madan Mohan Pal that he had originally 


contributed to the business Rs. 16,942 in his father’s lifetime, 
and this He claimed as his share in the original joint capital of 
the business. This was finally settled by the defendant aban- 
doning his claim, anti both he and Jaga Mohan gave up their 
intention of opening SPA LATE businesses and the joint business 


was continued. x 
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Following upon this, Madan Mohan Pal gave his third 
son, Jadu Nath Pal, in adoption to his brother Jaga Mohan 
Pal; and the ‘fourth son, Preonath Pal, as adopted son to 
the wife of Radha Gobinda Pal. Jadu Nath Pal died ini 
December, 1906, and following upon his death a breach occur- 
red in ‘the family so that Madan Mohan Pal took his meals 
sepatately, ‘gave notice to the defendants dissolving the joint 
family business, and finally instituted the suit out of which this 
appeal has arisen, claiming that he was entitled ‘on partition 
to a two-thirds share of the joint properties, the moveables and 
the business. 

The property in respect of which this claim was made 
was separated under a variety of heads, but all that need now 
be considered: were those that were contained in Sch. 3 and 
Sch. 5 (kha). The first included immoveable property that 
had been acquired after Radha Gobinda’s ‘death, and the 
second, investments, Government paper, and houses. In res- 
pect of these the Subordinate Judge gave the plaintiff only one- 
third and the High Court two-thirds, the present appeal 
being brought by the widow and Preonath, claiming that a one- 
third was all that he was entitled to obtain. 

The real question for determination, therefore, is whether 
these properties were acquired under circumstances which made 
them part of the joint family estate in which the widow and 
the adopted son were entitled to a one-third, or whether they 
belonged to the business which, after the death of Radha 
Gobinda, was owned as to two-thirds by the plaintiff and one- 
third by Radha Mohan. It is important to remember that 
the parties are governed by the Dayabhaga law by virtue .of 
which it was possible for the deceased brother to make a valid 
bequest of his share, but except to the extent to which that will 
affected the joint family it remained joint, with the result 
that, apart from the business, the immoveables and all the pro- 
perty not actually included in the gift to Jaga Mohan Pal was 
joint. family property. The business was, of course, under 
the control of the two: elder brothers, and it appears that from 
the date ‘of the death of the third brother no alteration what- 
ever was made in the way in which the accounts were kept. 
The payments in espect df obtaining the probate of the will, 
which though not great m extent are several in number, were 
all made out of the business ‘accounts. The payment of the 
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morites for the probate itself was made in the same manner ; 
but the legacy of Rs. 2,000 to the widow, and the like legacy 
to her as Shebait of the idols, remained unpaid. The income 
received from the real estate was all through shown under 
separate heads and nowhere distinguished as between the busi- 
ness and the joint estate, and although it is said that the income 
from the latter was only Rs. 1,100 a year, yet none the less 
it was all treated in the same way. 


It ts quite true, as has been pointed out, that having regard 
to the nature of the items being carefully specified, both in 
respect of receipt and payment, it would have been possible 
to have prepared from the books a further account showing 
how the respective estates stood in relation to each other, and 
it is also said that the actual monies paid to the widow and 
the adopted son exceeded the amount of their interest in the 
joint estate of which they were members ; while finally, and 
this is perhaps the strongest point of all, the method of blend- 
ing the two sets of items was continued by Rajanikanta, even 
after the dispute had begun. These circumstances all deserve 
consideration, but their Lordships do not think that they have 
sufficient weight to displace the general presumption that 
arises when members of a joint family, who have control over 
the joint estate, blend that estate with property in which they 
have separate intcrests. 


In a case before this Board, Suraj Narain v. Ratan 
Lal (1) it was pointed out that the efféct in such transactions 
was to cause the whole property to become joint, and the only 
real distinction that gan be drawn between that case. and the 
present is that there separate estate was brought into a joint 
family account instead of as in this case the joint family pro- 
perty being brought into separate accounts. Their Lordships 
are unable to see that this distinction is sufficient to defeat the 
appellants’ claim. The real question for determination is 
what is the true conclusion to be drawn when people united ,as 
the present parties were, by bonds of close relationship and 
living as a joint family, draw far the joint-family expenses out 
of a fund enriched by other contfibutions. . They think that 
the result is accurately stated by the Subordinatg Judge, in the 
following words :— F 


3 (1917) LR MLA, 201:33 M. L. J. 180. 
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oon If. the members of a joint Hindu family confuse the incomes of their joint 
properties with their separate properties, thelr intention presumably is that 
the properties acquired with such mixed-up funds are for the benefit 
of the joint family. Tt should be noticed that not only these acqui- 


sitions and improvements made in this case with the amalgamated and 
confused funds, - but the incomes’ arising from such acquisitions and im- 
provements were again partly spent also for the joint family expenses 
and purposes, ‘and the balances were again mixed up and confused from 
year to year to acquire’ properties and “make improvements. ” 


Indeed, the fact urged on behalf of the respondents that 
the. joint family expenses exceeded - all the property which, 
according to their contentions, was properly joint, in their 
Lordships’ opinion tells against the respondents instead of in 
their favour.. They think, therefore, that the decree of the 
High Court should be varied by providing that of the items 1-3 
in Sch. $ (kha) the plaintiff gets only one-third as also 
in Sch. 3, and that the provision in the said decree for payment 
of interest on the sum of Rs. 4,000 be omitted. `The cross- 
appeal will be dismissed. The appellants are entitled to.their 
costs of these appeals, but their Lordships will not vary the 
order as to costs in the High Court, and they a humbly ad- 
vise His Majesty to this effect. 

KV. LN. : Appl allowed. 

Solicitors for the appellants : W.W. Box. and Co. . 

_... Solicitor for respondent : Hy. S. L. Polak, 


So oa FULL BENCH. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :__SIR WALTER SALIS-SCHWABE, K. C., Chief 
Justice, MR. Justice PHiLLIPS, MR. Justice Devaposs, MR. 
Justice VENKATASUBBA Rao AND MR. Justice WALLACE. 
Varisai Rowther and another. =... Petitioners* (Accused 


in C. C. No. 163 of 1921 
on the file of the Court 


of the Second Class. 


ee Os i Magistrate, Paramakudi). 


“Criminal Procedure Code, Ss. 342—W arrant case—Examination of accused— 
Stage at which accused. should be examjned 

Per Curiam: The provisions of S. 342, Cr, P, Code as regards the examina- 
tion of the aceused are mandatory, and failure to comply with them is an ille- 
gality vitiating the triak 

*Cr, R. C. No, 384 of 1922 (Cr. R. P. No. 333 of 1922}, 22nd Dec, 1922, 
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: . i 

In-a, warrant case the prosecution ivitnesses were examined and the accused 
did not avail themselves of the opportunity: to cross-examine ‘the witnesses, 
The accused ‘were then questioned generally inthe case for the” purpose of 
enabling them to explain the circumstaricés appearing from the evidence against 
them ‘and they stated they would put in a ‘written statement. The Magistrate 
then framed a charge against the accused under S. 411, I. P. C. and they pleaded 
not guilty- and the case was adjourned. At a later ` date the accused 
cross-é€xamined the prosecution witnessees under S. 256, Cr. P. Code and 
the witnesses were -also. re-examined, Evidence was then called for the 
defence and the accused’ were not further questioned - generally on the 
case .after the cross-examination .and re-examination of. the prosecution 
witnesses, Held, by the- majority (Venkatasubba Rao, J. dissenting) that there 
was'a sufficient compliance with the requirements of S. 342, Cr. R ‘Code 
and -that the ‘trial -ànd -conviction of the accused were legal. ' y 

43 M. L, J.-402 overruled. -6 Pat. L: J. dissented from, 


œ Petition under Ss. -435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High- Court to revise the judg- 
ment.of the-Court of the Sub-Divisional Magistrate of Ramnad 
in Criminal Appeals Nos. 10 and-15 of 1922 confirming the 
conviction and sentence of the Court of. the- Second Class 
Magistrate of Paramakudi in C.-C, No..163 of 1921. 


The Court (Krishnan, J.) made the following 


ORDER OF REFERENCE TO A FULL BENCH. 


The .point taken here is based on M aridamuthu 
Vannian and others, In re (1). This point is, being taken in 
a good many cases and it is argued that the trial in the lower 
Courts is vitiated entirely by the omission to question the ac- 
cused after the taking of the prosecution evidence is completed. 
ĮI am inclined to think this requires further consideration. - The 
case is referred to a Bench. 


Dr. S. Swaminadhan tor the petitioner. 
The Public Prosecutor: on behalf of the Crown. 


The Court made the following’ 


ORDER :__This petition will be dismissed. We propose now 
only to say that the Court are of opinion that the recent decision 
of Oldfield and Ramesam, JJ. in Ja re Maruda Muthu 
Vannian and ‘others (1), is wrongly decided and can- 
not be relied on a future occasion. What our reasons 
are for that judgment will be stated later on. Maruda Muthu 
Vannian In re is wrqng and as there are many cases pending it 








% (1922) 43 M LI 402. 
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is right that the view of the Court should be stated as soon as 
possible though there must be some slight delay in formulating 
our reasons. | 

This case having been posted this day for formulating the 
reasons the court made the following - 
-` -ORDER : Chief Justice : This Criminal Revision Peti- 
tion has been ordered to be referred to a Full Bench by reason 
of a large number. of similar cases pending in which decisions 
of Magistrates throughout the Presidency would be vitiated if 
the'recent.’ decision of this Court in In re Marudamuthu 
Vannian. (1), was correctly decided. 

.. The facts are that the accused were charged by the police 
in a warrant case for receiving stolen property before the 
second Class Magistrate of Paramakudi. The procedure 
adopted by him was the following. Witnesses for the prose- 
cution were examined. The accused being given the 
opportunity to cross-examine the witnesses when their exami- 
nation was completed did not avail themselves of that 
Opportunity. The accused were then questioned generally on 
the case for the purpose of enabling them to explain the cir- 


cumstances appearing from the evidence against them, and they. 


stated that they would putin a written statement. The 
Magistrate then, under S$. 2 54 of the Criminal Procedure 
Code, being.of opinion that there was ground for presuming 
¢hat the accused had committed an offence which is triable ‘as 
a warrant case and which he was competent to try, framed in 
writing a charge against the accused under S. 411 of the Indian 


Penal Code. The accused pleaded not guilty and the case 
was adjourned. Ata later date, at their request, and in txer- 


cise of their rights. under S. 256, Criminal Procedure Code, 
the prosecution witnesses were recalled for cross-examination 
by the accused, and where necessary, were re-examined. 
Evidence was then called for the defence and the accused 


through their counsel addressed the Court. The accused were 
not further questioned generally on the case after the cross-éxa- 


mination and re-examination of the prosecution witnesses. . It 
is ‘contended that the omission to question the accused again 
at this stage was an illegality, ‘being a failure to comply 
with S.342 ‘and vitiated the whole trial. `The point 
was not taker bgfore the : Magistrate? who heard the 
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case or on appeal before the Sub-Divisional Magis- ` 
trate of. Ramnad who affirmed the conviction, but comes be- 
fore us in Revision. 

S. 342, Criminal Procedure Code, requires in all cases 
that the accused shall be questioned generally on the case in 
order to enable him to explain any circumstance appearing in 
the evidence against him, and this has to be done, in the words 
of the section, “ after the witnesses for the prosecution have 
been examined and before he (the accused) is called on for his 
defence.” That this is mandatory and not discretionary, has 
been held in many cases and I think by all the High Courts in 
India, and this must be taken as established. That failure to 
comply with the terms of the section is an illegality vitiating 
the trial and not a mere irregularity which can in a proper case. 
be excused under S. 537 of the Criminal Procedure Code has 
also been held in many cases, though that has not been with 
such unanimity. In my judgment, failure to comply with the 
provisions of S. 342 is an illegality and that must be considered 
as established in this Presidency. 

The question remains as to the point of time at the trial 


when this questioning of the accused has to take place. Under 


the section it must be after the prosecution witnesses have 
been examined and before the accused is called on for his de- 
fence. Inmy judgment “ after the prosecution witnesses have 
been examined”? means when the prosecution has finished? 
calling evidence. Generally speaking, in most cases, the 
examination will include the cross-examination and re- 
examination of the prosecution witnesses, if there is any. 


In Sessions "cases this will laways be the case 


-as the witness remains in the witness-box until the 


re-examination is complete. But the position is different in 
proceedings before Magistrates. In a warrant case, which is 
all we are concerned with here, the procedure authorized by 
the’ code is that the prosecution witnesses are called and can 
then be cross-examined on behalf of the accused and if neces- 
sary re-examined. The prosecution witnesses called at this 
stage are generally the whole prosecution evidence and the pro- 
secution is closed. The Magistrate then either dismisses the 
case on the ground that no case 1s ; made ont or, after question- 
ing the accused generally to enable him to explain any circum- 
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stance appearing against him: from the evidence, formulates a F, B. 
charge under S. 254, Criminal Procedure Code. The charge Varisai 
is then read over and explained to the accused under S. 255 MIA 


and he is asked whether he is guilty or has any defence to make. aay 
This procedure.is directly in accordance with the Code, ‘and it bo 
is difficult to see how any other is possible. It may be that - C.J. 
the accused is not going to ask that the witnesses for the prose- 
cution be recalled for cross-examination under S. 256, but 
proposes at once to call his evidence ; or it may be that he is 
not going to call any evidence, but to rely only on his address 
to the Court. In either event he will have been called on for 
his defence and by the words of the statute, the questioning 
has to be after the termination of the prosecution evidence and 
before he is called on for his defence. It is true that, that 
under S. 256, although he has not availed himself of the first 
opportunity of cross-examining prosecution witnesses, he can 
ask for them to be re-called for that purpose. That does not 
in my judgment make that cross-examination part of the exa- 
mination of the prosecution witnesses within the meaning of 
S. 342: Nor does re-examination generally amount to giving 
fresh evidence for the prosecution, but is merely explanatory 
of the cross-examination. If new and material matter in 
support of the prosecution case is elicited in cross-examination 
or in the re-exaimnation, it is desirable that the accused should 
*again be questioned on the case and asked generally to explain 
the circumstances, and, indeed, if fresh evidence on material 
matters in support of the prosecution case were elicited in re- 
examination, it would probably be obligatory on the Court to 
question the accused on that. It is open to the prosecution > 
to call fresh evidence after the formulation of the charge, and 
if this is done, on the.termination of that evidence, the accused 
must be questioned generally under S. 342 after this further 


examination of the prosecution witnesses. This procedure 
provides a reasonable method of carrying out the obligation 


of the statute in the interests, of the accused, the object being 


that he should have an opportunity of explaining the prosecu- 
tion evidence after it is completed. That this is the proper 


interpretation and in fact the ‘only workable one seems clear 


from an examination of S. 257, because that section provides 
that after the accused has entered upon his defence, the Magis- 


trate may on the application of the accused have the prosecution 
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ZEE; witnesses re-called for examination. ` The questioning of the 
Warisai accused under 5. 342 has to take place before the accused ‘is 
gather called on for his defence ; and it follows that if this cross- 
one examination of re-called prosecution witnesses is examination 
Kua of prosecution witnesses within the meaning of S. 342, it would 
c. j, _ be impossible to comply with the statute, because the question- 
ing would then be taking place after the accused had been 

called on for his defence and not before as the section requires. 

‘It was probably for this reason that the word “ examination ” 

is used in S. 342, so that in warrant cases, in which under the 

-earlier section the cross-examination of prosecution witnesses 

might take place after the accused had been called on for his 

defence, the time occupied in this cross-examination should not 

be included in the time before which questioning was to take 

place.. Nor is there anything unreasonable in this because the 

accused has already had an opportunity of cross-examining and 

knows the whole force of the prosecution case, and if he 

chooses to exercise his right of cross-examination at a later 

stage, this cross-examination can be fairly treated for the pur-. 

pose of this section as being rather evidence for the defence 


than evidence for the prosecution. , ; 
Direct authorities against this view are Mitarjit Singh Y. 


The King Emperor (2) in which it was held that examination 
under S. 342 means examination-in-chief, cross-examination and 
re-examination, and In re Maruda Muthu Vannian (1) toe 
the same effect, but with neither of these for the reasons given 
above, do I agree. 

Siac “In the result, this petition will be dismissed. 

rt Phillips, J—_I agree. : 
Wallace, J. Wallace, J._I agree. 
Devadoss, J._The question referred to the Full Bench 


‘s whether a trial is “ vitiated entirely by the omission to ques- 
tion the accused after the taking of the prosecution evidence 
is completed.” The objection that the trial is vitiated by 
such an omission is based upon a'recent decision of a Bench of 
the High Court in In re Maruda Muthu Vannian (1) which in 


the ‘opinion of Krishnan, J., required further consideration. 


` The facts necessary to appreciate the objection are : the 
accuesd ‘were chargtd by the Police with.an * offence under 
ear RN AA AA AA AA ae a 
2. (1921) 6 Pat. L. J. 644 : 63 I. C. 825. 1.: (1922) 43 M, Le J. 402, 
o 
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S. 411, I. P.C. After the prosecutor examined his Witnesses, 
the pened were questioned evidently under S. 253, Criminal 
Procedure Code. The accused said that they would put in 
a written statement, but did not file any; and a charge was 
framed against the accused under S. 411, I. P. C. on 3-9-1921. 
The accused pleaded “ not guilty ”, and their plea was recorded 
on the same day. They cross-examined the prosecution wit- 
nesses ON 3-10-1921 and on 21-10-1921. On 21-10-1921 they 
entered upon their defence and adduced their evidence. The 
accused were not questioned generally on the case to explain 
the. circumstances appearing in evidence against ‘them after the 
cross-examination of the prosecution witnesses was over and 
before they entered upon their defence. The contention is 
that the accused should have been questioned generally on the 
case as required by the latter part of S. 342, Cr. P: Code and 
the omission to do so vitiated the whole trial. {In {n re 
Maruda. Muthu Vannian (1), it was held that the omission by 
the Magistrate to examine the accused generally on the case 
after the cross-examination.of the prosecution witnesses was 
over vitiated the trial, and the conviction was on that ground 


illegal. 


examine the accused under S. 342, Criminal Procedure Code 
generally on the case after the prosecution witnesses have been 
examined is an illegality and not. an irregularity, which vitiates 
the whole trial. Two questions have to be settled in this 
case. The first is, when should the examination of the accused 
take place in order to comply with the mandatory provisions 
of S. 342, and the second, whether the.examination prior to 
the close of prosecution case will fulfil the requirements of 
S. 342. The first clause of S. 342 consists of two portions. 
‘The first is optional with the Court and the second is obliga- 
tory onthe Court. The first portion runs as follows :—“ For 
the purpose of enabling the accused.to explain any circum- 
stances appearing in the evidence against him, the Court may, 
at any stage of any inquiry or trial without previously warning 
the accused put such questions to him as the Court considers 
necessary, ” and the second; “ (The Court) shall, for the pur- 
pose aforesaid, question him generally gn the case after the 


(1922) 43 M. L J. 402. 
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witnessés for the prosecution have been examined and before 
he is called on for his defence.” The non-compliance with 
the first portion does not render a trial illegal or the proceed- 


ings irregular ; and under the second portion it is the duty 


of the Court to question the accused, and that after the wit- 
nesses for the prosecution have been examined and before he 
is called on. for his defence. Chapter XX of the Criminal 
Procedure Code relates to the trial of summons cases by 
Magistrates, Chapter XXI relates to the trial of warrant 
cases by Magistrates, Chapter XXII relates to summary trials, 
and Chapter XXIII relates to trials by High Courts and Courts 
of Session. Under S. 245, the Magistrate may, if he thinks 
fit, examine the accused, but he is not bound to do so. Under 
S. 253, the Magistrate may examine the accused if he thinks 
necessary. 9. 342 1s in the Chapter containing general pro- 
visions as to inquiries and trials. Under S. 209, which is in 
the Chapter relating to inquiry preliminary to commitment, the 
Magistrate may if he thinks necessary “ examine the accused 
for the purpose of enabling him to explain any circumstances 
appearing in the evidence against him.” S. 342 makes the 
examination of the accused obligatory only in cases where 
the accused is called on for his defence. A Magistrate may 
discharge an accused without framing a charge, in which case 
his non-examination would not vitiate the proceedings. But 
where a Magistrate, or Judge in a sessions trial, finds that the 
prosecution has made out a case which the accused has to meet 
then it is incumbent upon the Magistrate or Judge to question 
the accused generally on the case for the purpose of enabling 
the accused to explain any circumstances appearing in the evi- 
dence against him. It may be taken that the stage at which 
the examination is to be held is before the accused 1s called 
on for his ‘defence. In the chapter relating to the trial of 
warrant cases, provision is made in S. 254 for the framing 
of a charge against the accused before the whole of the pro- 
secution evidence is completed, if there is ground for presuming 
that the accused has committed an offence triable under 
the Chapter. The difficulty in interpreting S. 342 Is caused 
by the amendment to Ss. 254 and 256, which were made in 
the Criminal Procedure Code of 1898. Under the Code 
of 1882, under S. 252 the Magistrate was required to “ take 
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ug ' . bd . ~, 
all such’ evidence as may be produced in support of the prose- F B. 
cution,” and under S. 254, “If when this evidence and exa- Varisai 
mination have been taken and made, the Magistrate is of opi- NI 


\nion that there is ground for presuming that the accused has = 
Cammitted an offence triable under this Chapter, he should eee 
frame a charge in writing against the accused.” Under the 
Code of 1882 therefore the Magistrate could not frame a ` 
charge against the accused till the evidence for the prosecu- 
tion was completed. Under the Code of 1898 the Magistrate 
‘could frame a charge before the prosecution evidence is com- 
pleted. if he thinks there is ground for presuming the accused 
has committed an offence. Under S. 256 of the old Code 
after the charge was framed the accused had the right to cross- 
examine any of the witnesses for prosecution present in Court 
or its precincts. But under S. 256 of the Code of 1898 the 


duty was cast upon the Court to ask the accused whether any 
of the prosecution witnesses should be recalled for cross-examt- ` 


nation. “He has, therefore, an undoubted right to have all or 
any of the prosecution witnesses recalled ‘for cross-examination 
after the charge is framed and after he exercises such right the 
evidence of any of the remaining witnesses for prosecution 
should be taken and.after cross-examination and re-examination 
they should be discharged. So then, if a Magistrate frames 
a charge against the accused before the examination of all 
ə the prosecution witnesses is over, he shall ask the accused 
whether he wishes to recall any or all the prosecution witnesses 
for cross-examination, and after such cross-examination he 
shall take the evidence of the remaining prosecution witnesses. 
It is only after that, that the accused shall be called upon 
to enter upon his defence and he can be said to enter upon 
his defence only when he begins to adduce evidence on his 
behalf. The contention that, if an accused person cross-exa- 
mines any of the prosecution witneses under S. 256, the Magis- 
trate is bound once more to examine the accused generally 
on the case seems untenable. -S. 342 says “the Court shall 


question the accused after the witnesses for the prosecution 
have been examined and before he is called on for his defence. ” 


` That can only mean that the examination of the accused should 
take place after the prosecution has placed its whole case be- 
fore the Court. , If the accused. chooses not to cross-examine 
or reserves his right to cross-examine the prosecution witness 
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after a charge is framed, I do not think the Magistrate is bound 
to question him after cross-examination of the prosecution wit- 
nesses is over, provided he questions him after the prosecution 
has placed its whole case before him. If the Magistrate 
frames a charge before the whole of the prosecution evidence 
is placed before him, he should examine the accused under 
S. 342 after the remaining witnesses for the prosecution have 
been examined and cross-examined. The accused in a warrant 
case has three opportunities of cross-examining the -prosecu- 
tion witnesses once before the charge is framed, secondly under 
S. 256 and thirdly after he has entered on his defence. He 
can apply to the Magistrate under S. 257 to issue process for 
compelling the attendance of one or more prosecution witnesses 
for cross-examination. It cannot be the intention of the 
legislature to make it obligatory on the Magistrate to question 
thé accused if he chooses to’ cross-examine any of the prosecu- 
tion witnesses after all the defence evidence has been taken. 
Such cross-examination could only be to help him in his defence, 
and therefore it must be taken that such cross-examination is 
part of his defence. The words in S. 342 are, “after the 
witnesses for the prosecution have been examined, ” and the 
expression cannot reasonably be interpreted to mean “ after 
the accused has chosen to exercise his right of cross-examina- 
tion at the very end of his defence.” If the prosecution 
applies. to the Court to allow it to adduce fresh evidence after 
the charge is framed and if such evidence is adduced, then it is 
the duty of the Court under S. 342, to question the accused 
generally, for, it cannot be said that the witnesses for the pro- 
secution have been examined till the whole of the prosecution 
case is before it. But where the prosecution has let in all 
the evidence it wishes to rely on, and if the Magistrate ques- 
tions: the accused after taking all such evidence before framing 
a charge, whether the accused has cross-examined the witnessees 
or not,. I think the mandatory provisions of S. 342 must be 
held to be substantially complied with. It therefore follows 
that any examination of the accused, which is made before all 
the evidence for the prosecution has been let in cannot satisfy 
the mandatory provisions of S. 342.° 

I shall briefly deal with the cages quoted in argument 
before us. The cases quoted fall under three heads : 
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‘3 1, ¢ Cases in whichfthe Sessions Judge did not question the 


accused generally, on the case after the close of the prosecution. 
In those-cases the High Court held that the whole trial was 
vitiated by the failure to question the accused to explain the 
circumstances- appearing in evidence against him even. though 
his statement before the Magistrate was read as part of the 
prosecution evidence. They are reported in Fatu Santal v. 
The King -Emperor (3), Raghu Bhumij v. The King 
Emperor (4), Emperor v. Sawalya (5) In re Nainamalai 
Konan (6) and Raja Padayachi In re 2 Weir 405. 


2. The following are the cases in which a Magistrate: 


did not question the accused generally, and the High Court held 
that the trial was vitiated by the omission to comply with the 
mandatory: provisions of S. 342 Suraj Panday v. Emperor (6a) 
Gulam- Rasul v. The King Emperor (7), Emperor v. Haris- 
chandra (8), Emperor v. Gulabjan (9), Emperor v. Basapa 
Ningapa (10) and Mahomed Hossain v. Emperor (11). 

3. In the following cases the Magistrate examined the 
accused before framing the charge, but did not question the 
accused generally on the case under S. 342 ; after Cross- exami- 
nation under S. 256 was over, the High Court held that the 
trial was -vitiated by the omission to comply with the manda- 
tory provisions of S. 342. Mīitarjit Singh v. King - Empe» 
ror (12). Tilak Gope v. Bhaya Ram (13), Ramanath Rai 
Pas Emperor (14), Emperor v. Nga Porza (15), Abbas Ali V. 
°” Emperor i16) and Emperor v. Fernandez (17). 
=. In Raghu Bhumji v. King Emperor (4) Mr. Justice 
"Jwala Prasad of the Patna High Court observed : 
“The accused adhered to the retraction of their con- 
fessions. They were not examined “as to the circum- 


Stance disclosed in the prosecution evidence which the 
learned Sessions Judge has ‘used against the accused and this 
to iny.mind, amounts to an omission to examine the accused 


under S. 342 and to prepare a proper record thereof under S. 
364. -S0 much ts essential in'a sessions trial where an accused 


3. (1921) 61 I. C. 705: 6 P. Li J. 147. j 
4 (1920) 58 I. C. 49.: 5 P. L. Ji 430 5. (1907) 9 Bom. L, R.-356. 
7 





(1921) 14 L. W. 418. 6.'(a). (1920) 58 I. C. 521:21 Cr. L.J. 793. 


i (1921) 6 P. L. J. 174. . 8.” (1907) 10 Bom. L. R. 201. 
.9. (1922) I. L, R. 46 B. aza." 10. (1915) 17 Bom. L. R. 892.. > 
13. (1914) I. L. R: 41 C. 743. 12. (1921) 63 I.C. 825 :6 P. L. J. 644: 
13. (1921) 62 I; C. 870 °. ee 61 I. C. 844 
15 (igiy) 42 I. @ 176. (1906) 4 Cr. L. J. 476. . 


17. (1921) IL L: R. 45 BY 672. 
R—73 


F: B; 
Varisai 
Rowther 

in re, 


Devadoss; Jr: 


ae 
E; B. 


Varisai 
Rowther 
in re. 


Devadoss;- J: - 


578 THE -MADRAS LAW JÒURNAL. REPORTS. (VOL. XLIV. 


is entitled to have his statement consMered by assessors and 
the appellate Court.” This omission was.held by the learned 
Judge to vitiate the whole trial. . ” In 62 I. C. 870 Mr. Justice 
Bucknill held that “ this omission to examine the accused after 
the case for the prosecution has been closed, or rather after 
all the witnesses for the prosecution have-been examined, is a 
vital defect and cannot be cured by trying to bring into opera- 
tion the provisions of S. 537 Criminal Procedure Code.” 
In that case, after the accused had been examined by the 
Magistrate, one witness at any rate for the prosecution was 
subsequently examined. The learned Judge qualified his first 
statement,, “after the case for the prosecution has been 
closed ” by adding the words, “ or rather after all the prose- 
cution; witnesses have been examined. ” S. 342 makes it obli- 
gatory-on the Magistrate to examine the accused after the wit- 
nesses for the prosecution have been examined, and does not 
require the Magistrate to wait till the accused has exercised 
his right of cross-examination of the prosecution witness after 
the charge is framed. As I said above, the amendments to 
Ss. 254 and 256 were made in 1898 without in any way alter- 
ing the wording of S. 342, and a reasonable construction must 


be put upon the words without attributing to the legislature the . 


fault of enacting inconsistent provisions. It is a well known 
canon of construction that where a reasonable _ construction 
would reconcile the provisions of an enactment, that construc- 
tion ought to be adopted. 


In 63 I. C. 825 a Bench of the Patna High Court held . 


that ““until’ the witnesses have been cross-examined and 
re-examined it cannot be said what the exact case 
that the. accused’ will’ have to meet is, and if he 
is -forced to disclose his defence before cross-examination 
it might very well be that the prosecution witnesses would be 
on'their guard and the value of the cross-examination to a 
great extent destroyed. Considering both the wording of the 
section and its intention it appeats to me clear that the court 
must question thé, accused generally on the case after the cross- 
examination and re-examination of the prosecution witnesses. ” 
No doubt, this is-a direct authority for the contention of the 
petitioner, but with great respect fo the learned Judges it is 
not easy to conceive how an accused person. would be.pre- 


‘ 
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judiced by disclosing hil defence after:the whole of the prose- 


cution' evidence’ ‘has been taken and before’ he exercises the’ 


right to.re-cross-examine them. : No doubt, if before > the 
whole of the prosecution evidence is taken, he is asked to dis- 
close his defence the prosecution witnesses who remain to 
be examined may change their version in order to meet the 
defence of the accused. But where the prosecution has defi- 
nitely put forward the whole of its case the mere fact that the 
prosecution witnesses are tiot subjected to a second cross-exami- 
nation would not in any way prejudice -the accused, if he dis- 
closes his defence before=such cross-examination. . It is open 
to-the accused not to make any statement. The law does 
not cast upon him the duty of making a statement. If he 
feels that by" disclosing his defence before the whole of the 
cross-examination is Over his case will not suffer, he need -not 
answer the Court questions. “We are only coricerned with 
the duty of the Court under S. 342; and not with the option 
of the accused. It may be said that his answers to the ques: 
tions put to him by the Court even after the whole of the cross- 
‘examination is over might prejudice him. But that is left to 
the discretion-of the accused and - his legal advisers. The 
Court is not asked to cross-examine the accused ‘but its duty ts 
only to ask the accused to explain the circumstances appearing 
in-evidence against him. - I therefore consider, with all res- 
pect; that the reasoning.of the learned Judges does not militate 
against the view that I take that the duty of the Magistrate 
under.S: 342 is discharged-if he questions the accused generally 
after the pee a placed its whole case before the 
Court. ° i ; 

In Shamlal Koat y. Pape or (18), after the examina- 
tion- ahd cross-examination-of the prosecution witnesses a charge 
was.framed against the accused. . The accused were asked 
af they would.cross.examine.any of the prosecution witnesses, 
but they declined, and then. they were called on to enter upon 
their defence. In a subse4uent.date, at the instance of the 
Public Prosecutor, a charge under S. 325, I. P. C. was added 


‘to one of the accuesd and the charge under S. 147, I. P. ¢. 


was verbally altered. The. prosecution witnesses were then 
re-called and cross-examined. It was pot. disputed that the 
ee es ee 


- 7 - = 


18. (1921) 65 I. C. 610. f ea a WA aes: 
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prosecution evidence: was closed when Whe accused: were ‘called 
‘on to enter upon their defence.” It was contended that‘after 
the alteration of the charge under S. 147, I: P. C. and the 
addition of a charge under S. 325,.I. P. C. the accused should: 
have been.examined and the omission to do so contravened. 
the mandatory provisions of S. 342. Mr. Justice Jwala 
Prasad and Mr. Justice Adami held: “ The trial does not 
commence. de novo so that if the accused had already . been 
icalled on to enter upon his defence there is no further obliga- 
tion upon the Magistrate to examine the accused under S. 342 
iof the Code.”’ . They also observe “ The authorities-of which 
we ae SO WA cognisant ge not at all apply to the..present 
case. 


An In re Mandana Vannian 7, 3), the Magistrate in 
trying a warrant case examined the accused before framing 
the charge, but did not examine the accused generally on the 
ease after cross-examination.:. - The learned Judges held that 
the omission: of the Magistrate vitiated the whole trial. If 
the whole of the prosecution case had-been before the Magis- 


trate before he framed the charge and if he questioned the ac- 
cused generally on the case before framing the charge, I think 
he satisfies the mandatory provisions of S. 342. It is not 
necessary that the accused should make a statement by.-word 
of mouth. No doubt; S. 364 requires the Magistrate and:a 
Court other than the High Court to record the whole of the 
‘examination “ including every question put to. him (accused) 
and every answer given by him in the language in which he is 
éxamined, or, if that is not practicable, in the language of the 
Court or in English, "and such record shall be shown or.read 
to him; or, if he does not understand the language i in which it 
is written, shall be interpreted to him in a language which he 


| understands, and ‘he shall be'at liberty to explain or to add to 


his ‘atiswers. ” 8.256 cl. (2) makes provision for the accused 
putting a written statement and the. Magistrate filing it witk 
the record. When the Magistrate, questions the accused if 
he says, “ I will put in’a ‘written statement, ” I think it is the 
duty of the Magistrate to take the written statement as an 
answer to his questions. In other, words, in such a case the 





3. (1922) 43 M. L. J. 403. 
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acctised, does.not. wish fo answer by word of mouth, questions 
put to him, but prefers to put in a written answer. 
In the present case after the examination of the witnesses 
for the prosecution, a charge was framed against the accused 
On 3-9-21: - The accused were examined by the Magis- 
trate on the same date. They cross-examined the prosecution 
witnesses on 3-10-21 and:21-10-21. ‘The examination of the 
accused by the Magistrate after the prosecution had let im all 
their evidence, satisfied the provisions of S. 342, and 
therefore the trial is not vitiated by any omission to 
examine the accused after the cross-examination of the prosecu- 
tion witnesses was over. ‘The accused did not answer the 
questions put by the Magistrate Court but said they would put 
In a written statement, and the default, if any, is on their part. 
The Magistrate did what was required of him under S. 342, 
and if the-accused did not choose to put in any written state- 
ment, they could not contend that the. proceedings before the 
Magistrate were vitiated by an illegal omission. 

- The petition, therefore, ought to be dismissed. 


My answer to the question referred to the Full Bench is 
that a trial is not vitiated by the omission to question the accused 
generally on the. case after re-cross-examination of all the pro- 
secution. witnesses is completed, provided the Magistrate exa- 
mines the accused after the whole of the prosecution | case has 
‘been placed before him. 


V enkatasubba Rao, J :—I regret I am not of the same 
opinion.and as I venture to take a different view I shall very 
briefly state my grounds. | 


The Magistrate says in his jadi :—“ Accused 1 and 
2 who were guestioned after the prosecution evidence was 
heard, preferred to put in a written statement, but no such 
testament. was filed. There were grounds for presuming 
that the accused had committed an offence under S. 411, I. P. 
C., a charge was accordingly framed.* * * * * +” This 
happened- on 3—9—1921. There was further cross-examina- 
tion of the prosecution witnesses on 3—10—1921 and 
21101921. The accůsed was not further examined and 
he’commenced to Produce «vidence 1 in his deferice on the latter 
date. 
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9. 342 consists of two parts. . The first part leaves it to 
the option of the Magistrate to put such questions to the ac- 
cused as he considers necessary. The accused may be simi- 
larly examined.under Ss. 209, 210, 245, 253 and 254. Where 
as the latter sections indicate the stage when the examination, 
may at the discretion of the Magistrate be made, the first part 
of S. 342 gives the Magistrate a wider discretion, as it permits 
him to put questions to the accused at any stage of the enquiry 
or trial. : 7 
Then, we come to the second part of S. 342. The pro 
vision here is mandatory. It is agreed on all hands that it is 
the duty of the Court to make the examination of the accused 
at some stage of the case. The more difficult question re- 
mains :__At what stage is this examination to be made? 
The point of time is indicated by the words “ after the wit: 
nesses for the prosecution have been examined and before he 
(the accused) is called on for his defence. ’ 

Comparing these words with the words used in the ea 
portion of S. 256 which runs thus : “ The evidence of any re- 
maining witnesses for the prosecution shall next be taken and 
after cross-examination and re-examination (if any) they also 
shall be discharged. The accused shall then be called upon 
to enter upon his defence and produce his evidence. 
the conclusion seems irresistible that the point of time indicated 
is between the close of the prosecution case and the entering 
by the accused upon his evidence. 

- It is said that an examination of the accused immediately 
upon: the taking under S. 252 of the evidence in support of 
the prosecution, complies with the mandatory provision contain- 
ed-in S. 342. I am unable to accept this view.” In the first 
place, at that stage it cannot be said that all the witnesses for 
ithe prosecution have been examined ; because S. 256 contem- 


‘plates further evidence likely to be forthcoming on behalf of 


the prosecution. In the second place, the accused is not called 
upon to enter upon his defence upon the taking of the evidence 
jreferred to in S. 252. Far from the accused entering on his 
defence at that stage, if the Magistrate 1 is of the opinion that 
ithere is ground for presuming that the accused has committed 
lan offence, the Magistrate is required to frame a.charge, against 
the accused. It cannot be said that the stage preceding.the 
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framing of the charge fis the point of time conveyed by:the 
words “ before the accused is called on-for-his defence. ’ 
The words used_in S. 342 are “ called on for his defence.” 
J may notice in this connection two other sets of words. 
S. 255 (1) -runs thus: The charge shall then be read and 
explained to the accused-and asked whether he has “any de- 
fence to make: ” 5S. 256 contains the following, sentence’: 
‘Accused shall then be called upon to enter upon his defence 
and produce evidence.” In my opinion the words in-S. 342 
“ called on for his defence ” are used in-the same-sense as the 
words “ to-enter upon his‘defence > 'in S. 256. I. must point 
out that neither side has attempted to argue that. the stage 
when the accused-should be examined under S. 342, is.after the 
charge has been framed, read and explained and before the 
accused is asked under S. 255 whether he has “ any defence to 
make.” The rival contentions before us were (1) on behalf 
of the Crown__the examination indicated in S. 342 should be 
made after the taking of the evidence in support of the prosecu- 
tion mentioned in S. 252 and before the. framing of the charge 
under S.-254 ; (2) on behalf of the accused__the said exami- 
nation should be made after the entire evidence for the prose- 
cution mentioned in S. 256 is given and before the accused i is 
called upon to enter upon his defence. I am clearly of the op1- 
nion that the right construction 1s that contended for on behalf 
of the accused. If the other construction were right, it would 
ifollow that the accused would be.“ called on for his defence" 
before a charge against him is framed, that is, at: a point of 
time which is anterior to his being asked whether he “ has any. 
defence to make.”  I.see no warrant for this position" in the 
sections to which I have referred. | 
_Lhave so far given my reasons for construing the section 
in the manner I have done. The learned Public Prosecutor 
has argued that this interpretation should be avoided, as it 
would lead to consequences inconvenient and unjust. . I think, 
on the contrary, this construttion alone carries out the object 
underlying the enactment of S. 342. . E 
Under'S. 342 it is only one examination: that is made im- 
perative. The other view. will lead in certain events to the 


r 


result that the. Court will Be bound: to haye a double examina- 


tion “ef: the: accused ; once when the evidence referred: to in 
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S.:252 has been taken and again whkn further witnesses for 
the Crown, if any have been examined under S. 256. More- 
over, the object of S. 342 can be most effectually carried out, 
only if the accused 1 is examined at the very close of the case 
for the Crown and previous to his entering upon his defence. 
Not only may very material evidence be given in examination- 
in-chief of any further witnesses examined under S. 2 56 but 
matters unfavourable to the accused may be elicited in the 
¢ross-examination and re-examination of the witnesses already 
examined under S. 252. 

ti is intended that the accused should have an opportu- 
nity, in answer to a general question ' ‘ What have you to say ' 
to explain any circumstances appearing in the avonne against 
him. 

This seems to mea very useful provision. 


It must also be noted that the accuséd cannot give evidence 


on oath. Whether this is a privilege which he enjoys or a 
disability under which he labours, the statement, if any, that 
the accused makes under this section corresponds, as nearly 
as possible, to his evidence or oath and it is distinctly provided 
by cl. 3 of S. 342 that the answers given by the accused may 
be taken into consideration by the Court. A mere statement 
of the accused at this stage may conceivably lead to his acquit- 
tal without any production of evidence on his behalf. | 

It seems to me that this view alone makes S. 342 consis- 
tent with $..253. Otherwise the words in the latter section 
vesting a discretion in the Magistrate “Of making such 
examination (if any) of the accused as the Magistrate 
thinks necessary” will be not only redundant but posi- 
tively misleading because, at that point, the Magistrate, 
according to the other view, ts under an obligation to. eee 
the accused. 

_ It has been said on behalf of the Crown that S. 257 lends 
some support to the view contrary to what I have taken. I 
am .unable to agree. ‘It is no doubt true that S. 257 gives a 
further opportunity to the accused to cross-examine any prose- 
cution witnésses: even after he has entered upon his’ defence. 
But this circumstance can have no bearing upon the right inter- 
pretation of the terms of S. 342. e The latter.section fixes a 
point of time not only with reference to the éxamination of the 
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witnesses for che proselution but also with reference tothe ac- +: FB.” 
cused being “called on: for his defence.” The mere fact Varisai 
that some prosecution witnesses may be cross-examined at the "viper 
instance of the accused even after he has éntered’ upon his 

Venkata- 


defence cannot alter’ the interpretation which the plain words  subba Rao, J. 


lin S. 342 should receive. 
i” Then turning to S. 537, Lam of the’ opinion that the in- 


fringement of the rule enacted in S. 342 is not a-mere error; 
omission Or irregularity. Assuming for a moment that the 
‘disregard of the rule amounts only to an error, omission or 
irregularity, how can it ever be ascertained that such an error 
&c., has in fact or has not occasioned a failure of justice ? We 
shall be left to speculate what the statement of the accused 
would have been or in what manner it would have influenced 
the mirid of the trying Judge. I would for that reason assume 
in every instance that the non- observance hasi in’ ‘fact occasioned 
a failure of justice: = i 

The result i is that in my view the decision in Jn re Maruda 
Muthu Vannian (3) on both the questions ` ‘is: correct. © I 
would therefore set aside the conviction of the accused and 
order a re-trial. l ne 


A. V. V.. a 
IN THE Hicu Court OF JUDICATURE / AT * MADRAS. 
o,- PRESENT : MR. JUSTICE a Rao.. 


r Streenivasa Chetty and another ...1 and 2 accused in C. iC 
No. 11023 of 1922 on the file of 
the court of the Chief Pr Ee 


Magistrate, Egmore.” 
Streenivasa 


` Prisons Act, S. 42—Offence under—A batement—Prisoner- coinmanicating Chetty 
. with another by letter—Penalty. a Fas Th i . ai In re. 
> Where the first accused -a prisoner in jail, secretly eciaiuneated with ‘the 
second, accused, another prisoner in the same jail, by means of a ‘letter sent throtigh 
a warder and the second accuséd read.the letter, wrote a reply thereto and handed. ` 
it to the -warder for transmission.. : 
_ Held, that the first, accused was guilty of. an ieee under S. 42 of. the. Pri- 
sons Act and the second accused under’ S. 42 of that Act read with S. 107 I. Ë. C. 


Petition under Ss. 435 and 439 of the Code of ‘Criminal: 
Procedure, 1898, praying the High Court to revise the oder 





'#*Cr, R. C: Nos. 701. and 806 af 1922. teste, Bs E Bee 
(Cr. R. P. Nos. 586 and®675 of 1922). fist January, 1923. ` 
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sie of the Court of the Chief Presidency Magistrate, Egmore, 
Inve, Madras dated 3rd August 1922 in C. C. No. 11023 of 1922. 
m _ FP. L: Ethiraj for the petitioner. | 
= - The Crown Prosecutor (K. P. M.-Menon) for the 
Í Government. ; WA 
The Court made the following 
ORDER :— The first accused was convicted of the offence 
specified in cl. (3) of S. 42 of the Prisons Act, Act IK of 1894. 
He was a prisoner at the Penitentiary and the second accused 
an uncle of the first accused who received a wire from a relation 
‘at Coimbatore which contained matters pertaining to the first 
accused, wrote a message on thé back of the telegram intending 
that that writing should be read by the first accused, and handed 
the telegram to‘a jail warder who was employed to, and did, 
carry the telegram to the first accused in the jail. “The latter, 
thereupon, read the telegram as well as the communication 
written on the back of it and wrote a reply on the back of the 
same telegram and handed it to the warder for being carried to 
the second accused. The Chief Presidency Magistrate con- 
victed the first and the second accused of an offence under S. 42 
of the Prisons Act and sentenced each of them to pay a fine of 


Rs. 200. 
The material portion of the section is as follows :— 
one WHOEVED cic Sn Gatton E communicates or 


attempts to communicate with any prisoner shall, on conviction ? 
before a Magistrate, be liable to imprisonment yA 
Mr. V. L. Ethiraj, who appears for the accused, Jamies ie 
‘the sepond accused has committed the offence but says that the 
sentence passed on him is unduly severe. As regards the first 
accused, he contends that it is communication with a prisoner 
that made it an offence under the section and that it makes only: - 
the person who communicates with a prisoner liable to punish- 
ment and that’a prisoner cannot communicate with himself and 
that a prisoner cannot, therefore, commit the offence described 
in el. :(3) of.5. 42.. But the guestion still remains whether a 
prisoner may hot, abet the offence, for, the same section pro- 
vides-that whoever: abets any offence shall also be liable to 
punishment. ~ The word “ abet ” is not defined by the Prisons 
Act, but the Generak Clauses Act X°of 1897, provides that the 
word “abet” shall have the same meaning as in the Penal 


| ; 
e 
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‘Code. Under S. 109 of the Indian Penal Code “a person 
abets the doing of a thing who intentionally aids, by any act, 
doing of that thing”’. It is quite possible for a person to com- 
runicate with a prisoner without the latter’s aid or co-opera- 
tion ; for instance, a person may walk into the jail and when the 
prisoner has no intention to speak to him or does not even ex- 
pect that the stranger will speak to him, the latter,may do so, 
and the prisoner may unintentionally, without even an effort, 
hear the words spoken. Or, to take another instance, the 
prisoner may find by accident a piece of paper which has been 
introduced into his cell without his knowledge, and picking it 
up, he may find that it contains a message for him. In these two 
‘instances the person who communicates with the prisoner has 
committed that offence but the communication is made without 
the co-operation of the prisoner. But, if the prisoner 1s aware 
that a certain piece of paper contains a communication intended 
for him, receives it from the warder and reads it, | am inclined 
to think that he has, by his active co- -operation, aided the com- 
mission of the offence for he, by his acts, facilitated the com- 
mission of it, and, in fact, the commission of the offence would 
have been impossible without the active participation in it of 
the prisoner himself. 

In the present case, not only did the prisoner read the 
letter but he also wrote a reply and handed it to the warder, 
who was acting in concert with the accused 1 and 2. In the view 
I have taken, it is unnecessary to consider what the effect of this 
additional act on the part of the prisoner is. It may be noted 
that the first accused pleaded guilty and the Magistrate there- 
upon convicted him ; but altogther apart from this, I am pre- 
‘pared to hold that he was rightly convicted of an offence under 
S. 42 of the Prisons Act read with S. 107, I. P. C. 

As regards the sentences passed, I have just a word to 
say. I have been told that the acts described above consti- 
tuting a breach of prison discipline the first accused was ade- 
quately punished under the prison rules ; and in my opinion, 
it is not therefore necessary to sentence him to pay more than 
a nominal fine. . I therefore, reduce the fine'in his case from 
Rs. 200 to one rupee andedirect that, if thé fine has already 
“been recovered, the balance shall be refunded to him. As 
regards the second accused, L am of the opinion that-the punish- 
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ment-awarded is unduly severe, and {hat an imposition of a 
fine of .Rs. 50 will meet the ends of justice and.I reduce the 
‘fine to Rupees fifty and direct that, if the.fine has already been 
‘recoyered from him, the balance shall be refunded to him. 

I may add that the learned Crown Prosecutor has’ very 
properly not pressed for severe sentences in the circumstances 
of the case. . | 

A. V. V. -- Sentence reduced: 





'IN THE HIGH COURT or JUDICATURE AT MADRAS. 


PRESENT : SIR WALTER SALIS SCHWABE, K. C., Chief _ 
Justice AND Mr. Justice WALLACE. 
Subbier | | ... Appellant* (Plaintiff). 
Moideen Pitchai and others....Respondents (Defdts. 1 to 7). 
Civil Procedure Code O. 21 R. 63— Attachment of debt—Rejection of claim 


by garnishee—Order in claim petition not set aside by  suit—Liability of 
garnishee. 

~ A debt due- to the judgment debtor was attached in execution of a decree 
against’ him. The garnishee who received notice of the attachment objected to 
It, inter alia, on the ground that no debt was due to the judgment debtor. The 
executing Court overruled the objection and confirmed the attachment. . The 
debt was sold in execution and purchased by the decree holder who Sued to 
realise it. The garnishee pleaded that the debt was not due to the 
judgment-debtor. Held that the order on the claim petition not having been 
set aside’ by suit under O. 21 R. 63 precluded the garnishee from raising the 
contention in question and that the suit should be decreed. 


Appeal against the decree of the Court of the Additional 
Subordinate Judge of Tinnevelly in A. S. No. 48 of 1920 pre- 
ferred against the decree of the Court of the Temporary Addi- 
tional District Munsif of Tinnevelly in O. S. No. 260 of 1917. 


Salem Ramaswami Aiyar for the appellant. l 

_K.U. Luke for the respondent. 3 

The Court delivered the following 
. JUDGMENTS The Chief Justice :__In this case the facie 
are that a decree- holder in a small cause suit applied for attach- 
ment of a debt alleged to be due by one Khadar Moideen 
to the judgment-debtor. Notice of that application was 
served upon Khadar Moideen ab garnishee and also upon the 
widow. of the judgment-debtor as Eepeceenene his estate. She 


SA, No, 1624 of 1920... KA *e 18th January 1923.. 


PART’XVI,] THE MADRAS LAW. JOURNAL REPORTS, 589. 


did not appear but the g#rnishee appeared.and put in a counter- 
statement in which he alleged three things, first, that the debt 
had never been ‘due to the judgment-debtor, second, that it had 


been assigned and he had promised to pay the assignee ; and 


_thirdly, that the amount of the debt was not Rs. 350 as claimed 


by the decree-holder but Rs. 300. That application came be- 


fore the District Munsif, the garnishee appearing, and the 


District Munsif passed an order in these words: ‘‘Attach-. 


ment is confirmed. ” In due course, the debt which had been at- 


tached was brought to sale as the property of the judgment- 


debtor in the small cause spit and’ was purchased by thé present 
plaintiff, who was himself the decree-holder. The present 
plaintiff then sued to recover the, debt. - i 


Tt has been held by the District Munsif and on appeal 
by. the Subordinate Judge that there never was any debt due 
by the garnishee to the judgment-debtor, and in fact that the 


debt which had been supposed to be due to the judgment-debtor’ 


was due not to him but to his widow, and consequently the suit 
was dismissed. 


The question for our determination is whether it was open 
to those Courts to go into this question at-all, and, in my judg- 
ment, it was not. By S. 11 of the Civil Procedure Code; no 
Court shall try any suit or issue in which the matter directly 
and substantially in issue has been directly and substantially 
in issue in a former suit between the same Parties. Now the 
whole matter decided was directly i in issue ‘in the execution and 
garnishee proceedings in 1913. It is true that the order made 
‘in 1913 was not at once final, because under O. 21, R. 63, 
where a claim or an objection is. preferred, the party against 
whom. an order is made may institute a suit to establish the 
right- which he claims to the property in dispute but subject to 
the result óf such suit, if any, the order shall be conclusive. 
Now the garnishee did not choose within the. time limited by 
the Indian Limitation Act, namely, a year, to bring in any such 
suit, and so the matter becomes conclusive. It having been 
decided by: the Court in 1913 that the debt was.a debt for 
Rs. 350 due by the garnishee to the judgment-debtor, as long 
as that order ‘stands, it cannot be re-agitated as between, the 
parties _ to. those’ proceedings. 
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We are told that after service (upon him of the. notice 
calling upon him to show cause why this debt should not. be 
attached, the garnishee acted upon a notice he had received 
of an assignment of the debt to a third party and paid the full 
amount to ‘the third party. I should very much doubt 
the truth of ‘that :statement, because it is exceedingly 
unlikely, having, got notice from the Court ‘that some 
one else was claiming, that he should have paid this alleged 
assignee pending the hearing of the application. If he did so, 
and the result of this judgment is that, he will now have to pay 
over-again to some one, else, he has no one to blame but himeslf 
for not:taking the steps which were provided for him by the 
Code, namely, of suing- to establish his right under O. 21, 
R. 63, within-a year. I suspect the reason why he did not 
do-so was that he knew at that time he would not succeed. 

The decrees of the two lower Courts must therefore be 
set aside and the plaintiff will get a decree, in the usual mort- 
gage decree form, against defendants 1 to 5 for Rs. 350 and 
‘nterest thereon at six per cent per annum from the date from 
which interest was due on the mortgage, 1. e., May 2, 1912 to 
the date of payment with costs both here and in the Courts 
below. Time for payment six months. — 


Weallce, J.—| agree. i 
OA V.V = | Appeal allowed. 





In THE High Court OF JUDICATURE AT MADRAS. 

PRESENT :— MR. JUSTICE OLDFIELD AND Mr. JUSTICE 
VENKATASUBBA Rab. ot 
Yallapragadda Sriramachandra 
_. Venkatanarayana | 


Appellani* (and Respondent-- 
4th defendant). 

e v. 
Puvvada Narasimharow = Respondent (Petitioner-- 
oe a 7 ` Plaintif’s L. R.). 
". Civil Procedure Code (Act V of 1908), O. 21, R. 19—Cross-claims under a 
decree—Decree in favour of plaintiff fog a smaller amount as her stridhanam— 


Decree for larger amount in favour of defendant against plaintiff as heiress of 
her. mother—Execution of decree for smaller amount by the stridhanam heir of 


. i 2 
plaintif—W hether execution can be taken out. p 


#A, A. O. No. 360 of 1921. ¢ qth February, 1923. 
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Where the plaintiff obtainkd a decree against the 4th defendant for a sum 
of money which she was entitled to as her own stridhanam, and under the, same 
decree she was liable to the 4th defendant for a larger amount in respect of 
her mother’s estate as her mother’s heiress, and the plaintiff's husband as the 
legal representative of the plaintiff to her stridhanam sought to execute the decree 
for the smaller amount against the 4th defendant while the heir in respect of 
the plaintiffs mother’s estate was the first defendant, the plaintiffs brother, eld, 
that the plaintiff's decree was inexecutable in the hands of her husband and that 
O. 21, R. 19 applied and Ba aa the decree was satisfied to the extent of 
the smaller amount. 

Ganappa v. Janki Ghosal 40 Bomi 60 referred to. 


Appeal against the order of the Court of the Subordinate 


Judge of Rajahmundry dated 28th April 1921 in E. P. No. 10 
of 1921 in QO. S. No. 31 of 1915: . 
| G. Lakshmanna and F. Viyyanna for appellant 

P. Narayanamurthi for respondent. 

The Court delivered the following _ 

Jupoments :__Oldfield, J:— 1 have had the advantage of 
reading my learned brother's judgment and I am not prepared 
to dissent from his interpretation of O. 21, R. 19, Civil Pro- 
cedure Code. In accepting it, however, I observe that the 
difficulty arising from the division of the interest of a deceased 
party to a decree between two legal representatives does not 
seem to have been contemplated in that Rule; since it does not 
include even a provision similar to R.. 18. (3) (a) and that I 
am with all respect unable to apply the language used by 
Batchelor, J..in Ganappa v. Janki Ghosal(1) to the present case 
‘since that difficulty was not there under consideration. But 
the language of R. 19 in my opinion is consistent only with the 
conclusion reached by my learned brother and I accept his con- 
clusion that the agreement set up between ist and 4th defen- 
dants was subject to a condition which is not shown to have been 
fulfilled and is therefore ineffective. I therefore „concur in 
the order passed. 


Venkatasubba Rao J e is an appeal ‘from an order 
of the Subordinate Judge of Rajahmundry allowing execution 
against the 4th defendant at the instance of the husband of the 
plaintiff who claimed to be the plaintiff's legal representative. 
The 4th defendant was directed by\the decree to pay to the 
plaintiff a sum of Rs. 385--4--o as mesne profits in respect of 
some property. The plamtiff’s husband applied for execution 
T AI 
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In respect of this sum of money. The 4th defendant objected 


to execution on the ground that under the same decree the plain- 
tiff ‘was ‘directed to‘pay him Rs. 2,000 with interest at 12 per 
cent from’ a. certain. date and that the amount due to him being 
much larger than the sum payable by him, the plaintiff's repre- 
sentatives was not entitled to take out éxecution for the smaller 
sum. The Subordinate Judge ‘overruled this contention and 
the 4th defendant is the appellant before us. | 

“The respondent, the plaintiff's husband, has sought to sup- 
port the judgment of the lower Court on the ground that the 
decree was obtained by the plaintiff i in respect of certain proper- 
ties which . she claimed as the heir of her mother, that the 
amount payable to the 4th defendant under the decree was 
payable by the plaintiff as representing the estate of Her mother, 
that the amount which the plaintiff- was to get: from the 
4th defendant was her stridhanam property, that the 
respondent, -as her -husband -inherited that property and 
that he was, therefore, entitled to recover by execu- 
tion. the. sum which the. plaintiff was to get under 
the -decree without. reference to the amount which the 
plaintiff was directed to pay to the.4th defendant. It was 
further argued that the 1st defendant in the suit, who was the 
brother of the plaintiff, became the plaintiff ’s representative in 
respect of her-mother’s estate-and that the 1st defendant Was, |, 
therefore, liable-to pay the. amount which the plaintiff was de-. 
creed to pay to the-4th defendant. In-short, the argument on 
behalf of the respondent was that the 4th defendant was bound 
to. paythim Rs. 38 5--4--0 and the 4th defendant’s remedy in res- 
pect: of Rs. 2,000-and interest thereupon lay against the rst 
defendant.. E E a 

We have to determine which of these two contentions is 
correct. O..21, R. 19, C. P. C. runs as follows :—“ Where 
application i is niade to a Court for the execution of a decree 
under which two parties are entitled to recover sums of money 
from each other, then (a).if the two. sums are equal, satisfac- 
tion for both shall be entered upon the decree ; and, (b) if the 
two sums are unequal, execution may be taken out only by the 
party entitled to the larger sum and for so much only as re- 
mains after deducting the smaller sum, and satisfaction for the 
smaller sum ‘shall be entered upon the decree.” The decree 
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under. consideration is Ja decree under which two.parties are -Venkata- 


gntitled'to recover sumis of money from each other.” The plaine "Ae 
tiff was entitled to recover Rs. 385-4-0 from the 4th defendant, ee. 


and the latter Rs. 2,000 and interest thereupon from the plain- row. 
tiff. There can be no doubt that the plaintiff and the 4th venkata- 
defendant answer the description of “ Two parties” in the subba Rao, J. 
Rule. That being so the provision is clearly applicable, be- 
cause an application has been made to the Court for the 
execution of a decree of the nature described by the Rule. 
Cl: (b) provides that where application is made to a Court for 
the execution of such’a decree, satisfaction for the smaller sum 
shall be entered upon the decree. Now, such an application 
has been made ; and under the Rule, the court has no option but 
to enter up satisfaction for the smaller sum, that is, in this case 
the sum due to the plaintiff. When the satisfaction has been 
so entered there can be no sum payable to the plaintiff and the 

plaintiff, therefore, will not be able to execute the portion of the 
decree which awards him-the smaller amount. If the plaintiff 
during her lifetime attempted to execute the decree, O. 21, 
R. 19 would be an effective bar against her. The respondent 
has argued that the provision, does not automatically of its own 
force render the decree for the smaller sum inexecutable ; in 
other words, that the effect of R. 19 is not to convert a decree 
with two distinct provisions into a single decree enforceable 

e only for the difference between the two sums ; but on the contra- 
ry, that the point of time when operation is to be given to the 
provision under question is when application is made for exe- 
cution and that, as in the present case on the date of the exe- 
cution application the plaintiff's interest -became split up, the 
Rule has no application. [t is no doubt true that the provi- 
sions of the sections come into’ operation only “ where applica- 
tion is made to a court for the execution of a decree ” ; but 
that condition has been satisfied in the present case. The applica- 

` tion has been made: The section does not exclude the case of 
a decree-holder on whose death his interest devolves on two 
different individuals. “Two parties” referred to in Rule 19 
are the parties to the suit. The words do not refer te two 
different representatives of the same party. On a strict con- ` 
struction of O. 21, R. 19, F-have no hesitaéion in coming to the 
conclusion. that- the appellant's s contention is correct and that the 
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plaintiff's husband is not entitled to take out execution for the 
smaller sum awarded to the plaintiff under the decree. 


Moreover, I am at a loss to understand why the defendant 
should suffer because on the death of the plaintiff her interest 
devolved on two different representatives. I fail to see why, 
if, as the result of the set-off, the 4th defendant was entitled to 
recover from the plaintiff the difference between the two sums, 
he should immediately upon her death be obliged to pay into 
the hands of one representative the smaller sum and perhaps be 
unable to recover the larger sum from the other representative. 
This seems to me clearly opposed to justice and I find no justi- 
fication for this view in the terms of the section to which refer- 
ence has been made. an 

Four cases were cited by the appellant’s learned Vakil as 
bearing on the question ; Bhagwan Singh v. Ratan (2), Sanka- 
ra Menon v. Gopalan Pattar (3). Annanda Mohan Roy v. 
Atul Chandra Chakraberty Chaudhuri (4) and Madappa 
Ganappa v. Janki Ghosal (1). I shall refer only to the last 
cited decision, because I think it alone has a material bearing 
upon: the case on hand. There the applicant applied to exe- 
cute a decree for recovering Rs. 445--8--o which he was entitled 
to recover from the opponents as mesne profits. Under the 
same decree, the opponents were entitled to claim the sum of 


- Rs. 855.as costs from the applicant ; but they were prevented 


from recovering it as the right to it was barred by limitation. ° 
They, however, claimed to set off the amount against the 


amount sought to be recovered by the applicant. It was held 


that the applicant could not be allowed to execute his decree for 
the smaller sum witHout reference to the larger sum which the 
decree awarded to the opponents. Batchelor, J. observed at 
page. 63, For, as I read the rule, it contemplates that the 
decree should be regarded as a single indivisible order of the 
court enforceable only for the. balance, that is, the differerice 
between the two sums awarded, and that the balance becomes 
awardable by the court without the intervention of the. parties 
as soon as the amount of the balance is determined. ” 

_ There remains one point to consider. It is said that the 
4th defendant entered into an agreement with the 1st defendant 


ey A 7 
2, I. L. R.-16 All. 395, 3. I. L. R 23 Mad. 121, 
4 24 €. W. N. 465; l “1... L L-R. 40 Bom. 60. 
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' 
in respect of the amount payable by the plaintiff to the 4th de- 
fendant. The respondent has argued that the 4th defendant 
has thus precluded himself from setting up that an amount is 
due to him under the decree. In answer to this argument 
it is sufficient to say that it is admitted that the agreement relied 


upon is a conditional agreement and that the condition has not 


been fulfilled. The amount due to the 4th defendant-has not 
been paid and the respondent cannot therefore contend that the 
portion of the decree relating to payment to the 4th defendant 
has been satished. In this view, it becomes unnecessary to 
determine the other question, namely whether the adjustment 
referred to not having been certified under O. 21, R. 2 may 
or may not be recognised by the court executing the decree. 

The appeal should therefore in my judgment, be allowed 
with costs. 


C. A. o 4 A ppeal allowed. 


I N THE HIGH Couns OF JUDICATURE AT MADRAS. 
PRESENT :— MR. Justice KRISHNAN. 
A. S. Ramaswami Mudaliar and 
others ... Appellants* (Accused). 
Penal Code, S. 294 Hi under—Validity—Conditions. 
Cl. (1) of S. 294 A, I. P. C. applies to cases in which it is shown that the ac- 
cused did keep an office where fhey carried on the necessary preliminary work 


for running a lottery and received the lottery moneys, and which they held out 
to the public as the place where the lottery would finally be drawn. 


_ Appeal against the order of the Court of the Chief Presi- 
dency Magistrate, Egmore, Mada, in Case No. 126 of the 
Calendar for 1922. > pa 

T. S$. Anantharaman for the appellants. 

The. Crown. Prosecutor on behalf of the Crown. 

The Court delivered the following 

JUDGMENT :—The only contention in this case is that the 
accused are not guilty under the Ist clause of S. 294 A, I. P. C. 


-but only under the 2nd clause, as it is said there was no actual 


drawing of the lottery. THe 1st clause of the section. speaks 
of keeping an office for the “ purpose of drawing any lottery. ” 
I think the conditions for the application of that part of the 
section is complied with, when it is shown that the accused did 
keep an office where they @arried on the gecessary preliminary 


Criminal Appeal .No. 147 of 1922. . 1st September 1922, 
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work for running a lottery and teccived the lottery moneys, and 
which they held out to the public as the place where the lottery 
would finally be drawn. Ex. U shows that they did have such 
an office and they kept it for the purpose of carrying on all the 
business connected with the lottery and for drawing the lottery 
when the time arrived for it. I think the Magistrate was right 
in the view he took. 


Sentences are not heavy considering the loss caused to the 
public by the action of the accused, even if they themselves did 
not benefit much by it. 


The appeal is dismissed. . 
A. S. V. | Appeal dismissed... 


In THE HIGH Court OF JUDICATURE AT MADRAS. 


PRESENT :__Mr. JUSTICE OLDFIELD AND MR. JUSTICE 
RAMESAM. 


Subramaniyan Pattar ad A ppellant™ (1st defendant). 
V. 
Kizhakkakara Uthananthil Raman Respondents (Plaintiffs 
-Puduval and others 1 to 13 and defendants 2 to 13). 


Malabar Law—Karnavan—Compromise decree against—Decree passed on 
foot of morigage of tawazhi property—Suit by junior members for declaration’ of 
its invalidity— Proof of validity of compromise—Onus on alienee—Maintainali- 
lity of suit by junior members—Obyjectton to —Permissibility for first time in 
second appeal. 

In a suit by the junior members of a Malabar tawazhi for a declaration 
that a compromise decree obtained against the karnavan on foot of a mortgage 
of. the tgwazhi property is not binding on the said property, the onus is on the 
mortgagee to prove that tle compromise was entered into honestly and for the 
benefit of the estate. 

An objection to the right of the plaintiffs to sustain the suit without proof 
that the karnavan, who was the fourth defendant in the suit, had refused to 
proceed himself, was not allowed to be raised in Second Appeal, as it was not 
taken in the Courts below, 


Second Appeal against the decree of the District Court of 
North Malabar in A. S. No. 380 6f 1919, preferred against the 
decree of the Court of the District Munsif of Taliparamba in 
O. S. No. 516 of 1917. 

T.S. Viswanatha Atyar 7 appellant. 
K. P. Padmanagha Pillay for respondents. . 





-~ § A. No. 2033 of 1920. | 21st July 1922. 
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The Court delivered the following , 

JUDGMENT :— The appellant the first defendant, holds a 
mortgage decree against the tavazhi property of the plaintiffs 
and certain other defendants. The plaintiffs sued for a decla- 
ration that this decree was not binding on the property. The 
appeal has been argued first on the ground that the plaintiffs, 


junior members of the tavazhi, were not entitled to sue for the. 


recovery of this property without showing that the karnavan, 
who is the fourth defendant, had refused to proceed himself. 


This objection was not, so far as we have been shown taken in- 
either of the Lower Courts. We cannot entertain it now as. 


a ground of second appeal, the more so as the respondents have 
had no notice in the memo of appeal that it would be urged. 

. The next contention is that the Lower Court erred in its 
finding that the property belonged to the tavazhi. That find- 
ing was supported by evidence and we cannot see how any ques- 
tion of law arose in connection with it. This contention also 
therefore fails. ; 


The next question raised is whether the lower appellate 
Court was right in imposing the burden of proof as to the 
binding nature of the mortgage debt, for which the decree was 
- passed on the first defendant. Reliance has been placed on 
decisions to the effect that, when the karnavan of a tarwad or 
tawazhi has been impleaded in that capacity by a mortgagee 
or other alienee, a decision against him and the tawazhi pro- 
perty binds the other members, such as the present plaintiff, 
unless and until they show that the litigation was not honestly 
conducted on their behalf. The leading case on that point is 
Ittiachan v. Velappan (1). We were referred also to Vasu- 
devan v. Sankaran (2) Contra, reliance has been placed 
on another principle of equally general application, that the 
burden of proof of the legitimacy of an alienation by a limited 
owner in his representative capacity is on the alienee as against 
persons whom that limited owner represents. That principle 
is of course a common place in the ordinary Hindu Law, as 
applied to Managers of Hindu joint families, to widows and 
to minors. It is recognised-with special reference to the 


Malabar Law in Kutti Mannadiar v. Payanur Muthan (3) and | 


1. I. L. R. 8 Mad. 484. °. 2, IeL. R. 20 Mad. 129, 
3. IL. R 3 Mads 288702000077 E 
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Kombi v. Lakshmi (4). For the: deini in the latter case 
that the burden of proof depends on the circumstances and 
not on any presumption invariably arising out of Malabar insti- 
tutions, though expressed generally, involves an our opi- 
nion the principle we have referred to. 


l There remain the eases similar to the one before 
us, in which the alienation _is neither one resting on 
a mere) private contract between the parties nor one 
which has been embodied in a decree passed after contest, 


but is represented by a compromise decree. It has been urged 


that such alienations should be treated as on the same footing 
as decrees passed after contest and that the burden of proof 
should be imposed as in the case of the latter. We cannot 
agree. It is no doubt not obligatory on a limited owner to 
contest a hopeless case; but, if he chooses not to do so, we 
think he and the alienee must in, Malabar, as elsewhere, be 
prepared to prove that the compromise was entered into 
honestly and for the benefit of the estate. That in fact is 
what the lower appellate Court held when it imposed the bur- 
den of proof in the present case on the first defendant. 


As we agree that he did so rightly and must accept the 
finding that the lands so imposed was not discharged and as no 
other question of law has been raised, the second appeal fails 
and is dismissed with costs of respondents 1 to 13-_one set. 


ASN. AA | oal med 


-4 L E R. 5 Mad: 201. 
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| ‘ l 
In THE High Coprr OF JUDICATURE AT MADRAS. 


PRESENT : MR. JUSTICE OLDFIELD AND MR. JUSTICE 
VENKATASUBBA RAO. 


K. V. R. Rm. Vr. Ramanathan Chettiar 
(dead) and others ... Appellants (ist defen- 
o ‘dant and his legal repre- 
sentatives, 1st respondent 
and his legal representa- 
tives). 
v. 
A. Venkatachellam Chettiar l 
(dead) and others ... Respondents (Plaintiffs 
Nos. 1 to 3, Defendants 
Nos. 3, § and 6, 3rd De- 
fendant’s L. Rs. and ist 
Plaintif’s L. R ; Peti- 
tioners Nos: 1 to 3 ; Res- 
pondents Nos. 3, 5 and 6). 


C. P. Code. O. 21 R. 2—Execution—Arrangement pending appeal that origi- 
nal decree should be inexecutable in part—W hether a bar to execution of appel- 
late.decree—C. P. Code, O. 21, R. 66—Fixation of upset price—A ppeal, 

”— An arrangement made pending an appeal that the original decree (which is 
the subject of appeal) should be inexecutable in part is one that cannot be 
pleaded in bar of execution of the appellate decree. 


Arumugam Pillai v, Krishnasami Naidu 43 M. 725 Relied on Chidambaram 
Chettiar v. Krishna Vathiar 40 M. 233 distinguished, 


An order fixing the upset price in a sale proclamation is not appealable. 


Sivagami Achi v. Subramanta 27 M. 250. 
Ramanatham Chetty v. Somasundara Chettiar. 1917 M. W. N. 141 relied on. 


Appeal against the order dated the 21st of January, 1920 
of the Court of the Subordinate Judge of Ramnad at Madura 
in E. P. No. 142 of ‘1919 (in O. S. No. 1 of 1916 on the 
file of the Court of the Additional Subordinate Judge of 
Ramnad). "i SE 

S. Subramania Aiyar and T. S. Ramaswami Aiyar for 
the appellants. 

T. M. Krishnaswami Aiyar, M. Subbaraya Aiyar and 
M. S. Vaidyanatha Aiyar for. the respondents. l 

The Court delivered the following , 
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JUDGMENTS :—Oldfield, J :_In ‘this case the 1st defen- 
dant. appeals against. the order of the lower Court 
sanctioning’ the proclamation of sale, fixing the upset 


price and the date of sale. The appeal is on the ground 
executed against the 1st defendant. The lower Court’s rea- 
sons for-rejecting this contention are not clear ; but it appears 
to have rejected it with reference to O. 21, R. 2 of the Code 
of Civil Procedure. In fact the agreement was made after 
the date of the decree of the Court of first instance,but before 
the date of the appellate decree of this Court, that appellate de- 
cree being one dismissing the appeal as ‘the matter had been set- 
tled out of Court. 


Iti is urged with renee to Chidambaram Chettiar v. 
Krishna YA athiyar: (1) that the 1st defendant should have been 
allowed to prove the agreement. The terms of the agree- 


- ment ‘are that, of the decree amount of Rs. 36,000, - only 


Rs, 33; 750 shall.be recovered, the recovery to be made as re- 
gards half of that sum from the 2nd defendant and half from 
the 3rd defendant within specified periods. In case of de- 
fault at the end of those periods the decree is to be executable, 
against at least those two defendants.. For it is said (though 
this 1s disputed) that it is another term of the agreement that 


there is to be no recovery from the Ist and 4th defendants. 


It is not necessary to settle that dispute, because the question 1s 
whether the agreement can be proved at all. We think that 
it resembles the agreement dealt with in Arumugham Pillai v. 
Krishnaswami Naidu (2) and not that dealt with in Ç hidamba- 
ram Chettiar v. Krishna K athiyar (1). It no doubt con- 
tains a provision for postponing the liability, and it also con- 
tains a provision__this i is its main provision__for the relin- 
quishment of the right to recover Rs. 2,250 odd out of the de- 
cree amount. = It has been suggested that Arumugham Pillai 
v.: Krishnaswami Naidu (2) ‘was wrongly decided and 
that we should refer the case before us to a Full Bench with 
reference to an alleged conflict between those decisions. We 
do not think that there is any sufficient reason for distinguishing 
the present case ‘from ‘drumygam Paillai.v. Krishnaswami 
Naidu (2) or doubting the corrections of that decision. In 
fact, if necessary we, should have been prepared to consider 
the’ propriety . of. “making a referente in respect. 
1. (1917) I. L. R, 40 Mad. 233. 2, (1920) I. L, R, 43° Mad. 725. 
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making a NT in respect of. Chidambaram Chettiar v. 
Krishna Vathiyar (1). We may; before parting with this por- 
tion of the case, observe that there is no question of the applica- 
tion of O. 21 R. 2 as the lower Court appears to have supposed, 
order 21 R. 2 as the lower Court appears to have supposed, 
because that rule relates to adjustment subsequent to the decree 
and Ex A was before the decree.to be executed, that passed in 
appeal ; and the ground, on which the agreement is useless to 
the rst defendant in these proceedings is that it was superseded 
by the decree of the appellate Court, made after it. 

Taking this view, we turn to the other contentions, which 
have been rélied on, that the agreement can be regarded by an 
effort of construction as in fact an agreement made subsequently 
to the decree, since it had in fact’ been certified to the executing 
Court under O. 21, R. 2. We are unable to understand how 
an agreement made onone date can be regarded as having 
been made on another or how there has been any certification, 
such as would be necessary to support the argument. Reliance 
has been placed on Birod Gorain v. Mussammat Jaimurat 
Koer (2).. But we are unable to follow the course of that 
decision and can only suppose that it was justified by the ap- 
parently exceptional circumstances of the case dealt with in it. 
We further cannot understand how, even if this agreement 
could be treated as made after the decree, there has been any- 
thing resembling a certification of it. The mere fact that pay- 
ments are mentioned in the execution application as having 
been made consistently with it is certainly not a certification. 


The appeal failing on this ground also, there remains only 
an objection to the figure, which the lower Court fixed as the 
upset price at which the sale was to be held. “Siwagami Achi 
w. Subramania Aiyar (3) and Ramanathan Chetty v. Somasun- 
daram Chettiar (4) negative the right of a party to execution 
proceedings to.raise any such question by appeal at this stage. 

The result is that the appeal against order fails and 
is dismissed with costs of*the legal representatives of ist 
plaintiff. | | ; 

“The memorandum of objections are not pressed and are 
dismissed. There will be no order as to costs in them. 


(a). I. L. R40 Mad. 233. " (2) © 16 Cal. W. N. 923, 
(3) 1. L, R. 27 Mad. 259, (4) (1917) M. W.N. 141, 


~ 
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PRIVY COUNCIL. 


PRESENT : Lord ATKINSON, LORD SUMNER, Lord PAR- 
Mook, LORD CARSON AND Mr. AMEER ALI. 


Subramanian and another ... Appellants 
; a. | 
Lutchman and others ears Respondents. 


(On appeal from the Chief Court of Lower Burma). 
Equitable mortgage—Deposit of Title-deeds—Memorandum in writing — 
Regtstration—Indian Registration Act (XVI of 1908), Ss. 17, 49—Oral evidence 
—Indian Evidence Act (1 of 1872), S. 91—Dissolution of Partnership—Receiver 
—Power to mortgage. l 


An equitable mortgage by way of deposit of title-deeds in the City of 
Rangoon was accompanied by a memorandum in writing. On a dissolution of 
the partnership between the mortgagor firms, a Receiver was appointed to wind 
up their. business. The Receiver renewed the deposit of the “title 
deeds and otherwise accepted the mortgage. i 


- Held, that the memorandum in writing required registration to be admissible 
in evidence and that no oral evidence could be given to prove the mortgage. 


Held also, that the Receiver, not expressly empowered by the order appoint- 
ing him as such, had no power to mortgage. 


- Kedarnath Dutt v. Shamlall Khettry (1873) 11 Beng. L. R, 405 approved. 
approved. - 
 Pranjivandas v. Chan Ma Phee, L. R. 43 I. A. 122: followed. _ 
Decree of the Chief Court in its appellate jurisdiction affirmed. 
Appeal (No. 203 of 1919) froma decree of the Chief 
Court of Lower Burma in its appellate jurisdiction, reversing a 
decree of Justice Young. 


The suit was brought by Mallady Sathalingam in the 
Chief Court of Lower Burma. The appellants are his exe- 
cutors. I'he respondents are members of two dissolved Chetty . 
firms in Rangoon and the Receiver - appointed to wind up the 
dissolved firms. The action was to enforce an equitable mort- 
gage against the respondents. 


The facts of the case are fully set out in their Lordships” 
Judgment. : ‘ | 

The trial Judge held that the Receiver had no power to 
mortgage, without the sanction of the Court, except as re-. 
gards property already mortgaged’; that the memorandum in 
writing was admissible in evidence ae being a record of an al- 
ready completed transaction. He passed a décree accordingly. 


—- 
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— Cross-appeals were preferred to the Chief Court in its ap- P. C. 
pellate jurisdiction. The appellate Court held that the origi- subramanian 
nal equitable mortgage was extinguished in the events that — paschman 
happened and that the Receiver had no authority to mortgage, 
by the order appointing him. The decree of the trial Judge 
was reversed and the suit dismissed. | Hence the appeal. 

1922. Oct. 31st, Nov. 2, 6. Powell, K. C. Preedy and 
Dube for the appellants : If the mortgage created by the 
Receiver was invalid, the appellants can still rely upon the 
equitable mortgage originally created. “An equitable mort- 
gagee can call for a legal mortgage at any time Carter v. 
Wake (1). “An intention to abandon that right cannot be pre- 
sumed in equity. Locking v. Parker (2); Keshoe v. Hall(3). 
This principle has been applied to Indian cases. Gokuldas :Go- 
paldose v. Rambux Sheochand, (4) ; Arumugam v. Peri- 
sami. (5).. The mortgage transaction was completed by the 
‘deposit of title deeds : the memorandum is only a record of a 
completed transaction and it does not require registration to be 
admissible in evidence. The trial Judge took the right view 
and his decision is right. . . 

Dunne, K. C. and Brown for respondent. The trial Judge 
and the appellate Court held that the Receiver had no power to 
mortgage. Neither mortgage could be proved for want of 
registration. The terms of the agreement between the parties 
were reduced to writing ; consequently no oral evidence could 
be given under S. 91 of ’the Indian Evidence Act. As there is 
a writing, it should be registered before it could be used in evi- 
dence. 5.17 of the Registration Act and S. 49 Kedarnath 
vi Shamlall (6) Pranjivandas Mehta v..Chan Ma Phee (7). 
The'memorandum also had to be stamped under the Indian 
Stamp Act. - 

Powell, K. C. replied. : 

1922 Dec: 20. The Judgment of their Lordships was 
delivered by ` E ae m l 

Lord Carson :—On the 15th July, 1908, the firms of Lord Carson. 
Chettys owed to the original plaintiff, Mallady Sathalingum, 

“1. (1877) 4 Ch. D. 606. * 2. (1872) L, R. 8 Ch. 30. 
(1843) 3. Ir. Eq. 597. 4. (1884) L. R. ti A. 126. 


I 
aa 3 5 
5. (1896) I'L. Ry 19 M, 160. 6. (1873) fr Beng. L. R. O.-C. J. 405. 

7. LR 43 I.A. 122. , om 
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4 
whose executors the present appellants ąre, a considerable sum 
of money, and as security for the same deposited with him by 
way of equitable mortgage title deeds relating to certain pro- 
perties of the defendant Seedat and which had been deposited 
with the said firm by the said Seedat. .. On the occasion of such 
ideposit a memorandum was signed ind delivered to the said 
plaintiff in the following terms’ :— 
“From M. L. R, M. A. Soliappa Chetty , 
and.A. L. A. S. R. M. Chetty; 
. Rangoon. 


4 “To Mailady Sathalingum, 
Rangoon. 
os . dated Rangoon, the 15th July, 1908. 
Dear Sir, 
“ We hand you he ewith title deeds relating to Afth class Lot, Nos. 78, 79 
and 80, Block E, each measuring 25 by 50'with building thereon belonging to 
Saleman Ahmed Seedat, also his promissory note for rupees sixty-three thousand . 
(Rs. 63,000) due us, this please hold as security against advances made to us; 
we also hand you second mortgage executed in our favour by C. Ranga 
Sawmy Moodaliar on rst class lot No. 6:n Block Fr. On this we had advanced 
Rs. 32,000, Please also hold this as further security against advances made to 
* We promise not to. deal with same till your amount due is fully paid and 
satisfied. 


“ Witness :— 
“ (Signed) C. E. Soloman. 
“Yours faithfully, . 


“ (Signed) M. L. R.. M. A. Soliappa Chetty. 
A. L. A. S. R. M. Alagappa Chetty. ” 


This document ` was not registered, and the effect of such 
non-registration will have to be considered later. On the 17th 
December, 1909, the said plaintiff sent to the said firms of 
Chetty.and the respondent Seedat notices demanding repayment 
of the moneys due and interest. In the year 1910 a suit was. 
brought for the dissolution of the said Chetty firms, and on the 
sth April, 1910. Ramanathan Chetty was appointed Receiver 
by an order of the Court in the suit in the following terms :— 


2 It is ordered that M, A. R. A. R. Ramanathan Chetty be and he is hereby 
appointed receiver on a monthly remuneration of Rs 300 (three hundred only) 
to take charge of the property of the Chetty firms of M. L. R. M. A. and A, L, A. 
S. R. M. pending the decision of the suit for dissolution of partnership, with 
power to collect outstandings and do all things necessary for the realisation and 
preservation of the assets of the said firm. me 


The Receiver so appointed and the members of the Chetty 
firms being anxious to realise the debt due to them by Seedat, 
wrote to the plaintiff for the promissory note and 
the title deeds deposited with the” plaintiff’ on "the 
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yA 
1sth July, 1908, in, order to enable them to carry 
on proceedings against Seedat, and the plaintiff handed 


. them over on condition that he received payment from the 


fruits of the decree. No suit, however, was brought, but. 


Seedat gave the Chetty firms a legal mortgage dated the 26th 
August, 1910, over the properties included in the original equi- 
table mortgage and also other properties which were not so 
included. The plaintiff agreed to this compromise upon condi- 
tion that the mortgage of the 26th August, 1910, was deposit- 
ed with the plaintiff and also the title deeds relating to the pro- 
perties included in it as collateral security for the monies owing 
by:the Chetty firms to the plaintiff. This deposit was carried 
out, and on this occasion a memorandum setting forth such de- 


‘posit was singed by the Receiver, and is dated the 4th Septem- 


ber, 1910. The present action was brought by the plaintiff as 
equitable mortgagee to enforce payment of the debt due to him 
by-sale of the properties mortgaged by the said mortgage of 
the 26th August, 1910. ta g 


At the trial of the action before Mr. Justice Young, it was 


contended that the original submortgage of 1908 was void inas- 
much as it was effected by an instrument in writing which was 
admittedly not registered and that it was inadmissible in evi- 


-. dence on the same ground. 


The learned Judge, however, held that it was admissible, 
as being a record of an already completed transaction. 

It was also contended that the old equitable mortgage had 
been surrendered and that the plaintiff was suing on a new mort- 
gage which was ultra vires the Receiver, who had not obtained 
the leave of the Court. eo o = 

-The learned Judge held, however, that so far as the new 
legal mortgage so deposited related to the property included in 
the former equitable mortgage “ there was not an iota of differ- 
ence between the return of the title deeds and the return. of 
them accompanied by the deposit of the legal mort- 
gage,” and he accordingly gave a decree for the 
usual accounts and for sale in default of payment of the proper- 
ties included in the original memorandum of deposit. There 
was an appeal by the plaintiff to the Chief Court of Lower 
Burma from this. judgment so far as it disallowed his claim to 
an equitable submortgage on the ‘new and additional properties 
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included in the mortgage of the 26th ‘August, 1910 ; and there 
was also an appeal from this judgment by the first defendant in 
so far as it allowed the claim of the plaintiff to an equitable 


submortgage of the properties originally pledged. 


The appellate Court on the 24th January, 1916, set aside 
the decree’ of the original Court and dismissed the plaintiffs’ 
claim, holding that by the events which had happened the origi- 
nal mortgage by deposit was extinguished and no deposit of 
deeds by the Receiver of the Chetty firms was authorised by the 
order appointing him. 

The Chief Judge, Sir Charles Fox, who gave the judgment 
of the Court, stated that it was unnecessary to deal with the 
vexed quéstion as to whether the memorandum of the 15th 
July, 1908, required registration. From this judgment and 
the decrees made under it the present appeal has been brought. 

It was not seriously contended before their Lordships that 
the Receiver had any authority under the order of the 5th April 
1910, to mortgage property of the firms, and on this point their 
Lordships are in agreement with the decree of the appellate 
Court. The plaintiffs’ chief effort before this Board was 
directed to supporting the order of Mr. Justice Young, basing 
their claim upon the origianl submortgage of the 15th July, 


1908. The respondents’ counsel, on the other hand, raised . 


the objections which had also been made at the trial of the 
action (1) that the original submortgage was void inasmuch 
as it was affected by an instrument in writing which was admit- 
tedly not registered and relied upon sections 17 and 49 of 
the Registration Act, 1908 ; and (2) that oral evidence was 
not admissible, as the memorandum of the 15th July, 1908, 
constituted the contract between the parties (S. 91, Law of 
Evidence, Act 1 of 1872). The appellants, however, contend- 
ed that though the terms of the deposit were embodied in a 
written document that document was a mere memorandum of 
and didnot constitute the-contract and therefore did not re- 
quire to be registered, and that 6n the same ground oral evi- 
dence was admissible to prove and explain the deposit. 

As already stated, the trial Judge acceded to this argu- 
ment. 

‘This’ Board, however, cannot agree with the view taken 
by the trial Judge. The law upon the subject admits of no 
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doubt. In the case of Kelir nath Dutt v. Shamlall Khet- P.C. 


try (1), Couch, C. T; says :— Subramanian 
“The rule with regard to writings is that oral proof cannot be substituted E mAN 

for the written evidence of any contract which the parties have put into writing. eae 

And the reason is that the writing is tacitly considered by the „parties themselves Lord Carson 

as the only repository and the appropriate evidence of their agreement. If this 

memorandum was of such a-nature that it could be treated as the contract for 

the mortgage and what the parties considered to be the only repository and ap- 

propriate evidence of their agreement, it would be the instrument by which the 

equitable mortgage was created, and would come within section 17 of the 

Registration Act. ” 


This Board in Pr anjivandas Mehta v. Chan Ma Phee(2); 
laid down the law as follows :_ 

“The law upon this subject is: beyond any doubt: (1) Where: titles are 
handed over with nothing said except that they are to be security, the law sup- 
poses that the scope of the security is the scope of the title. (2) Where, how- 
ever, titles are handed over accompanied by a bargain, that bargain must rule. 


(3) Lastly, when the bargain is a written bargain, it, and it alone, must determine 
what is the scope and extent of security. 


“In the words of Lord Cairns in'the leading case of Shaw v, Foster (1872) 
L. R, 5, H. L. 321, 341 ‘although it is a well-established rule of equity that a 
deposit of a document of title without more, without writing, or without 
word of mouth, will create in equity a charge upon the property referred to, I 
apprehend that that general rule will not apply when you have a deposit accom- 
panied by an actual written charge. > In that case you mbst refer to the terms 
of the written document, ‘and any implication that ‘might be raised, supposing 
there was no' document, is put out of the case and reduced to silence by the docu- 
ments by which alone you must be goverened.’” 


Applying the principles thus laid down to the present case, 
*what this Board has to determine is did the document of the 
1th July, 1908, constitute the bargain between the parties, or 
wus it merely the record of an already completed transaction ? 
The only evidence upon this subject in their Lordships’ 
opinion is conclusive that the memorandum of the 15th July, 
1908, constituted the bargain between the parties. The 
plaintiffs’ agent swore “ The arrangement to deposit their 
title deeds was made in: the presence of the eldest ‘son of 
E. Solomon, ” and when we turn to S. Solomon’s evidence, he 
says. ““ The document was drafted and typed in my office after 
they-had come to an agreement. The document was drawn. 
up at the time they came together ” and upon cross-examina- 
tion he says’: l a oe ; 
‘The agreement was signed and- handed over- in 
my presence. '” Unless the’ title deeds -had been handed over 


1. (1873) 11 Beng. L. R, 405.” 2, L. R. 43 I A. 122, 125, ` 
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he would not have accepted: Exe Lt (the memorandum of 15th 
July, 1908). ne transaction was papai in my office at 
the same time. ees vane 

-Turning to T iona itself, one is, “ed to the same 
conclusion. “We hand you herewith title ‘deeds, AWA 
This please hold as. security, ete “aii ai Please also hold this 
as further security. ”. Their AA haye: no ‘doubt there- 
for e that ‘the memorandum i in ‘question \ was the bargain.between 
the parties, and that without its production i in ‘evidence the 
plaintiff could establish. no claim}. and as it was Wa it 
ought to have been rejected.. 2 ia Ma tee. 

It has. already been stated that the: Receivers was not: wide; 
the order appointing him authorised to create any: mortgages of 
the partnership property, and therefore the claim of the. plain- 
tiff fails both in respect of the original equitable deposit and 
the subsequent deposit in August, 1910. 

. For these reasons their, Lordships will humbly sige His 
Majesty that the appeal of ‘the: plaintifi should ‘be dismissed 
with costs. 

— Solicitors for appellants : ‘Stoneham and Sons. 

-’ Solicitors for respondents f Sandersons and Orr Dignam. 

K, V.L. N. l Appeal dismissed. 


= 
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CARSON AND MR. AMEER ALI. 


Harichand. Mancharam. . SEEP l A ppelti. 
Govind Luxman Gokhale: T ea Respondent. 


(On. appeal from the Bombay. High Court) : 


"Sale of land—A greement—Provision for preparation ‘of i Bargain paper ” by 
V akil—Construction—S pecific performance- of Contract.’ ee te 
Where a contract of sale of land contained’ all the: necessary terms and pro- 
vided that the bargain paper shall. be prepared by a V.akil, -the later- provision. 
‘cannot ‘be. construed as. a condition precedent and the purchaser is entitled: ta 
have. specific performance of the contract. l . . 


Ridgway v. Wharton, 6H. L. Cy 263 refetréd to; ` l 
Von Hatzfeldt-Wildenburg v. Alexdnder, (1912) 1 Ch. 284 ‘distiniguished. 


. Appeal (No: 23 of 921): from a-decree-of the Bombay 
High Court, reversing ‘a. decree of The same, ‘Court: in its origi- 
nal Jurisdiction. k 


~ 
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The suit was brought by the respondent for the specific 
performance of a contract of a sale of land in the city of Bom- 
bay. “The defence was that the agreement provided that the 
bargain paper shall be prepared by a vakil within two days 
and that therefore the contract was ‘not a completed one -en- 
titling the respondent to specific performance. 


The trial Judge, Marten, i; dismissed the suit, holding 
that the agreements relied upon did not constitute a binding con- 
tract. - On appeal Macleod, C. J. and Heaton, J. reversed 
this decision and granted specific performance to the respon- 
= dent. Hence this appeal. 


The facts and the terms- of the documents are fully set 
out in their Lordships’ Judgment. 


1922. Nov. 7th. . Upjohn, K. C., De Gruyther, K. C., 
Gregory,.K..C., Raikes and Parikh for the appellant :— The 
agreement elect the parties 1s not a completed agreement. 
Both parties wished to have the help of a Vakil to prepare thë 
bargain paper. The earnest money was to be paid on the execu- 
tion of the bargain paper and the balance of the purchase 
money was to be paid within six months from the date of the 
bargain paper. These conditions show clearly that the docu- 
ments relied upon did not constitute a binding contract as found 
by the trial Judge. A conditional agreement like this cannot 
be enforced by a decree for specific performance. Winn v. 
Bull (1) ; Lloyd v. Nowell (2) ; Watson v. Mc Allum (3) 
and Von Haizfeldi-Wildenburg v. Alexander (4). Refer- 
ence was also made to Roger v. Hadley (5) and Pym v.-Camp- 
bell (6) and S. 92, proviso 3 that oral evidence of a separate 
agreement is acne 


. Clauson, K. C., Tomlinson, K. C. and Gibson for the res- 
pondent: The documents relied upon amount to a complete and 
binding contract. All that the Vakil had to do was to draw up 
a contract embodying the terms that were agreed upon bet- 
ween the parties. Oral agreement was not pleaded and the 
oral evidence of a separate agreement was rightly rejected. 


1. (1877) 7 Ch. D. 29, 2. (1895) 2 Ch. 744. 
3. (1902) 87 1, T,.547. j e4. (1912) 1 Ch, 284. 
5. (1863) 2 H, & C. 227, 6, (1856) 6 E & B 37. 
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Reference was made to Ridway V. Wharton (7) ; Bonnewell 


3. Jenkins : (8) and Rossiter v. Miller (9). 


. Dec.. 20, 1922. The Niang of their Lordships was 
delivered by 


Mr. Ameer: Ali :—The suit which has given rise to this 
appeal was brought by the plaintiff in the High Court of 
Bombay in its Original Civil Jurisdiction for a decree against 
the defendant for specific performance of a contract entered 
into on the 28th November, 1917, for the sale, by the defen- 
dant to the plaintiff, of certain immoveable property in Bom: 
bay. Two documents in the Gujrati vernacular were pre- 
pared on the occasion, one of which was signed by the defen- 
dant Harichand Mancharam, the other by the plaintiff, the 
vendee, Govind Luxman Gokhale. Both bear one and the 
same,.date; and ‘are practically in identical terms. The docu- 
ment executed by the defendant is marked in these proceedings 
as.-Exhibit “© A ” ; the other, signed by the plaintiff, is marked 
Exhibit “ Ar.” Exhibit “ A,” after giving the name and 
designation of ‘the. intending purchaser, the plaintiff, and des- 
cribing the vendor, Harichand Mancharam, proceeds thus : 


“I agree to give you in sale the said immoveable property, ‘together with the 
messuage -building (standing thereon), for the price of Rupees two lacs and fifteen 


thousand. ii 
Tt then a the “ conditions ” of the sale in these terms :— .- 
“The conditions thergor are as follows :— 


a The bargain paper in neato of the sale of the said immoveable pro- 
perty shall be made through a vakil, within two days from this day and at-thè 
time of making the bargain paper I am to take from you by way of. earnest 
inoney in respect thereof Re ‘10,000 that is you are to pay the same to me and as 
regards Rs. 2 lacs and five thousand being the balance you are to pay the same to 
me at the time of the execution of the sale deed by me and by way of earnest 
thereof I am to take’ from you, that is to say, you are to pay to me Rs. io thousand 
at the time of the (execution of the) bargain paper and the balance of Rupees 
two lacs five thousand is to be paid to me by you at the time when the deed of 


ae: is executed by me. 
e 


Bie: A za As regards the said Jaga premises to be sold sùits are pending against 
me “in the High Court. If perchance these- suits are decided against me then 
this bargain shall be treated as cancelledeand if such a thing happens then I am 
to return to you the Rs. ten thousand withoit interest received as earnest money 
by me ——.. : - ; 
7. (1857) 6 H. L, C. 238, 263-264, 8. (1878) 8 Ch. D. 70, 

9, (1878) 3 A, C, 1124, : 
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3. As to the costs in respect. of stamp, registration, vakil, &c., in the matter 
of the said salé which may bé incurred on behalf of both parties, i.e, you and 
myself the same shall be totalled up and borne by you and me half and half, 
“4; The time of completing the said matter of the-said sale deed is agreed 


“ 


to be six months from the date of the bargain paper on the decision in the case 
being given in my favour during the said period, I am to get passed, i. e„ made 
out marketable title for you and to complete the matter of sale. If perchance the 


suit pending in the High Court not disposed of within six months then _ this 
agreement shall be in force till the disposal of the said suit and on the said suits 
being decided in my favour I am to complete the matter of this sale, and if the 
High Court suits be decided in my favour within six months I am to completé 
and you are to get completed the matter of sale within six months, 


5. For the purpose of the sale you are to'get forme the signature of 
Ishwarlal the adopted son of Shankerbhai with your signature on the sale deed, 
_. “6. In the matter of this sale I am not to pay brokerage. 


“The agreement I have given and taken from you to the above effect of 
my and your free will and pleasure. The 28th day of November 1918 corres- 
pond with the sud rsth of Kartak 1974, Wednesday.” 


Exhibit “ Ar,” after reciting the terms of the contract, 
in paragraph 7 says as follows :— ~ 
= “7, This bagai is for the purchase of this immoveable Bren soma 
with buildings and structures thereon, (you) have given and I have taken from 
you the agreement to the above effect, of our free will and pleasure. The 28tli 


day of the month of November in the year 1918 ee with the rsth of 
Kartak sud of samvat 1974, Wednesday, ” 


The case came on for trial before Mi. Justice “Marei 
on the Original Side of the Court. The plaintiff contended 
that the two documents which formed the foundation of thé 
suit, formed:a, completed contract ; whilst the defendant: 
vendor urged that it-was only a provisional arrangement con- 
ditioned to the preparation by a vakil of a formal document 
evidencing the contract. The learned Judge framed a number 
of issues, but so far as the present appeal ı is concerned only 
the two following are material :— : 

“(r) Whether suit is maintainable having regard to fact ‘that the writing 


sued on was conditional upon an agreement. being eritered into ? 


i (2) Whether there was a concluded contract between. the parties and if 
50 what are the terms thereof ?” i 


At the trial the defendant attempted to taide some oral 


eviderice to show what actually took place on the occasion when 
the parties entered into thé agreement relied upon by the 
plaintiff. The trial Judge refused the application ‘in these 
words aah! reject that evidence ; ; irrelevant ane inadmissible,’ 
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In their Lordships’ opinion he was quite right, under 
S. 92 of the Indian Evidence Act, in rejecting the evidence, and 
no attempt appears to have been made on appeal to. take ex- 
ception on behalf of the defendant to this part of Mr. Justice 
Marten’s order. Their Lordships do not think it necessary 
to refer ftirther to this matter. 


On the main case the trial Judge came to the conclusion 
that Exhibits “ A ” and “ Aı ” did not constitute a completed 
contract, chiefly relying on the use of the words, “ The condi- 
tions thereof are as follows.” He considered that the condi- 
tion that the “ bargain paper” in respect of the sale shall be 
made by a vakil within two days from the date of the agree- 
ment was a condition to which the whole bargain was subject, 
so that until the vakil prepared a bargain paper “ there was no 
completed contract.” He accordingly dismissed the plaintiffs 
suit with costs. On appeal by the plaintiff to the High Court 
in its Appellate Jurisdiction the learned Judges (Macleod, -C. 
J. and Heaton, J.) arrived at a different conclusion. They 
held that the two documents executed on the 28th November, 
1917, constituted a “ binding agreement, ” and that the provi- 
sion relating to the preparation of a “bargain paper” by a 
vakil was not a condition to which the contract was subject, 
and accordingly they reversed the order of the trial Judge and 
decreed the plaintiff’s suit. 

On appeal before the Board it is urged, on behalf of the 
defendant as it was urged in the appellate Court in India, that 
the Gujratihahers of, the 28th November, 1917, represented 
only a provisional arrangement on which no decree could be 


made. In support of this contention various clauses i in the 
document executed by the defendant were referred to. It 


is said that the fact that the bargain paper was to be made 
within two days from the date of the execution of the doct- 
ments “ A” and “ A1,” and was to be prepared by a vakil, 
and that at the making of the bargain paper the earncst money 
is to be paid, shows that the real and effective contract was to 
be founded on the paper prepared by the vakil. Again re- 


ference was made to cl. 4, Exhibit “ A, ” viz., that “ the time 
of completing the sdid matter of the said sale deed is ‘agreed 


to be six months from the date of the bargain paper on the 
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8 
decision in the case being given in my favour during the said P. C. 

. s l abs 
period.” It may be remiarked here that two suits had been  Harichand 
brought agairist the defendant contesting his title to the pro- WAA 
perty which he had bargained to convey to the plaintiff, and the as 
-ef : ; h so h 7 . Their Li id. Ameer Alt. 
reference in paragraph 4 is to these two suits. eir Lor 
ships understand that these two actions were subsequently 
settled, and there is no dispute now as regards the title of the 


vendor (the defendant). 


The appellant’s counsel refers also, in support of his con- 
tention, to the fact that formal documents were prepared by 
the defendant’s solicitors, in which certain additional terms 
were insdrted, and he urges that the insertion of those terms 
indicates that the original’ agreement entered into on the 28th 
November, 1917, was not intended to be a completed contract. 
On behalf of the respondent -reliance has been placed on the 
whole tenor of the two documents, and especially on cl. 7 of 
Exhibit “ A1,” to show that the parties intended to have a 
definite and completed agreement on that date when they exe- 
cuted those two papers, and what was left to be done by the 
vakil was only to embody the contract in a formal document 
and to insert in it such subsidiary terms as are usual in such 
conveyances. The learned Chief Justice points out in his 
judgment that the word “ conditions ” used at the beginning of 
Exhibit “ A, ” in connection with the preparation of the “ bar- 

° igain paper” by a vakil, does not mean that it is a condition 
to which the bargain is subject, but that it is only one of the 
“terms” of the contract. Their Lordships concur in that 
view. 

He has also examined at some length the cases in which 
the principle applicable ‘to the construction of such documents 
is laid down.; it is, therefore, not necessary to refer to them 
in detail in this judgment. Whether an agreement is a com- 
pleted bargain or merely a provisional arrangement depends 
on the intention of the parties as deducible from the 
language used by the parties on the occasion when the nego- 
tiations take a concrete shape. As observed by the Lord 
Chancellor (Lord Cranworth) in Ridgway v. Wharton (1), 
the fact of-a subsequent agreement being prepared may be 
evidence that the, previotts negotiations did not-amount to. an 

3. (1857) 6 H. L. Cy 238, 263-264. 
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P.C. 
a agreement, but the mere. fact that persons wish to have a’for- 


Harichand mal agreement drawn up does not establish the proposition 
Govind that they cannot be bound by à previous agreement: : In Von 
ao Hatzfeldt-Wilädenburg v. Alexander (2), Lord (then Mr: 
Justice) Parker laid down that where “ the acceptance by the 
plaintiff was subject to a coidition that the plaintiff’s solicitors 
should approve the title to and covenants contained in wale 

lease, the title from the freeholder and the form of contract, ’ 
the negotiations did not form a binding agreement between 

the parties. 


The facts of that case were wholly different from the pre- 
sent, but the judgment marks the difference between a comple- 
ted.and binding agreement and one subject to a condition. 
Here Exhibits “© A and “Ar ” show clearly that the parties 
had come to a definite and complete agreement on the subject 
of the sale. They embodied’in the documents that were ex- 
changed the principal terms of the bargain on which they were 
in absolute agreement, and regarding which they did not con- 
template any variation or change. ‘The reservation in res- 
pect of a formal document to be prepared by a vakil only means 
that it should be put into proper shape and in legal phraseology; 
with, any subsidiary terms that the vakil might consider -neces- 
sary for insertion in a formal document. The letter of. the 
Ist December, 1917, by the defendant’s attorney to the plain-_ 
tiffs, solicitor shows that the terms of the vernacular document ° 
WA” were regarded by them as- forming the foundation of 
the contract. “They are as follows :— OS 


“Wh reference to your letter of yesterday, delivered to us by your aticled 
clerk. after 4.p. m, we note that you agree that the alterations which you had 
made in the English draft agreement prepared by us and handed to your client 
are not in consonance with the terms of the Gujrati Chitti which our client gave 
to yours, We; however; ‘do not agree with you that the. English agreement as 
drafted by us originally, or as ‘sent to you with our letter of the 29th ultimo, Ís ` 


not in-consonance with the terms of the said Chitti. ” 
CL.7 of Exhibit “ Ar,” to which reference has already 
been. made,. As. explicit ; fees, US 


= ne This bargain i is for the purchase of this immoveable property, together with 
buildings and ‘structures thereon (you) have given and I have taken from yot 
the agreement to the above effect, of our free, will and pleasure. The 28th day. 
of the month of November in the year 1938 (corresponding with) the 15th of 
Kartak sud’ of, Samvat 1974, Wednesday.” e `, t E 
a, i 


@ (1912) 1 Ch. 284. o . 


l 
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It shows clearly that a completed Pargan was intended by 
‘the plaintiff. 


.- On the whole, therefore, their Lorne are of opinion 

that the judgment.appealed from is correct, and that this appeal 

should be dismissed with costs. They will humbly advise His 

Majesty accordingly: a za po ot: oi 
Solicitors for appellant : T. L. Wilson and -Co. 
‘Solicitors for respondent : Latiey and Fart. 


UK, y; L. No i E aeoea dismissed. 


PRIVY COUNCİL. 


PRESNE io ATKINSON, LORD SUMNER, - LORD 
PARMOOR, LorD CARSON AND Mr. AMEER. ALI. . 


Ram: Bhujwan Prosad. Singh and another ee “Appellants. 
Vv. . hii 
Nathu Ram and others ere Respondents. 


(On appeal fom the Patna High Court). 


l Hindi * Law—loint family property—Mortgage’ by 5 Karta i 
Legal uccenity High rate of interest and compound interest—-Comproiise in 
another suti—A dmission of liability—E fect. a a 


2 In. 1903, the father of the appellants mortgaged the ancestral family pro- 
perty to the respondents by two deeds dated - 16th July and 19th December. 
The interest stipulated in the former bond was 36 per cent per annum with 
compound interest with quarterly rests. The mortgagee’s suit on the second 
mortgage was ‘compromised by the first appellant in which he acknowledged the 
liability on the first ` mortgage. In the present suit by the res- 
pondents, the appellants raised the plea that there was no necessity for the loan 
and that the ` property was not at all liable for payment of the amount “claimed. 


Held, that the plea was sufficient to enable the appellants to say that the 
rate of interest was excessive and to throw the. onus of proving that the rate 
was not’ excessive-on the respondents, 

Nazir Begum v. Rao Raghunath Singh, L. R. 46 I, A. 145 followed. 

Manna Lal v. Karu Singh and others, (unreported Judgment of the Judicia 
Committee, dated the 29th- July, 1919) referred to. 

Held also, that the admission made by the first appellant did amount to: no 

more than a reservation of the rights, whatever they may be, under the mortgage 


bond ‘of the 16th July, 1903 and did not constitute an admission of a legaf 


‘nécessity either to the principal ' amount or. of the rate of. interest.or compound 
interest. 


oe (No. 95 of cca) from a decree of the Patna 
High Court, Si a decree of the Subordinate Judge - -of 
Patna. 
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The suit was brought by the respondents upon a mortgage 
bond, dated the 16th July, 1903, for Rs. 1 ,000 principal and 
compound i interest at 3 p. c. per mensem with quarterly rests. 
The main defence was that there was no necessity for the loan 
and that the Karta of the family had no authority to mortgage 
the joint family property so as to make it liable for payment 
of the amount claimed. 

The Subordinate Judge as well as the High Court found 
that there was legal necessity for the loan. ‘The Subordinate 
Judge, however, held that the rate of interest claimed was penal 
and reduced it to one per cent per month simple interest. The 
High Court, on appeal, varied the decree of the Subordinate 
Judge by allowing interest and compound interest as provided 
in the bond. Hence the appeal. 

_ The facts and pleadings, so far as they are material for 
the purposes of this appeal, are fully set out in their Lordships’ 
Judgment. l 

1922. Oct. 30, 31. Dunne, K. C. and Dube for the appel- 
lants: The onus of proving legal necessity both for the loan and 
for the exhorbitant rate of interest was upon the plaintiff and 
he -made no attempt to discharge it. On the pleadings in the 
present case it is open to the defendants to raise the contention 
that the rate of interest, claimed was without necessity Nazir 
Begum v, Rao Raghunath Singh (1) Hurronath Roy v. Run- 
dhir Singh (2) ; Manna Lal v. Karu Singh (3). The com- 
promise in the other suit does not affect the present question. 
It does not amount to an admission of legal necessity 
either- forj the principal amount of the loan or for the rate of 
interest or compound interest. The compromise had nothing 
to do with the present mortgage. The compromise entered 
into by the rst defendant would not bind the joint family. 

Roy for the respondent : The compromise clearly puts 
the appellants out of Court with regard to the question of rate 
‘of interest. It was acknowledged therein that the joint family 
“was liable for the payment of principal, interest and compond 
interest due on the mortgage bond. - Further there was no 
plea about the excessive rate of interest and it is not open now. 
Ainthu Gope v. Khakhar Sahu (4). 

1, (1919) L. R. 46 I. A. 145 : 36 M. L. J. 521. 2'e (1890) L. R. LA. 1 
3. (1919) 1 Pat. L, T. 6, , 4. (1922) 3 Pat. L, "T. 387. 
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Dunne, K. C. replied. | 
f 1922. Déc, 11. “The Judgment of their Lordships was 
delivered by: : ne. 
- "` Ferd Parmoor :— This is an appeal from a decree of the 
High Court of Judicature at Patna ‘which varied a decree of 
the Judge of the Subordinate Court. . Wari Charan Mahto, 
the father of the first of the defendants (appellants), was 
head, and Karta, of a Hindu joint family, governed by Mitak- 
shara law. He borrowed a sum of Rs. 1,000, secured with 
interest at 36 per cent. per annum with quarterly rests, by hypo- 
thecation, of certain immoveable properties of the joint family, 
and execùted a deed of mortgage on the 16th July, 1903, the 
rights in which are now vested in the plaintiffs (respondents ) . 
Hari Charan Mahto died on the 18th January, 1911, without 
redeeming the deed of mortgage. — At the time of the institu- 
tion of the present suit to enforce the mortgage bond, it was 
claimed that there was a sum due on the mortgage for princi: 
pal and : interest of more than Rs. 50,000, after making an 
allowance for payments which had been made during the life- 
time of the mortgagor. The actual claim in the suit was for 
.Rs. 32,000, the plaintiffs stating that they had reduced the 
amount of their claim on the ground that the mortgaged pro- 
perty was not worth the whole sum due for principal and 
interest. | 


In their plaint the plaintiffs (respondents ) pleaded that 
Hari Charan Mahto had borrowed the Sum of Rs. 1,000, ‘at 
the above rate of interest, in order to defray some necessary 
household expenses of the joint family, and that-as security for 
the bond money, principal, with interest and compound interest, 
he had mortgaged, hypothecated and made liable his milkiat 
right in certain scheduled properties, which it is not, necessary 
especially to designate. In answer to this claim the first of 
the defendants (appellants) pleaded, among other things :— 


“That the necessity mentioned aìn the bond in suit are wrong, and baseless. 
This defendant’s father never took a shell from ‘the plaintiffs for-the require- 
ments and the -benefit.of the family, nor was there any necessity for the same. ° 

‘That the mortgaged property is.the ancestral property of thé joint family, 
and is not at all liable for the p#yment of the amount claimed. Nor can the 
property be sold for the payment of the same, , SL 


“That the, rate @f interest and compound intefest and the ‘period for pay- 


` 


ment of compound interest are altogether invalid and are by. way of .pénalty. 
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4 8 
Such an invalid contract and such severe terms, which are by way of uncon- 
scionable bargain, cannot be given effect to or pu® into operation. The account 
of compound interest and the manner it has been calculated are also wrong. 
The plaintiffs are not, in any case, entitled to compound interest on the interest.” 


“It has been necessary to set out these pleas at length, since 
the judgment of the High Court has largely turned on a point 
of pleading. In the written statements, filed on behalf of the 
other defendants (appellants) the same defences are raised, 
and in the issues filed before trial, in accordance with Indian 
practice, 3 and 5 are relevant to the questions argued on the 
appeal before their Lordships. The third issue raises the 
question whether the defendants (appellants) are bound to pay 
the debt. Were they benefited by the loan ? Can the de- 
fendant raise his objection ? ‘The fifth issue raises the ques- 
tion whether the stipulation in the bond for payment of com- 
pound interest is penal and unconscionable. 

The Judge of the Subordinate Court found that the bond 
in suit was genuine and for consideration, and that the amount 
of Rs. 1,000 had been borrowed for family necessity to enable 
Hari Charan Mahto to defend himself against a criminal 
charge of rioting. On a cross appeal filed-on behalf of the 
defendants (appellants) to the High Court, it was argued that 
a karta was not entitled to defend himself against a criminal 
charge, at the cost of a joint family, and that there was no 
proof that the joint family property had been hypothecated 
for any legal necessity of the joint family. The High Court, 
however, confirmed in this respect the judgment of the Sub- 
ordinate Court, and the counsel for the defendants (appel- 
dants) did not ask their Lordships to review the concurrent 
findings of the two Gourts, or to reverse this portion of the 
decree-of the Subordinate Court. . 

The Judge of the Subordinate Court further found that 
the stipulation in the bond for payment of interest at 3 per 
cent. per month,. and to pay - compound interest with three- 
monthly rests, was penal, and he allowed simple interest at 
1 per cent. per month. This finding appears to have been 
based, not on the conditions which „attach when a security is 
given which purports to hypotheeate joint family property, but 
on the provisions of S. 16 of the Indian Contract Act, 1872. 
It was set aside by the. High Court, which held that S. 16 of the 
Contract Act did not relieve the debtor by reducing the rate 
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of interest, ‘except when the Court had been satisfied that the 
lender was in a position to dominate the will of the borrower, 
and that the bargain was unconscionable within the meaning 
of the section. It is not necessary.on the present appeal that 
their Lordships should express any opinion on the respective 
judgments of the Subordinate Court and of the High Court on 
this issue. The case of the defendants (appellants) was not 
argued before their Lordships on the terms of S. 16 of the 
Contract Act, but on the nature of the obligations created 


where money has been borrowed by a karta on the security of. 


the joint family property. If, however, it is permissible to 
accept the finding of the Judge of the Subordinate Court that 
simple interest at the rate of 1 per cent. per mensem.is a fair 
commercial rate in the absence of special circumstances justi- 
fying a higher rate, and to calculate the interest on the loan 
of Rs. 1,000 at this rate, then, after allowing for. payments 
made, a'decree in favour of the plaintiffs (respondents) would, 
as ascertained on this basis, amount to the sum of Rs. 236-5-6, 
the decretal amount inserted in the decree of the Subordinate 
Court. 


It will be convenient, in the first instance, to consider the. 
nature of the right which a mortgagee of'an. ancestral joint. 


family property is entitled to enforce against such property 
where he has proved that there was legal necessity for borrow- 
ing the principal sum, but it is not proved that there was neces- 
sity to borrow at the rate of interest contained in the mortgage 
deed.. The question whether the defendants (appellants) are 
entitled to raise this question in the present instance will be 
considered at a later stage. This Board in the recent case 
of Nazir Begam v. Rao Raghunath Singh (1) determined the 
principles applicable in a case of this character,.and it is not 
permissible for any Court to restrict or curtail the: principles 
affirmed in that case. After referring to the earlier cases of 
Rajah Hurronath Roy Bahadoor v. Rundhir Singh (2) and 
Nand Ram v. Bhupal Singh (3) the judgment proceeds :— 
“Tt is incumbent on those who support a mortgage made by the manager 
of a joint Hindu family to show not ‘only that there was necessity to borrow, 


but that if was not unreasonable fo borrow at some such high rate and upon 
the terms contained in the mortgage that rate and those terms cannot stand. 


| SU a a cas 
1. (1919) L.R 46° A. 145 :36 M. L. J. 521. 2. (1890) L. R. 181. A. 1. 


3. (1911) I, L. R. 34 All. 126. 
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"1 This principle being established, the High Court was justified in finding 
that a mortgage upon such terms as those containdd in the document sued upon, 
the lands charged being of such value as to make the security ample, was an 
unnecessary extravagance. No evidence, it is true, was given on either side, 
but the thing spoke for itself. It remains, therefore, that there was necessity 
and, in virtue of that necessity, authority to borrow upon reasonable commercial 
terms, and that the mortgage stands as good security to that extent, but 
that all terms of the mortgage in excess of this nscessty 2 are “Outside the scope of 
the- authority. ” l ; 3 


In this case the defendants pleaded that the condition re- 
lating to interest was very hard, unconscionable and inequitable, 
but it is stated in the judgment that this allegation did not seem 
to have been intended as a substantive plea in itself, but rather 


as introducing a plea of undue influence which failed, and then, 
‘the judgment proceeds :— | 


“ However this may be, their Lordships do not think it safe to rest their de- 
cision upon a supposed discretion in the Court or an injerence by the Judges as 
to the.sum which would be sufficient to compensate the mortgagee. In their 
view, as already stated, the question is one of the authority of a manager of a 
joint Hindu family, and it is because their Lordships agree with the High Court 
that this authority was exceeded to the extent already stated that they concur 
in the conclusion at which that Court arrived.” 


This decision was applied by the Board in the later case 
of Manna Lal v. Karu Singh and others (4), in which Jude: 
ment was delivered on the 29th July, 1919. 


Applying this principle to the present case, the considera- 
tion arises whether the authority of Hari Charan Mahto, being 
an authority to borrow on reasonable commercial tefms, was 
exceeded i in the promise to pay interest at the rate of 3. per 
cent. per Imonth with three- -monthly rests. Assuming that 
this qutstion is raised in the pleadings, a matter considered 
later, the onus of establishing that there was a necessity to pay 
a rate of interest in excess of the ordinary commercial terms 
is on the plaintiff, and no proof of this necessity appears to 
have been given at the trial. The first defendant ( appellant) 


‘does state in his evidence that there was no necessity to borrow 


money at such interest. There is some evidence that the pro- 
perty mortgaged provided ample security for a loan of 
Rs. 1,000, but, in their Lordships’ opinion, if there.was absence 
of evidence on either side, the case*speaks for itself, and it has 
not been proved that, it was within the scope ofthe authority 








4. (1919) 1 Pat. L. T, 6. 
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of the karta to borrow on the terms fixed in the mortgage deed. 
Their Lordships have the assistance of the Judge of the Sub- 
ordinate Court in determining the reduction which should be 
made in the rate of interest, and. are of opinion that the rate 
of interest adopted by him may be safely followed. Indeed 
it was not argued before their Lordships that this rate should 
not be applied if it was held that the rate fixed in the mortgage 
deed cannot be allowed to stand. 

The High Court of Patna decided in favour of the plain- 
tiffs. (respondents) that they were entitled to recover ‘the 
amount of interest fixed in the mortgage bond,.on the security: 
of the joint family property, on two grounds :— 

= (1) That the question of excessive interest had not been 
sufficiently raised in the defence of the defendants (appellants). 


(2) That, even assuming this question was sufhctently 
raised in the detence, the plaintiffs (respondents) were entitled 
to succeed owing to an admission made in the terms of a com- 
promise of the roth February, : “III, referred to in the decree 
of the 12th February, 1911. 


The defence that there was no legal necessity for the loan 


on the security of the joint family property was raised and 
determined in favour of the plaintiffs- (respondents), but the 
High Court held that this defence did not sufficiently raise the 
further question, that the rate of interest was excessive and to 
this extent was outside the authority of the karta. The High 
Court based their decision partly on the terms in which the 
plea of the deféndants (appellants), that there was no legal 
necessity for the loan at all, was raised and stated in theewritten 
statement of the defendants (appellants), and partly on the 
ground that the written statement contains a special plea as to 
interest, contained in para. IO of the defence and in para. 5 
of the written statement. It is not possible to say, after the 
decision of the Board in the case of Nazir of Begam v. Rao 
Raghunath Singh (1), already referred to, that a plea of no 
legal necessity for a loan, and that the property is not at all 
liable for the payment of the amount claimed, does not open 


the door for a defendant ,to* say that the rate of interest is: 


‘excessive, and place on the plaintif the onus of proving. that 
. the råte of iftergst is not excessive, having regard to all cir- 
1, (1919) L. R. 46 I. A. 145 : 36 M. L. J. 521. T 
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cumstances which prevailed when the loan was made. The 
defendant in such a case does not lose his right to raise this 
defence by adding the additional plea that, apart from the con- 
ditions which attach when a karta mortgages the joint property, 
the stipulation in the bond for payment of interest and com- 
pound interest, 1s in itself penal and unconscionable. In view, 
however, of the recent decision of this Board, the matter is con 

cluded and no longer open to question. ; 


. It becomes necessary, therefore, to consider the second 
question on which the judgment of the High Court was found- 
ed, namely, whether the plaintiffs (respondents) were entitled 
to succeed, owing to the admissions made in the terms of the 
promise of the 1oth February, 1911. [t is necessary to 
state shortly the relevant factors. On the 19th December, 1902 
Hari Charan Mahto executed a further mortgage bond in 
favour of the plaintiffs (respondents), who instituted a suit 
against him and his son, defendant No. 1, to enforce this mort- 
gage bond. Hari Charan Mahto died after the institution 
of this suit, and his son, defendant No. 1 in the present suit, 
settled the matter. The arrangement was embodied in a con- 
sent decree of the 12th February, 1911 and was in part carried 
out by the execution of a sale deed of the roth February, 1911 
in which sale deed there is a passage, “ Be it known that the 
bond dated 16th July, 1903, stands good as before, after pay- 
ment of Rs. 1,000 as principal, besides interest and compound 
interest.” The consent decree provides as follows : “ Be- 
sides the amount claimed, Rs. 1,000, as principal and interest 
and compound interest due under the mortgage bond dated the 
16th July, 1903, executed by Hari Charan Mahto, is due from 
me under the bond. Only Rs. 1,487 out of interest and com- 
pound interest entered on the back of the bond has been 
realised. The bond is allowed to stand good as before. e., 
the principle ” interest and compound interest will remain due 
from me. The High Court of Patna held that this was 
clear admission of liability on the part of defendant No. 1 in 
respect of both principal and interest and compound interest, 
and that though it was not in any sense a ratification of what 
was done by Hari Charan Mahto, it was presumptive proof of. 
ajustifying family nectssity, and that hence, if,it i$ necessary ta 
come to a conclusion on the question whether there was any 
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necessity to raise the loan on such onerous terms, it would be 
sufhcient to say that the subsequent consent of defendant No. 1 
to the transaction was evidence of such necessity which, had not 
been rebutted, and that so far as defendant No. 2 is concerned 
the question did not arise as he was not in existence either at the 
date of the original transaction or at the date when the com- 
promise was made. ` 


On the construction of the words “ the bond is allowed to 
stand good as before, i. e., the principal interest and compound 
interest will remain due from me,” their Lordships are of 
opinion that they constitute no more than a reservation of the 
rights, whatever they may be, under the mortgage bond of the 
16th July, 1903, and that they do not constitute an admission 
of a legal necessity either to the principal amount or of the rate 
of interest or compound interest. ‘The mortgage bond which 
it was sought to enforce in the suit was executed subsequently 
to the mortgage bond on which the present action is founded, 


and it would be a reasonable precaution to insert words of | 


reservation in order to ensure that there was no interference 


with the security of the prior bond. In the present suit the 


question of legal necessity for the principal of the loan was 
considered in. both Courts, quite apart from the terms of the 
compromise, although if the terms of the compromise are proof 


as to the necessity of the rate of interest they would be proof of. 


the same extent of the necessity of the principal of the loan. 
“This is sufficient to determine the matter in favour of the defen- 
dants (appellants). Assuming, however, that the construction 
adopted by the High Court:-is correct, and accepting the view 
expressed in the judgment of the High Court that there was 
not in any sense a ratification of what was done by the father 
of defendant No. 1, their Lordships are unable to.accept the 
conclusion that the compromise terms would -constitute such 
proof of a justifying family necessity as would be sufficient to 


‘discharge the plaintiffs (respondents) from the onus of proving 


that there were special circumstances which entitled Hari Cha- 
ran Mahto to pledge the family joint property on excessive 
terms of interest, or compound interest. The passage is, in any 
case; “nothing more than*an admission, efor what it is worth, 
made by defendant No. 1, and if it were necessary-to draw a 
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conclusion of fact their Lordships could not agree in the conclu- 
sion of the High Court. 

Their Lordships will humbly advise His Majesty that the 
appeal succeeds on the guestion of interest or compound inte- 
rest, that the decree of the High Court be set aside and the 
case be remitted, with a direction that the rate of -interest be 
reduced to simple interest at 1 per cent. per mensem and that 


the plaintiffs (respondents) pay the costs of this appeal and in 
the High Court. 


- Solicitor for appellants soron, Rogers and Nevill. 
“Solicitors for respondents : WW. IF. Box and Co.. 
“KV. LN, T3 Appeal allowed. ` 


DES en PRIVY COUNCIL. 


- PRESENT. LORD SUMNER, Lonn Canson AND MR. 
AMEER ALI. | 


Haji Abdur Rahim ....—. Appellant, 
2 38 i We . k | | 
Narayan Das Aurora and others ... Respondents. 


(On appeal from the Calcutta High Court). 


Wak} —Provision for religious purposes and for the benefit of members of 
Settlor’s family—Mortgage by Mutwalli—Absence of necessity—E ffect—Suit by. 
succeeding Mutwalli—Limitation~ Indian. Limitation Act (LX of 1908), articles 
134, 142 and 144, schedule 1, 


. A deed of Wakf after dedicating properties of the settlor provided that one 
half of the net income was to be devoted for certain specified pious purposes and 
the other half to be distritfated between members of the settlor’s family accord- 
ing to their shares under Mahomedan law. In 1899, the mutwalli mortgaged 
the -wakf property for purposes unconnected with the wakf. In 1906, the mort- 
gagee obtained a decree for foreclosure and possession. In 1913, the appellant, 
as successor to the mutwalli office, sued to recover the property. On a finding by 
both the. Indian Courts that the mortgagor was in possession till 1901 within 
twelve years prior to suit. 


Held, that Art. 134 of Schedule 1 to tie Indian Limitation Act did not ap- 


-ply and that the suit was not barred by limitation. 


_ Vidya Varutht v. Balusami Ayyar, L, R. 48 I. A. 302: 41 M. L. J. 346 toll. 


Held also, that where the mortgage is fpr purposes foreign to the necessary 
purposes of the wakf, the whole mortgage fails even if the mortgagor and his 
heirs had an interest in the income of the waké properties and,may persgnally be 
liable to the mortgagee. ". 


Mujibunissa v. Abdul Rahim, L. R. 28 I, A, 23 : referred to. 
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Appeal (No. 122 of 1921) from a decree of the Calcutta 
High Court, revérsing 4 decree of the Subordinate Judge of 
Howrah. 

In 1894, Sheik Abdur Rahim idea certain properties 
to wakf and provided that, after his death, half the income of 
the: properties should be devoted to the worship at a certain 
mosque, and the other half to be distributed to his heirs. His 
sister Nazir-un-nissa succeeded him. In 1899, she and ‘her 
brother mortgaged the property to one Kedarnath for purposes 
unconnected with the wakf. The mortgage and the decree 
thereon for foreclosure and possession were transferred by 
Kedarnath’s heirs to the father of the present respondent in 
1905. ` Possession of. the property was obtained -through 
Court in 1906. Meanwhile persons interested in the wakf 
instituted a suit for the removal of Nazir-un-nissa from mut- 
walli office as a result of which Nazir-un-nissa was removed 
from office of mutwalli and the present appellant appointed 
in her place as mutwalli. | 

In 1913, the suit was brought by the appellant to recover 
possession of the wakf properties from the respondent. The 
defence was that the suit was barred by limitation under 
Art. 134 of the Limitation Act that the severable. interest of 
the. mortgagor in the wakf properties is chargeable with the 
mortgage. 

» The trial Judge found that Nazir -un-nissa was in posses- 

sion of the properties within twelve years ‘prior to. suit and 
decreed possession. On appeal, the. High. Court held that 
Art. 134 of Schedule I to the Indian Limitation Act applied 
and that time ran from the date of the mortgage. The High 
Court therefore. dismissed the suit as barred by limitation. 
Richardson, J. however, agreed with the trial Judge that 
Nazir-un-nissa was in possession within twelve years prior to 
suit. Shamsul Huda,J. differed from him, being of opinion 
that the burden of proof was upon the plaintiff and that. he 

. failed to discharge it. - : 


1922. Nov.,9,10. De-Gruyther, K.C. and Brown tor 


the apellant : The mortgage wag fraudulently obtainéd in 1899. 
‘The mortgagee entered into" possession only in 1906. The 
present suit was brought. in- 1913. -The High Court held 
that the suit was Barred under Art. 134 0f Schedule I to-the 
eae a oe KA gee WA 
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Indian Limitation Act. This view is opposed to 'the decision 
of the Board in Vidya Varuthi v. Balusami Ayyar (1). . This 
decision was not before the High Court then. The.évidence 
on the record supports the finding of the trial Judge and 
Richardson, J. that the late mutwalli was in possession of the 
property within twelve years prior to suit. Therefore the suit 
was within time whether Art. 142 or 144 applied. Under 
Art. 144, the onus is on the defendant. Secretary of State 
for India v. Chelikani Ramarao (2) ; Kuthali Moothavar. v: 
Peringati Kunharankutty (3). Wa 

=- Dunne, K. C. and Raikes for the ‘representatives of res- 
pondent No. 1 : Having regard to the recent decision of the 
Board, we concede that Art. 134 does. not apply. The suit 
is barred under Art. 142. The onus was upon the plaintiff 
to show that he was in possession within twelve years prior to 
suit. © This was not discharged as Shamsul Huda, J. found. 
The wakf itself is not valid, having regard to its provisions. 
Half of the income is to be distributed between the settlor’s 
heirs. It is only a veil to make the property inalienable. 
Muthu Ramanathan Chetty v. Vava Levvai Marakayar (4). 
A wakf in whieh a substantial part of the property is reserved 
for the members of the settlor’s family without a gift over to 
a charitable purpose, is not valid under the ordinary. Maho- 
medan Law, apart from Act VI of 1913. Muhammad Muna- 
war Ali v. Razia (s) ; Mahomed Ahsanally Chowdhry vs 
Amarchand Kundu (6). There is nothing to prevent the ` 
secular interest, which is separable, of the mortgagor, being 
charged i in favour of the mortgagee. 


. De Gruyther, K. C. in reply argued that secular interests 
cannot be separated as proposed : the whole property is wakf 
property and no interest in it can be charged. 

- -1922. Dec., 20. The Judgment of their Lordships 
was delivered by | 


Lord Sumner :— This wassa suit brought by the mut- - 


“ walli of'a mosque to recover possession of property, alleged 








1. (1921) L. R. 48 I. A. 302 : 41 M. E. J. 346. 

2. (1916) L. R. 43 I A. 192 :31 M. L. J. 324. 

3. (3921) L. R, 48 I. A. 395.: 41 M. Iy J. 650. 
-- 4 (i916) L. R- 44 I. A. 21 : 32.M. L. J. 101e 

5. (1895) L, R, 32 I, A, 86. © 6. (889) L, R. '7 L A28. 
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to have been settled.as a valid wakf, from the defendants, P. C, 
. ; ¢- : — 

whose title arose under ‘incumbrances created by his predeces- Abdur 
sors in that office.. : Rahim 

2 The principal issue tried in India was whether or not the Narayan 


claim-was statute-barred, and, relying on Article 134 of the wa 
first. Schedule of ‘Act No. 9 of 1908, the High Court gave =, ford 


judgment in favour of the defendants. This was before the 
decision of their Lordships’ Board in Vidya Varuthi Thir- 
tha v. Balusami Ayyar (1), which held that Article 134 does ' 
not apply to a wakf, and accordingly- their conclusion is ad- 
mitted to. be no longer sustainable. There has further been 
much discussion on the present appeal whether the case is 
governed by Art. 142 or by Art. 144, since Art. 134 is 
inapplicable ; but „again it is common eround that, if 
the plaintiff's -evidence established that his predecessor 
i office remained in possession of the property in 
question until after the year 1901, then his claim is not statute 
barred. As.to this oral evidence relating to the 
receipt of the rents and profits is called on both sides. 
The learned trial Judge, after criticising adversely the evidence 
. given on this point by the defendants’ witnesses, accepted. the 
plaintiffs case, and held that the mortgagors had remained 
in possession until less than twelve years before the present 
suit was begun. With this finding-of ‘fact one of the learned 
e Judges in the High Court, Richardson, J., agreed. His 
colleague, Syed Shamsul Huda J., dissenting, drew attention 
to the burden of proof, which he said rested on the plaintiff 
and had not been discharged, the probabilities being in favour 
of the ‘defendants. If the learned Judge meant, as. his re- 
' ference to the onus of proof seems to indicate, that the plain- 
tiff had given no evidence, that the mortgagee had not received 
possession at the time when the mortgage was executed and in 
accordance with its terms, he overlooked the fact that several 
of his witnesses gave positive and precise evidence on the 
subject, and so far as the burden of proof goes, there was 
enough to call for an answer. If on the other hand, as his 
allusion to the probabilities ‘of the case seems to show, he 
only meant that, weighing the plaintiff's evidence against that 
of the*defendants’. he rejécted the former and accepted the 
n (1921) L. R 48 IL A 302: 4i M. L J. 346. 
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latter, his opinion is not fortified by any detailed examination 
or comparison of the evidence, which the respective -witnes- 
ses gave. Their Lordships do not think that under these 
circumstances the’ opinion of Syed Shamsul Huda J. ought to 
prevail against the concurrent opinions of Richardson J. and 
of.the learned trial Judge ; nor does their own examination of 
the evidence, which need not be set out in detail, lead them. to 
discredit the plaintiff's case in this respect. 

The affirmation of the finding that the mortgagors re- 
tained possession - down to a date, which defeats the plea of 
the Statute of Limitations, would dispose of this appeal, but 
for the following point. The original settlement was un- 
doubtedly a valid creation of a wakf, for the provision intend- 
ed to benefit the family of the settlor was not the prepon- 
derating. feature of the settlement, nor.was the provision made 
for the perpetuation of religious ceremonies and charitable 
gifts by any means illusory or unsubstantial; but, equally un- 
doubtedly, the two provisions__that for the -upkeep of the 
mosque and celebration of worship there on the one hand, and 
that for the benefit of the settlor’s family on the other__are, as 
a matter of drafting; separate and severable dispositions. 
Indeed, it could not have been otherwise. The new con- 
tention for the respondents was that a mortgagee, who had 
parted with his money to the persons, members of the plain- 
tiff’s.and of the settlor’s family, who were then in‘the posi- 
tion of mutwalli, ought not to lose his money altogether, and 
that ‘too at the plaintiff’s instance, but was at least entitled to 
have a charge declared in his favour over the portion of the 
property, which wasesettled for the benefit of the settlor’s 
family. | 

This point was not taken below, or even in the respon- 
dents’ case, unless it can be brought within the third reason, 
“ because the. trusts created were not those of a valid wakf — 
at any rate as to the half of the property settled on the found- 
er’s heirs.” Their Lordships would not in,any event have 
Ueclared that the respondents were entitled to the suggested 


charge, for they are by no means sure that all necessary parties 


are before them or that all necessary matters have been 
proved, and the cage would have to be remitted toe India, 
even if the contention be sound. 
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“In the present ‘case there is a dedication, which has al- 
ready taken effect, and. it is so substantial that one half of the 
net income has to be devoted to specified pious purposes. It 
is impossible to say that this gift is only a veil to cover ar- 
rangements for the aggrandisement of the settlor’s family 
‘and a device to make the property inalienable. “There is 
nothing illusory about it. The most that can be said is that 
the provision for the settlor’s “family is considerable, for the 
mere provision itself is clearly permissible, as is the provision 


that.the settlor’s heirs shall be the mutwallis of the wakf.in 


their order. In delivering the judgment of their. Lordships’ 
Board in Mujibunissa v. Abdul Rahim (1), Lord Robertson 
says,.at page 23 : “It will be so” (that is it will be a valid 
deed of wakf) “if the effect of the deed is to give.the proper- 
ty in ‘substance to charitable uses. It will not be so, if the 
effect is to give the property in-substance to the testator’s 
family.” In view of the fact that this deed has been taken as 
creating a valid wakf in both Courts in India, and that effect 
has been given to it as creatinga valid wakf in separate pro- 
ceedings by the decree appointing .the appellant.to be. mutwalli, 
their Lordships think it needless to discuss further the genuine 
character of the wakf. Its dominating purpose is to make 
adequate provision for the pious uses’ mentioned. 

In Vidya Varuthi Thirtha v. Balusami Ayyar (2), it 
was explained that the idea conveyed by the word “ trust ”-is 


foreign ‘to the religious conception involved in the word 


wakf: 

“t When once it is declared that a particular property is wakf ot any such 
expression is used as implies wakf . . the right of the wakif is extinzuish. 
ed and the ownership is transferred to the Almighty,’ says Mr. Ameer’ Ali in 
delivering judgment. ‘The manager of the wakf is the mutwalli, the governor, 
superintendent, or curator.’ In the case of khankhas the head is called a saj- 
jadanishin. ‘But neither the sajjadanishin nor the mutwalli has any right in 
the property belonging to the wakf ; the property is not vested in him, and he is 
not a trustee in the -technical sense.. 

‘The wakfnama does not wansfer property to trustees . . . , x 
Under the Mohammedan law the moment a wakf is created all rights of prò- 
perty pass out of the wakf and vest in God Almighty. ‘The curator, whether 
called mutwalli or sajjadanishin, or-by any other name, is merely a manager? ” - 

The principle of the respondents’ contention, accordingly, 
appears to their Lordshjps to be fallacious, The property, 


1. ` (1900) L. R,°28 I. A. 15, 23. 11 M. L. J. 58. 
„2 (1921) L. R. 48 I. A.302 : 41 M. L. J. 346. 
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in. respect. of which a` wakf is createg :by the settlor, is 
not merely charged with such several trusts as he may. 
declare, while remaining his property and in his hands. ` -Ít 
is in very deed “God's acre,” and this is the basis of the. 
settled. rule that such property as is held in wakf ‘is inalicnable, 
except for the purposes of the wakf,. A similar view forms. 
the basis of the inalienability of a Hindu math and, if the 
settlor declares himself, as he is entitled to do, to be the first 
mutwalli or the first shebait, that does not affect the funda- 
mental principle, that the whole property is considered. as. 
having passed from him for the purposes which he has dec- 
fared, and not merely. such portion of it as will sufhce to pro- 
duce the part of the income which he has expressly dedicated 
to pious and charitable uses. From this it follows that where . 
an -attempt is made to grant ‘a mortgage for purposes 
foreign to the necessary purposes of the wakf, which is there- - 
fore as such unsustainable, the whole mortgage fails. It can- 
mot, for purposes of enforcement, be severed into two distinct 
charges, one declared for.pious uses on one part of the pro- 
perty, and another and separate charge declared on another 
part for the uses of the mortgagor only. ‘The property itself 
is not to be regarded as severable and chargeable according to 
the measure of the interest, which the settlor’s family may 
have in the rents and profits of the whole. The contention 
now advanced is inconsistent with the character of a wakf, as- 
fully explained in the above-mentioned and. many other deci- 
sions of their Lordships’ Board. Their: Lordships are of 
opinion that, for an advance of money, otherwise than to 
satisfy the legitimate needs and purposes of the wakf, no part 
of the property held in wakf is chargeable either by the settlor 
or by the Court. In such a case any claim by the person who 
advances the money must be in the nature of a claim im per- 
sonam, and cannot be secured by holding liable the wakf -pro- 
perty itself, Eor these reasons their Lordships will humbly 
atlvise His Majesty that this appeal should be allowed and the 
iudgment of the High Court set aside and that of the trial 
Judge restored with costs here and below. 
Solicitors’for the appéllant : Pugh and Co. 
Solicitors for ist respondent-: V atkinstand Hunter. 


K. V.L. N. >. A ppeal allowed, 
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Chalikani V enkatarayanim Garu and others 
v. 
Sri Rajah Vatsavaya V enkata e R (Tuni) 
“and others ... Respondents. 


(On appeal from the Madras High Court). 


Morigage—Possession—Offer to pay on the due date Refusal to accepl— 
Waiver of tender—Interesi—Provision fixing annual charges—VFalidity. 
~ A mortgagee entitled to possession under the terms of the mortgage does 
not prejudice his right to possession by accepting payment of any instalments 
then falling due. If he refuses to accept such payment when tendered, arene 
on the amount ceases to run:from that date. 

A mortgagee unequivocally refusing to receive payment if tendered on the 
due date relieves the mortgagor from the duty of actually tending the amount 
-~ and cannot recover interest subsequently accruing. The question of readiness 
to pay is immaterial in such a case. 


Loe 


: Hunter v. Daniel, 4 Hares Reports 420 EEN 
Š A term in a mortgage fixing a certain sum: annually for the management 
expenses of the mortgagee in possession is not invalid’ as giving the mortgagee 
a collateral advantage which he is not entitled to exact. 

Decree of the High Court modified. 


Appeal (No. 21 of 1921) from a decree of the Madras 
High Court, varying a decree of the Subordinate Judge of 
Vizagapatam. ot 

The suit was brought by the kuhani. since feat of 
the first respondent to enforce payment of principal and inte- 
‘rest due ona mortgage of Uratla estate and other lands. 
The appellants are the assignees of the equity of redemption 
and the mortgagors. -The defence was (1) that the mort: 
gagee having refused to accept the proposed offer of payment 
on the due date was not entitled to subsequent interest, (2) 
that interest on the instalment of 1894 ought not to be charg- 
éd against the mortgagors as the mortgagee refused to receive 
the amount when tendered, and (3) that the mortgagee is only 
entitled to charge the actual expenses of management even 
though the provision contained in the document was that a a 
Axed sum should be chargeable. 

The trial Judge allowed the last contention. of jede 
fendants and decreed tht rest of the mortgagee’s claim. On 
appeal, the High Court varied the Decree of the trial Judge 
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and allowed -him the amount fixed in the document for ex- 
penses of management. Both the Coufts however. held that 
the offer to redeem: was not a bona fide one as the appellants 
had not the money necessary. Hence the appeal. 

1922 Nov. 28, : 30. Upjohn, K Cui Narasimhan and 
C. V.. Rao for.the appellants: The mortgagee’is not en- 
titled to any interest after February, 1, 1899. The appel- 
lants some days before the due date, proposed to redeem the 

mortgage on the due-date but the mortgagee refused to be re- 
deemed and claimed the mortgaged property as owner.. That 
attitude is clearly a waiver of tender. In that case it is unneces- 
sary: to: inquire whether the mortgagor had thé money ready 
ornot. Even if he had not the money at the time of the 
offer, he might have borrowed ‘it by the actual due date. The 
mortgagee’ s right.to possession is distinct from his right to 
receive the-instalments fixed in the mortgagee. Payment of © 
the mortgage is the main obligation and the obligation to give 
possession is separate: He is not entitled to ‘charge interest 
on the amount of that instalment from that date. The pro- 
vision as to the fixed charge of Rs. 4,000 a year is a clog on 
redemption and gives the mortgagee a collateral advantage 
in addition to the interest. Such a provision is onerous and 
invalid: ‘Kreglinger v..New Patagonia (1). Reference 
was also made to S. 84 of the Transfer of Property Act ae to 
H arendra Lal Roy v. Dassi (2). 

De. ` Gruyther K. C. and Brown for the T WA : 
The ` letters written- by the mortgagee did not amount to a 
waiver-of :tender.. . The amount due was mentioned therein 
as per’ the request of the mortgagors. . The mention of the 
mortgagee’s: right to purchase. the mortgaged property was 
made’ becatise of the provisions in the mortgage document. 
Ss. 83, 84 of the Transfer of Property Act provide for a de- 
posit in Court in the absence of a.tender. he offer to re- 
deem is not a genuine one. The mortgagors did not make 
anyzattempt:to deposit the amount.in .Court even after the 
institution of ‘the suit or even up to.the present moment. The 
High Court found that the oe had not’ the money nor 
were:théy in a position to get: it. | 

Upjohn KC::replied.. . -- o > i 

1. 0914) A. Ġ. 25.0 °. °°). (1901) LOR 281, A, 897 > 
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1922. Nov., 30. The Judgment of their Lordships P.-C. 


was delivered by . . Chalikani 
Venkataraya- 


Lord Buckmaster : Three questions are raised upon nim garu 
this appeal. They all arise out of the rights created under a Sri Rajah 
mortgage deed which was executed on the 2nd March, 1891, ee 
in favour of the first plaintiff in the suit by the first defendant. subhadrayja, 
“The appellants are assignees of the equity of redemption of iam: 
that mortgage, and claim that in the accounts taken to deter- Buckmaster, 
mine the true amount due under the deed three mistakes have 
been made adverse to their interests. The mortgage deed 
itself is in a peculiar form. It is a mortgage with possession 
to secure the repayment of Rs. 180,000 with interest at the 
rate of R. 1 per cent. per month ; the principal of the debt is 
to be repaid by sums of Rs. 10,000 payable year after year, 

“beginning on the 1st February, 1892, down to the 1st Febru- 
ary, 1898, and on the 1st February, 1899, the entire balance 
of the debt'and the interest is to be paid. These instalments 
are protected not mezely by the security of the mortgaged pro- 
perty but also by an express agreement in these terms : “We 
shall pay to you at Tuni, the principal according to the afore- 
said instalments and the whole of the interest upon the entire 
debt calculated with reference to the instalments, along with 
the last instalment.” There was a further agreement in the 
deed by which certain charges which would be incurred by the 

e mortgagee, when in possession, were fixed at the sum of 
Rs. 4,000 per annum. They are specified as being the usual 
earthwork repairs annually done to canals, étc., expenses on 

- account of the village headmen, service Inams of village head- 
men, village deities, contingent charges, and other business ex- 
penses. The deed also contained’ two further material pro- 
visions. The first that notwithstanding the arrangement by 
which the mortgagee was to be put into possession a lease 
was to be granted by him to the mortgagor for a period of two 
years, and the second that if the provisions of the mortgage 
deed as to redelivery of thé estate to the mortgagee by the 
mortgagor at the expiration of the lease for two years were 
not carried out, the mortgaged» estate should at the end of the 
time stand sold to the mortgagee for the entire amount due 
inclusive of -the balance of principal and jnterest, and further 
that the mortgagor should not sell any portion of the estate 


R—80 
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P. C. _to anybody except the mortgagee. Arrangements were also 
Chalikani made by which the mortgagee was to*pay all the necessary 
BA srk thes peishcush or quit rent or land cess, and a provision that if that 
a PR should.be raised there should be a further right on his part ta 
Vatsayya fecover the money from the mortgagor with interest as therein 
Venkata; mentioned. What happened consequent upon the execution 


subhadrayya. . ; 
— of the deed was this : The lease for two years was duly grant- 


Pe sia ed to the mortgagor, but at the expiration of the term he did 
l not pay the second instalment due on February 1, 1893, nor 
- did he redeliver possession to the mortgagee. The mortgagee 
‘accordingly instituted a suit for recovery and possession and 
for the amount of the second instalment. To meet this a 
sum of Rs. 15,000 was paid into Court by the appellants on 
behalf of the mortgagor, but possession was not delivered up 
by him, and he was in fact in possession at the time when the. 
' third instalment became due. 


Shortly before this date, namely on the 16th January, 
1894, the mortgagor executed a sale deed for Rs. 1,60,000 for 
some of the mortgaged properties, and a mortgage for 
Rs. 60,000 for the others in favour of the appellants, and re- 
quested them.to pay to the mortgagee Rs. 2,05,000, being the 
total Rs. 2,20,000 after deducting the Rs. 15,000 already paid 
into: Court. The appellants accordingly, on the roth Feb- 
ruary, 1894, tendered the Rs. 10,000, due on the ist Feb- 
ruary to the mortgagee, who refused to accept the money upon" 
the ground that there existed at - that date a breach of 
the bargain made by the mortgagor as to redelivery of 
possession, and that consequently his acceptance might pre- 
judice his rights. “Their Lordships think that this is a mis- 
taken view of the rights which the mortgagee possessed. The 
agreement for the payment of the instalments of the purchase- 
money is in fact the main obligation. of the mortgage deed, 
and the whole of the other provisions, however extensive and 
far-reaching they may be, are really nothing but the security 
to enforce this obligation. The acceptance of Rs. 10,000 
due‘on the 1st-February, 1894, would not have prejudiced the 
mortgagee in any way in the claim he had then pending against 
the mortgagor for possession, and their lordships think there 
was consequently Nos justification fot his refusal. of the-tender. 
Fhe fact-that the tender was nine days after due date is of 


- v 


ee 
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course immaterial ;- accordingly, in taking the accounts, inte- 
rést’on the sum of Rs.’ 10,000 according to the terms of the 
deed must cease to be charged against the mortgagor from the 
10th February, 1894. 

On the 13th July, 1894, the mortgagee obtained a decree 
for possession, and entered in pursuance of its terms, so that 
the agreement for the annual allowance of Rs. 4,000 for the 
particular payments to which reference has been made became 
operative, and the next question is as to the validity ‘of that 
agreement. It is urged on behalf of the appellants that it gives 
the mortgagee a collateral advantage under ‘the deed which 


he is not entitled to exact, but their Lordships think that that 


contention cannot be supported. ” The truth is that it is a fixed 
payment to be made in respect of a variable charge, and though 
it may be assumed that the amount was not fixed so as to pre- 
judicc the mortgagee, there is nothing to prevent the mort 
gagor and mortgagee entering into a bargain as to what sum 
should be charged annually for, expenses that may or may not 
exceed the agreed figure. They therefore think the eucea 
to the Rs. 4,000 cannot be maintained. 

There remains what is after all the most serious part zi 
this appeal, and it is the claim that in February, 1899, the 
appellants were willing and offered to make a tender of the 
whole of the outstanding principal and interest, but that the 
mortgagee so acted as to excuse the actual tender being made, 
and that in consequence there is no longer any right on the part 
of the mortgagee to debit interest. in the mortgage accounts 
from that date. This controversy depends upon the true 
meaning to be placed on two important letters. The nrst is 
written on. the 17th January, 1899, by the appellants to the 
mortgagee. It refers to the mortgage and the assigum:ents, 
and points out that the balance of the monies payable by them 
to the mortgagor in respect of such transaction— which appear 
to be stated erroneously at Rs. 2,25,000 instead of Rs. 295,000 
__had not been paid over but left with them for satisfaction of 


the mortgage debt, and concludes in this way : “ It is request” 


ed that, on receipt of this letter, the amount becoming due to 
you by.that date from the estate may be made known at once, 
Soon after receipt ¢ of yourdetter, we are ready to send Tespect- 


_able men with money and get Espey en of the amount of yout 


PC: 





Chalikani 
Venkataraya- 
nim Garu 
Vv. 

Sri Rajah 
Vatsayya 
Venkata- 
subhadrayya 

Lord. 
Buckmaster, 


P.C. 


Chalikani 
Venkataraya- 
nim Garu 

Ve ji 

Sri Rajah 

Vatsayya 

Venkata- 
subhadrayya 


Lord 
Buckm aster: 
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debt made in full in the forenoon on the due date. Your 
reply is requested.” Both the Subordinate Judge and the 
High Court Judges, before whom this case has been heard, 
have come to the conclusion that that was not a bona fide ofter 


cn the part of the appellants. They say that they had not at 


that time either the money or the control of the money. that 
would have enabled them to meet the tender’ of the large 
amount that was due upon the mortgage deed. The! Lord- 
ships think, for reasons that will presently appear, that ‘t is 
not necessary to consider that question. It is very difficult 
indeed to say whether or no a man will be able to have control 
of money at a future date, and the real question to be deter- 
mined here is not whether that mony was within the power 
of the appellants but whether the mortgagee in the letter. he 
sent in answer to the offer definitely and unequivocally refused 
to accept the money were it tendered. Before reading this 
reply it is well to bear in mind what has been stated by Vice- 
Chancellor Wigram in the case of Hunter v. Daniel (1), as 
to the true position in such a case. He there says: “ Lhe 
practice of the Courts is not to require a party to make a 
formal tender where from the facts stated in the Bill or from 
the evidence it appears the tender would have been a mere 
form and that the party to whom it was made would aave re- 
fused to accept the money.” Their Lordships think that 
that is a true and accurate expression of the law, and the qucs- 
tion, therefore, is whether the answer that was sent on behalf 
of the mortgagee amounted to a clear refusal to accept the 
money. ‘The letter is dated the 28th February, 1899, and is 
in part in the form*of an argument, and the substantial part 
is as set out in the record in these words :—“ As in the face 
of the suit instituted by us of late in the District Court of 
Vizagapatam against the proprietor for possession of the en- 
tire proprictary estate of Uratla held by us under the terms ot 
our possessory mortgage deed, you have purchased from the 
proprietor, as you have stated, ‘during the pendency of that 
suit and subsequent thereto, with full knowledge of the condi- 
tions, etc., of our possessory mertgage deed, and yet in contra- 
vention of the same and without necessity, a considerable por- 
tion of the estate atedifferent times for Rs. 240,000 in.favour 











t (1845) 4 Hare 420, 
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of yourself and others,..there is no need for us to pay any of 
those. amounts you state under that head, inasmuch as the 
right to purchase that estate for that-sale price has vested in 


ry. 


US. 


The explanation of the earlier part of that paragraph is 
due to the provisions contained in the deed which prohibit, so 
far as they had the power, just such a transaction as that which 
had taken.palce. The latter part of the letter is unfortunately 
an obvious mistake or misprint. Either it should run, “ there 
is no need for us to receive,” or “there is no need for you 
to pay us any of those amounts you state under that head.” 
The better reading in favour of.the appellants is the latter, 
“there is no need ‘for you to pay any of those amounts you 
state under that head inasmuch as the right to purchase that 
estate for the sale price is vested in us.” Accepting this as 


the true reading, the meaning of the letter in their Lordships’ 


mind is this, that the rights which the mortgagee had con- 
ferred upon him have vested in him the whole: of the estate, 
and that consequently the mortgage is at an end. . ` It was an 
erroneous view based upon invalid provisions in the deed, but 
it by no means followed from that that if in fact the tender 
had been made of the whole of the principal money and inte- 
test which was due up to that date, the mortgagee would not 
have accepted it, and it is remarkable that in the latter part 
of the letter he continues in these words: “In reply to the 
letter, dated 14th ultimo, from the Proprietor about the 
balance of demand after payments made, on the Proprietary 
Estate of Kota Uratla, we informed him on the 27th, instant, 
that the amount of debt due under" our said deed was 
Rs. 3,19946-2-2..” _ Now upon the view that this letter was 
intended to excuse the mortgagor from making any. tender at 
all under the deed, there could have been no possible reason 
for stating what the amount was that was to be paid. The 
Fact is that this letter contains a reason why the tender is un- 
necessary, but the reason was wrong because the right to buy 
according to the terms which the mortgage deed contained was 
a right which was not enforeeable in law. But it is on that 
hypothesis that they say there is no.need for payment to be 
made. If this avere not accepted as correct, there is nothing 


to relieve the appellants from making the tender: Their: 


e 
P,C; 
‘Chalikani 
Venkalaraya- 
nim garn 
V, 
Sri Rajah 
Vatsayya 
Venkata- 
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' Lord 
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Ussan 
Kaism 
Sait 
V, 
The 
Secretary 
of State, 


638. THE MADRAS LAW JOURNAL REPORTS, [vor. xuv 


Lordships are unable to construe the lei iert as equivalent to any 
such clear release to the mortgagor of Ifis obligation to tender 
the money as is ‘required in order to justify him in not having 
presented it for receipt. | From that time to this-nothing has 
in fact been tendered.. No-money- has been paid into Court, 
and no effort on the part of the mortgagor has been made to; 
satisfy his obligations under the deed. Their Lordships, 
therefore, think that the appellant must fail upon that part 
of his appeal. It follows, therefore, that the appeal succeeds, 
but succeeds only to a very limited extent, but though. it is small 
in relation to the part in respect of which he fails ; he does 
obtain some substantial relief which could not have been 


obtained without: coming before this Board, and their Lord- 
ships therefore think, having considered all the circumstances, 


that he ought to have one-half of the taxed costs of the appeal, 
and they will humbly advise His Majesty accordingly. 
Solicitor for appellants :.£. Dalgado. 
Solicitor for respondents :: Douglas Grant. | 
K: V.L.N. k A ppeal allowed în part. 


ee ee ED ED 


. În THE High Court or JupDICATURE AT MADRAS. 


PRESENT Mk. JUSTICE OLDFIELD AND MR. Justice 


RAMESAM. . | 
Ussan -Kaism Sait ats Appellant” (Plaintiff). 
; | C.V. 
The Secretary of. State for India in 
Council represented by the Collector | | 
of Malabar at Calicut |... Respondeni (Defendant). 


. Adverse possession—Prescription—Right of the public—D edication—Grani— 


Proof of long user. ; 
The public cannot acguire ownership of immoveable property by prescrip- 


What may be proved is a grant, or dedication, actual, if direct evidence 


tion, 
and in 


of one is available, or to be presumed in case such evidence is not-; 
the later case evidence of enjoyment will be*relevant and may go fe towards 


supporting the inference that a grant or BecseaHony which is lost, at some time 

was made. 
Smith v. Andrews (1891) 2 Ch 678; Aflor gey General v, Easher Linoteunt 
. (1901) 2 Ch. 637 relied on, e 

_. Lutchmeput Singh v. Sadenuila Nushya 9 Caf. 698 referred te. ex 
*Ş, A. No. 2129 of 1920. 





8th February, 1923. 
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A valid dedication mis be to the public at large and not to any section 
of it. 
8 


Mahomed Rustam Ali Khan v, Municipal Committee af Kama a 
47 I. A. 25 referred to. 

Second Appeal against the decree of the District Court of 
South Malabar in A. S. No. 901 of 1919, preferred against 
the decree of the Court of the Additional District Munsif of 
Tirur in O. S. No. 405 of 1917 (O. S. No. 305 of -1917 on 
the file of the District Munsif of Ponani). 

C. V. Ananthakrishia Aiyar for appellants. 

The Government Pleader for respondents. 


The Court delivered the following 


JUDGMENT :__The property in dispute in this case is. a 
‘small piece of vacant ground outside the boundary wall of the 
plaintiffs premises, those premises having access.to it and the 
adjoining road by a gate. 

The suit by plaintiff is for a declaration of re right to the 
property outside his boundary wall. The Government regis- 
tered the land as puromboke at the recent survey ; and he 
claims it as his jenm property. Issues were framed as to the 
sustainability of the suit for mere declaration, the defendant, 
the Secretary of State, denying the plaintiff's possession as-to 
the ownership of the property and as to.the title-set up by 
Government by adverse possession. 

The first objection to the Lower Appala Court’s judg- 
ment is that it contains no distinct finding as to title, its discus- 
sion ` of the evidence being confined to a conclusion that the 
measurements in the plaintiff's. documents could not be accu- 
rate, although the question whether they could be trusted as to 
‘any part of the disputed land was left open. If the measure- 
ments could not be trusted, the Lower Appellate Court should 
have considered whether it could not act on the principle that 
title-goes with possession and it should have decided whether 
the plaintif had discharged the burden of proof, which in 
view of his failure to establish his alleged right. in connection 
with the survey was, it ig not disputed, on him. That, 
however, matters comparatively little. For the Lower Appel- 
late Court has in fact fouhd in favour of the defendant’s pos- 
‘session and against thateof the plaintiff, in connection with the 
plea of: prescription ; and it would presumably have if it had 


Ussan 
` Kaism 
Sar”. 
7” 
The 


l Secretary © 


of State. 


Ussan, 
fe Sait 


The 
Secretary of 
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looked at the case in the manner suggested, applied that finding 
to support a conclusion in favour of thé.defendant’s title and 
also against the plaintiff's right to sue only for a declaration. 
Its decision on prescription is based on findings that first 
the public has prescribed, and second, the defendant, Secretary 
of State, represents the public and can have the benefit of its 


prescription. 
As regards the first of these points, the Lower Appellate 


Court’s treatment of the evidence is summary. It mentions 


only that the land has been used as a cart stand and that the 
public has occupied it freely, the plaintiff's user by taking goods 
to his gate-way being no more than any member of the public 
might have done. The case may really be stronger than 
appears from the judgment. In fact we have been shown 
evidence that there was once a pound on the site. But the 
stronger objections to the Lower Appellate Court’s findings are 
that, if the public can prescribe at all, a point which we return 
to, the Lower Appellate Court has not referred to any evi- 
dence, that those who used the land did so on behalf of the 
public and not in their individual capacity, or to any exclusion 
of the plaintiff, or anything inconsistent with the continuance 
of his ownership, subject to a right against him of the descrip- 
tion referred to in S. 2 (b) of the Easements Act V of 1882. 
And a right of that description is not what defendant claimed ; 
and if it were claimed, it could be no defence to the suit. 
These distinctions are exemplified by Lutchmeput Singh v. 
Sadanulla Nushya (1), where however the form of the plaint 
prayer admitted of enquiry into the existence of such a right as 
a defence. P 

In fact however the Lower Appellate Court and the 
parties were wrong in considering the possibility of prescrip- 
tion by the public at all. For the public cannot prescribe. 
No doubt no authority as regards prescription by it for owner- 
ship has been produced. But the principle applicable to such 
prescription will be the same as thtat recognised in connection 
with prescription for easements or profits a prendre. As re- 
gards prescription of the latter kind authority is clear, Smith v. 
Andrews (2) and Attorney Generdl-y. Easher Linoleum Co., 
Lid. (3) and this position is a in the Indian case last . 


1. (1882) I. L, R. 9 Cal. 698, (18915* 2 Ch. 678. 


3. (1901) 2 Ch, 647. 
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mentioned. As was said in the second English case “ it is neces- Usa r 

sary to remember that the thing to be established is dedication, a 
The 

not user. What’ can be proved is that the public has ac- Sitini 


quired an easement or a profit a prendre by a grant, or dedi- State. 
cation, actual, if direct evidence of one is available, or to be 
presumed in case such evidence is not ; and in the latter alter- 
native evidence of enjoyment will be relevant and may go far 
towards supporting the inference that a grant or dedication, 7 
which is-lost, at some.time was made. The lower -appellate 
Court must at the rehearing, which we are about to direct, bear 

this in mind. It will also bear in mind the necessity for proof 

that the dedication if any, was to the public at large, and not to 

any section of it. ` Poole v. Huskinson (4) and Muhammad 
Rustam Ali Khan v, Municipal Committee cf Karnal- City (5): 


> There will still however ‘be one more question for the 
Lower Appellate Court to consider. In its judgment it has 
assumed that acquisition of a right by the public will be equiva- 
lent to its acquisition by the Secretary of State. That case 
was not put forward in the written statement, and its sustain- 
ability is not obvious. For we know that the public or a por- 
tion of it some times prescribes or attempts to prescribe against 
Government. The Lower Appellate Court has given no 
particular reasons for this part of its decision ; and at the re- 
hearing we must.ask it to consider the matter more fully, if its 
0 other findings at the re-hearing render it necessary. | 
The Lower Appellate Court has misconceived the law at 
cvery point. We set aside its decision atid remand the ap- 
peal for readmission and re- -hearing i in the light of the forgo- 
ing. Costs to date here and in the Lower Appellate Court 
will be costs in the cause and will be provided for in its decree. 
Stamp value on the appeal memorandum in this Court 


will be refunded on application. 
A. V.V. 4 ppeal Rever sed and Reinaivded. 


e ba o 
e’ 7 


4. 11M & W 827. s (1919) L: R. 47 L A. 253 39"M. Li J. 263 (P.C.). 
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“IN THE Hisu Court OF JUDICATURE AT Manras. 


PRESENT MR. JUSTICE SPENCER.. 
Nambia Pillai cs aes _—- Petitioner™. 


ü 
Sudalaimuthu Nadan.and others ... Respondent (Petitioner). 


Criminal Procedure Code, S,.17—Government -of India Act, $. 107— 
Criminal. case—Power to stay trial pending decision of civil Court—Powers of 
the District Magistrate and the High Court, 


CC? The High Court has power, under $. 107 of the Government of India Act, 


‘to'stay the trial of .a criminal case by ‘a Magistrate, pending the decision of a 
‘civil, suit between the parties. 


Anna Ayyar v. Emperor 30 M., ake referred. 


Quaere : Whether a District Magistrate has not power to stay the trial of 
a criminal case pending in the Court of a Magistrate pubordinate to him in 
the District ? a ee ae 


The High Court. refused to stay the trial of the accused on charges of rioting 
and . mischief - pending the determination of a ut suit instituted- by 
him for declaration of title. ; 


Petition under Ss. 435 and 439 ag the Code of. the Cane 
nal Procedure, 1898, praying the High Court to revise the 
order of the Court of the District Magistrate of Tinnevelly 
dated 126-1922 in I Dis. 1727 of 1922 (C. C. No. 67 of 
11922. on the file of the Court of the Sue Magistrate of. Nangu- 
neri 

ya N arasimhachayi, Chidumbaan and Mar Mandam a 
Sebo A 
-The Public Prosecutor.and K. y. Luke for respondents. 

` The Court made the following l 

_ ORDER :_It.is argued on the authority of the. deni 
Ayling J. in.Criminak Revision. Case No..328.- ‘of 1922 that the 
District Magistrate had no power to.stay the trial of a Crimi; 
nal Case in-the Court ofa Subordinate. Magistrate . in his 


District. per 

Itis undeniable that the- High Court i IS dade the Gave 
ment of India Act invested with powers of superintendence 
over all the Courts of justice in the Presidency and it has been 
held-in Anna A yyar v. Emperor (1), that those powers include 
a power to direct the stay of proceedings in such Courts. 

S. 17 of the Code of Criminal Procedure which declares 
all Magistrates and Benches of Magistrates in any District to 
 #Cr, R C. No. .695;0f-1922.' (Cr. R,-P. No. 581, of 1922). rst February, » 1923. 

1, (1906) I. L. R. 30 Mad, 226, EL 


-e 


ok 
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be Subordinate to the District Magistrate of that District who 
is invested with power$ to make rules and give special orders 
and R. 122 of the Criminal Rules of Practice, which treats. of 
his powers of supervision over their Magisterial work, suggest 
that a District Magistrate has wide powers of superintendence 
over his subordinate Magistrates which might.be considered to 
justify special directions being-issued by:him to stop or go on 
with particular proceedings pending before them. l 

I therefore do not wish to rest order on the ground that 
the District Magistrate’s order was entirely without authority 
but on general reasons of expediency. 
| As pointed out in Raj Kumari Debi v. Bama Sundari 
Debi (2) the plaintiff in a Civil suit has command of it-and can 
within certain limits protract its disposal at his pleasure. 

It is not known when the suit instituted by Respondents 
will be disposed of and when. judgment is given there may be an 
appeal and even a second appeal. It is undesirable that this 
complaint of rioting and mischief should remain undisposed of 
till the Civil Court has pronounced on the question of title, 
especially when it is realised that the Criminal Court will in any 
case have to decide questions of possession etc., ‘upon which 


the judgment of the Civil Court will not operate as resjudicata. 
The Magistrate will have to decide the question of the Cri- 


minality of the acts alleged to have been committed yA ne 
accused for himself. 

I set aside the District Magistrate s order and direct that 
the Sub. Magistrate of Nanguneri do pieces with the Crimi- 


nal case pending before him. ; 
A, V. Yai l “Or der sét aside. 


In THE HicH Courr OF JUDICATURE AT MADRAS. 
PRESENT : MR. JUSTICE OLDFIELD' AND MR. JUSTICE 


DEVADOSS. | 


Kandoth Sankaran Nair „>. Plaintif * (Decree-holder) i 
Karanji Kizhakkeproth Atchuthan 
and another ... Defendants a kek 


Civil Procedure Code, S..39—Decree, of village munsif’s Court transferred 


cr withdrawn to District Munsif’s Court for execution—Power of District Mun- 
sif’s Court to transfer decree to. another Court for execution-—Madras Act I. of 


1889, Sse 66 and 67.° : e g l e , ; 
E SAR C No. 24 of. MOR Se E E E E March, 1923. 7... 
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+ 
A District Munsif, receiving by transfer a decree of a village Court -únder 
S. 66 of Madras Act I of 1889 or withdrawing ¢gxecution of a decree to -his > 
own file under S. 67, has no jurisdiction to transfer it- for execution to another 
District Munsif’s Court under S. 39 of the Code of Civil Procedure. 


Case stated under S. 113 of the Civil Procedure Code, 
1908, by the Additional District Munsif of Tellicherry in 
Small Cause Execution Petition No. 364 of 1922 Suit No. 1978 
of 1921 on the file of the Court of the i Panchayat of 
Ti irurangad, Kottayam.. 


The Court delivered the following 

JUDGMENT :— The question referred to us is whether a 
District Munsif, receiving by transfer a decree of a village 
Court under S. 66.of the Madras Act I of 1889 or withdraw- 
ing execution of a decree to his own file under S. 67, has or has 
not jurisdiction to transfer it for execution to another District 
Munsif’s Court under S. 39, Civil Procedure Code. g 

The learned District Munsif in referring this question 
has pointed out the great practical inconvenience of a negative 
answer to it; and we fully appreciate the. considerations he 
has referred to. It is however our duty to deal with the 
matter with reference to the law as it stands. Under S. 48 
“the decrees shall be executed by the village Court, which 
passed it,-or by a village Court or District Munsif, to whom 
it is sent for execution under the provisions hereinafter con- 
tained. ” 


Under S: 66 “ any decree passed by a village Court may, 
on the application of the decree-holder, be transmitted for 
execution to the District Munsif ” (who is defined earlier in 
the Act as the District Munsif within whose jurisdiction the 
Court is situate) “ who may execute the same, as if it were a 


‘decree passed by himself or may transmit it for execution to 


the Court of any other village, in which the defendant is 
represented : to have moveable property ;”° and S. 67 autho- 
rises the District Munsif to take on his own motion the action 
authorized by S. 66. The result of these sections is not, in 
our opinion, to authorize the District Munsif to send a decree, 
which has been withdrawn to his own file for-execution, to 
another District Munsif for that purpose. There is first no 
explicit reference to such transmission. ‘T’here sis next the. ex- 
plicit reference to a particular kind of transmission as open 
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to the District Munsif, a transmission to the Court of :any 
other village, in which the defendant is represented to haye 
moveable property. - In accordance with the ordinary canons 
of construction reference to this one kind of transmission is 
against an.intention to authorize any other kind of trans- 
mission. The Act, as we understand it, is intended to supply 
a complete. code of procedure for village Courts ; and there 
is therefore.no reason for importing into that procedure the 
provisions of another statute, the Civil Procedure Code, -the 
less so as the reference to transmission in S. 66 is in our 
opinion against such imputation. 

We may add with reference to the applicability of the 
provisions of the Civil Procedure Code that in the Amending 
Act II of 1920, when it was desired to make-one of those pro- 
visions, S. 60, applicable to the execution of village Court's 
decree, it was so made applicable by a special provision, S. 23. 

We must answer the reference in the negative. No one 
has appeared on either side on this reference. ‘Therefore no 


order as to costs is necessary. 
A. V. V. Reference answered in the negative. 


In THE HIGH Court oF JUDICATURE AT MADRAS. 
_ PRESENT :— MR. JUSTICE SPENCER AND MR. Justice 
KRISHNAN. ; 
The Secretary of State for India in Council 
represented by the Collector of 
Tanjore .... Appellants in both the appeals 
l (Defendaut-respondent). 
Us mi . 
Nagaraja Aiyar and another ... Respondants (Plaintiffs Ap- 
pellants ). 
Limitation Act, Art. 16—Suit for recovery of water-cess alleged to have 
been illegally collected by Government—Limitation—Madras Revenue Recovery 
Act (II of 1864), S. 59—Madras Irrigation Cess Act (VII of 1865), S. 2. 
The period of limitation for a suit to recover a sum of money alleged to 
have been illegally levied and collected by Government from the plaintiff as 
water-cess on his lands, is one yaar from the date of payment under Art. 16 
of the Limitation Act and not six months from the date of distraint of the 


plaintifs crops under S. 59 of the Madras Revenue Recovery Act (II of 1864). 
The fact that the plaintiff's crops ware distrained in order to enforce payment 
of the demand (alleged to be ultra vires) does not operate tl introduce S. 59 
of Madras Act II of 1864 by reason of S. 29 (b) of the Limitati jon Act and so to 
shorter® the period of, limitatiof&: - - ° 


p pE E ee ee 
; *C. M: A. Nos,- 257 and-258 -of 1922. - 16th February, 1923. 


8 
Sankaran 
“Nair. ; 

v. 
Atchuthan 


ae 


The Secre- 
tary of State 
Nagaraja 
Aiyar. 


The Secre- 
tary ot State 


wi Naa 
Aiyar. 
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-- Venkata v. Chengadu 12 Mad. 168, Iswara Patter v. Karuppan 3 M. L. J. 
255, Raman Naidu. v. Bhassori Sanyasi 26 M. 638 referred to, 
Ravula Vengala Reddi v. Secretary of Siate 15 1. C. 328, Ravula Nagamma 
r Secretary of State (1913) M. W. N. 75, Secretary of State v. Ranganaya- 
ies 12 L. W. 334 relied on. 


Appeals against the orders of the Court of the Subordi- 
nate Judge of Kumbakonam in A. S. Nos. 1 and 11 of 1922 
respectively preferred against the decrees of the Court of the 
District Munsif of Valangiman in O. S. Nos. 226 -and 220 of 
1920. 

‘The Government Pleader for appellants. 

C, S, Venkatachariar, T. N, Krishaaswami Aiyar and 
M. S.V enkatarama Atyar for the respondents. 

The Court delivered the following 

JUDGMENT :__The question for our determination is whe- 
ther the period of limitation applicable to these suits, which 
have been brought to recover amounts alleged to have been 
legally collected by Government from the plaintiffs as water- 
cess on their lands, is one year from the date of payment 
under Art. 16 of the First Schedule of the Limitation Act or 
six months from the date of the distraint of the plaintiff's 
paddy crop under S. 59 of the Madras Revenue meee Act 
(II of 64). 

It is conceded on either side that if the former re 
applies, the suits are in time, after giving the plaintiffs credit 
for the time required under S. 80, C. P. C. to give notice of 
suit to the Government, as allowed by S. 15 (2) of the Limi- 


tation Act, but that if the latter period of limitation is applic- 


able, the suits are out of time. Under S. 2 of the Madras 
Irrigation Cess Act (VIL of 1865). arrears of water-cess are 
made recoverable in the same manner as arrears of land re- 
venue. S. 59 of Act Il’of 1864 gives a right to persons 


- deeming themselves aggrieved by any proceedings under that 


Act to apply to the civil Courts for redress within 6 months 
of the cause of action arising. 3 


In the plaints it is stated that fhe imposition and collection 
of penal water rate was unauthorised and illegal, and the 
relief claimed .is the refund of the amount thus illegally col- 
iected and paid under protest together with interest, the cause 
of action being given ag the communication on June 24th, 1920, 
(five days before the institution of ‘the stiit) df the Collector’s 
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order of May 28th, 1920 in the village of Visalur, where the 
amount was collected “on April 30th 1919. 

The nature of the suit thus falls exactly-under the de 
cription in column 1 of the First Schedule of the Limitation 
‘Act, Art. 16 (suit) “ Against Government to recover money 
paid under protest in satisfaction of a claim made by the 
revenue authorities on account of arrears of revenue or on ac- 
count of demands recoverable as such arrears.” The only 
doubt is whether the fact that the plaintiff's crops were dis- 
trained in order to enforce payment of the demand (alleged 
to be unjustifiable) operates to introduce S. 59 of Act II of 
1864 by reason of S. 29 (b) of the Limitation Act and so 
shorten the period of limitation. The fact that the plaintiffs 
do not even mention in their plaints the attachment of their 
crops clearly shows that they do not deem themselves ag- 
grieved by that. It is not their case that ‘the collection of 
water-cess from them was intra vires but irregular. - They 
maintain that it was altogether ultra vires as they were not at 
all liable to pay the cess because they have an immemorial 
vested right to the water. i - 

The distinction between ‘proceedings for the collection of 
řevenue which-are taken professedly under the Act but amount 
to an illegal or irregular exercise of jurisdiction, by which ʻa 
party is aggrieved, and proceedings which are w holly without 
jurisdiction owing to the party against whom they are taken 
not being a defaulter was first made by a Full Bench in Venkata 
v. ‘Chengadu (1), and the distinction has been since observed 
in Iswara Patter v. Karuppan (2) and in Raman Naidu v. 
Bhassori Sanyasi. (3), Vadlur Chinna Nagi Reddy:v. Devineni 
Venkataramiah (4) and in -Bhanireddivenkan Doragam v. 


The Secretary of State (5). 


In Secretary of State v. Simhadri Jaghathiraju Baha- 


dur (6) quoted by the Subordinate Judge and in Suryaprakasa 
Rao vy. Secretary of State. for India (7) this particular point 


was not raised and discussed. . 
In Ravula Vengala Reddi v. SIA a State (8). an 


Ravula Nagamma v. Secretary of State (9) and in Secretary 
a —— 


` i.. (1888) I. L. R. 12 M. 168. 2. (1893).3. M. L, J. 255. 
3. (1903) I. L. R, 26 Mad. 638. ae (1917) 7 L. W. 468. 
5, (1918 481. C844. " 6, (1914) 9 M: 67 : 28 M. L. J. 51,- 
` q: (1903) 13 M L.-J. 380,0 o , 8. (1912) 15 I. C..328. 
'9.. (1913) M. W, N; 75.. o. ooy l 7 
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Aiyar. 
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Vs 
Nagaraja 
Atyar. 
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of State v. Rae ee ine: wheré hie suits were “fór 


the oy of cess alléged to have been illegally- levied, the 
one year’s period of limitation under Art. 16 was held to 
govern them, S. 59 of Act IT 1864 being confined in oper ation 
to the particular class of cases to which that section is directly 
applicable, namely, to the cases of persons being aggrieved by 
illegal or irregular proceedings taken for the collection of 
revenue under the provisions of Act II of 1864 according to 
the principles laid down in Srinivasa Aiyangar v. Secretary of 
Slate (11). The learned Subordinate Judge was therefore 
right in his view that Art: 1 6 of the Limitation Act, which gives 
one year from the date of payment, governs these suits, and 


the C. M. As. are dismissed with costs. 
ALY. V Appeals dismissed. 


‘In THE HIGH Court or JuDICAFURE A'r MADRAS. 
PRESENT :— Mk. JUSTICE SPENCER. 


M. R. Krishnamurthy Aiyar soy Petitioner” $ iC hintaan: 
v. 
C. V. Parasurama Atyar ... Respondent (Accused). 


Criminal Procedure Code, Ss. 179 and 182—Defamation—Letier ‘posted al 


` one place addressed to another place—Jurisdiction. 


“Where a letter alleged to be defamatory of the’ plaintiff was posted in 
Madras with a view to be read in Tinnevelly, the offence of defamation is 


triable either in Madras or in Tinnevelly. 
R. v. Burdett; 4 B &-Ald, 95, Queen v. Ameer Khan and UA y7.W. R 


(Cr.) 15, IF. . 
Petition under Ss. 435 and'439 of the Code of Criminal 


Procedure, 1898 praying the High Court to revise the- order 
of the Court of the Third Presidency Magistrate, Egmore, 
Madras in No. 8333 of 1922 dated the 27th June, 1922. `: 
K. §. Ramabhadra Aiyar and C. Sankararama Sastri for 
the petitioner. , ~ 
L. $. V eeraraghava diyar for the respondent. 
The Court made the following | 
ORDER :_-If the complaint can prove. that.the. letter 
was-posted in. Madras with a view to be read in T innevelly- 
the offence of defamation is triable either in Madras or in’ 
Tinnevelly under Ss: 179 and 182 of the Code of Criminal 
Procedure, seeing’ that the accused “has done all in. his power 
towards publication. and has lost’ control: of the letter wheri-he:- 


*Cr. R. C. No 594 of 1922. (Cr. R. P. No. 508 -of en ae 26th Jan., 1923. 


10. 12 L. W, 334 (1912) L L. Ra 38 Mad.” 92°: 24 M. L. Jagir. 
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order of May 28th, 1920 in the village of Visalur, where the 
amount was: collected’on April 30th, 1919. | 

The. nature of the suit thus falls exactly under the des- 
cription.in column 1 of the. First Schedule of the Limitation 
Act, Art. 16. (suit) “ Against Government to recover money 
paid under protest. in :satisfaction of a claim’ “made by the 
revenue authorities on account of arrears of revenue or on ac- 
count of demands recoverable as such arrears.” The only 
doubt is whether the fact that the ‘plaintiff's crops ‘were dis- 
trained in order to enforce payment of the demand (alleged 
to be unjustifiable) operates to introduce S. 59 of Act IT of 
1864 by reason of S. 29 (b) of the Limitation Act and so 
shorten the period of limitation. The fact that the plaintiffs 
do pot eyen mention in their plaints the attachment: of their 
crops clearly shows that they do not deem themselves ag- 
grieved by that. It is not their case that the collection of 
water-cess from them was intra vires but irregular. They 
maintain that it was altogether ultra vires as they were not at 
all liable to pay the cess because they have an immemorial 
vested. right to the water. enc te 4 

The distinction between proceedings for the collection of 
revenue which are taken professedly under the Act but amount 
to an illegal or irregular exercise of jurisdiction, by which a 
party is aggrieved, and proceedings which are wholly without 
jurisdiction owing to the party against whom they are taken 
not being a defaulter was first made by a Full Bench in Venkata 
V. Chengadw (1), and the distinction has been since observed 
ihiIswara Patter v: Karuppan (2) ‘and in Raman Naidu vy. 
Bhass6ri Sanyasi (3), Vadlur Chinna Nagi Reddy v. Devineni 
| Venkataraniah (4) and in Bhanireddivenkan Doragam v., 
The Secretary of State (5). | 

In Secretary of IState v. Simhadri Jaghathiraju Baha- 
dur (6) quoted by the Subordinate Judge and in Suryaprakasa 


Rao v. Secretary of State for India (7) this particular point ` 


was not. raised and discussed. 

. ‘In: Ravula Vengala Reddi v. Secretary ‘of State (8), in 
Ravula’ Nagammia v. Secretary of State (9) and in Secretary 
wa A es yr SS AA Np AU cli mie e 


502 (1888) TL. R. 12 M. 16% °` "2. (1893) 3 M. L, J. 255. 
vn 3: . (1903) I. L. R. 26 Mad. 638. 4. (1917) 7 L, W. 468. 

--= 5> -(1918) 48 I. C. $44.. p- 6. (1914) 39 M. 67:28 M. L. J. 5x, 
sty ge 01903).1713 M., Le J. 380... - _ 89 (1912) is I. C, 328. 


-æ * AI 


a 9 41973) Me We Ne 750 
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of Stalé-v. Renganayakathina- (10), where`the suits were for 
the recovery: of cess alleged to have been illegally levied, the 
one year’s, period of limitation under Art. 16 was held to 
govern them,:S. 59 of Act II of. 1864 being. confined in opera- 
tion to the particular class of cases to which: that section is 
directly applicable, ‘namely, to the-cases of persons being ag- 
grieved -by. illegal or irregular proceedings taken for the collec- 
tion of-revenue under the provisions. of Act II of 1864 accord- 
ing: to the principles laid down in.Srinivasa Aiyangar v: Secre- 
tary of State (11): The learned - Subordinate Judge - was 
therefore. right in-his view that Art. 16 of the Limitation Act, 
which gives one year from the date of payment, governs these 
suits, and- the C. M. As. are dismissed with costs: oe 

REV ENS se AD eals dismissed. 


. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :_-Mr. JUSTICE SPENCER. 





M. R. Krishnamurthy Atyar.... Petitioner” (C omplainant) 
y. 
C.V. Parasurama Aae T ii (Accused), 


Criminal Procedure Code, Ss. 179 wi 182—Defamation—Letter- posted at 
ane place addressed to another. place—lurisdiction. 

Where . a letter alleged to be defamtory of the plaintiff was posted in 
Madras with a view to be read in Tinnevelly, the offence of defamation is 
triable either in Madras or iri Tinneévelly. ` 

- R. v. Burdett, 4 B & Ald. 95, Queen v. Ameer Khan and others, 17 W. R: 


(Cr.) 15, 17° 
Petition WA g 435 and 439 of the Code of Cabal 


Procedure, 1898 praying the High Court to revise the order 
of the Court of the Third Presidency Magistrate, Egmore, 
Madrasi in No. 8333 of 1922 dated the 27th June, 1922. 

K. S. Ramabhadra: Aiyar and C. Sankarar ama Sastri ‘eC 
the petitioner. 

iL. S: Veeraraghava diyar for the respondent 

‘The Court made the following ~~: > 
. ORDER ___If the complainant can prove that the - letter 
was posted | in Madras with a view to be read in Tinnevelly: the 
offence: of defamation is triable. either in Madras or in 
Tinnévelly’ under' ‘Ss. 199 ‘aiid :r82 “of ‘the Code. of “Criminal 
Procedure, seeing that the accused - has. doné allii his power; 
tawards. publication . and has lost control of the’ ‘letter’ ‘when he 


+i? R C? No. 64 ‘of Paa. (Cr. 'R. P. No. 508 of. aia) "26th. Jat, 1923. 
10, 12 L, W. 334. ir. (1912) I. L. R:438 Mad:'92": ai IME L, J grr 
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has committed it to the post. (see Mayne on Criminal Law, 
4th Edition; p. 872). « 

‘The English cases of Rex v: Burdett (1) Rex v. W il- 
liams (2) and The Queen v. Ameer Khan and others. (3) 
support this view. i 

The third Presidency Magistrate is directed to take the 
complaint on his file and dispose of it according to law. 


IN THE HIGH Court OF JUDICATURE AT MADRAS. 
PRESENT. :_-MR. JUSTICE AYLING AND MR. JUSTICE 
RAMESAM. . 


Sundaraja Chariar =... Appellant* (Plaintiff). 
| BE 

Ali Muhamad Ethibar Khan Sahib 

~ and others | ©... Respondents (Defendants). 


Inam—Charity inam—Share of the proceeds of inam appropriated to the 


private use of the inamdar—Effect of—Commutation. of waram into fixed money 
rent—Reverter to waram system. 


The fact that a third share of the proceeds of an inam has been appro- 
priated by the inamdars for their private uses does not make it the less a charity 
inam, for the grant was only one and could not be split up into two parts— 
a personal grant of one-third and a charity grant of two-thirds of the inam. 


‘Ramanathan Chettiar vy. Vava Levvat Marakayar 40 Mad. 116 relied on, 


Succeeding trustees of a charity are not estopped from reverting to the 
waram rate in repudiation of an arrangement for commutation into a fixed 
money rent entered into with the tenants by. the preceding trustees. 


Yasim Sahib v, Ekambera Iyer 37 M. L. J. 698 referred to. 


Second Appeal against the décree of the Court of the Sub- 
ordinate Judge of Trichinopoly in A. S. No. 53 of 1918 (Ap. 
peal No. 321 of 1917 on the file of the District Court) pre- 
ferred against the decree of the Court of the District Munsif 
of Srirangam in O. S. No. 60 of 1914. 

T. Narasimha Aiyangar for appellant. 

_ $, Varadachariar and V. Ganapathi for respondents. 


The Court. delivered the following i 
JuDemMmeExNT::— The suit was brought for an injunction res- 
training the defendants from» interfering with the plaintiff's 


#5; A, No. 150 of 1922. : -23rd January, 1923. 
1.. t1820) 4 B & Ald. 95 (126, 127) : 106 E..R. 873. (885). 


2.. (1810) 2 Camp, 506. ' 3. (1871) 17 W. R. Cr 15 (17). 
R82 i | 
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possession of the suit lands. The plaintiff alleged that he had 
been the Kudivaramdar of the suit lands prior to 1882 on 
condition of delivering waram to the landlord and that in 1882 
the predecessor-in-title of the defendants executed Ex. A 
under which the waram was commuted into a fixed money rent 
and that the defendants claiming to revert to the waram rate, | 
were interfering with the plaintiff, harvesting his crops. The 
defendants originally denied that plaintiff was the kudivaram- 
dar and contended that as the inam was a charity inam, Ex. A 
was not binding on them. During the course of the trial, 
the plaintiff’s right as kudivaramdar was conceded. The 
Subordinate Judge decided against the plaintiff and he appeals. 

The first question that arises for decision is the nature of 
the inam. Ex. II is the inam register. In column 8 it was 
described as Kyrati which means, according to Maclean's 
Glossory Vol. III, p. 415 a charity inam (Kheiranty)- (See 
also Wilson’s Glossory, Khairat). The suit inam was des- 
cribed in Wallace’s Register as ‘‘to the charity of Ithabar 
Khan” (Vide Column 14, Ex. II). This is the earliest des- 
cription of it now available. In Column 21 the Deputy Col- ` 
lector describes it as forming “ the grant for the support of 
the charities of Muhammad Ithabar Khan consisting of a 
chatram, a water pandal and a mosque.” He then mentions 
that a former Collector and the Board of Revenue considered 
it as falling within the operation of Regulation VII of 1817 
(The Madras Endowments and Escheats Regulation, 1817) 
and concludes by proposing to “fixa Jodi of 2)/3rds of the 
Regular Survey Assessment, which will become the property 
of the tharities to be applied to them by the managers for the 
time being.” But in Column 22, the order of the Commis- 
sioner was “ confirmed for the support of the mosque, water 
pandal and chatram on the understanding that the whole vil- 
lage will be resumed unless 2\3rds of the proceeds are appro- 
priated to the support of the above purposes.” It is clear 
that the inam Commissioner did not accept the recommenda- 
tion of the Deputy Collector. The entry in Column 2 as 
“ personal > and in Column 9 “Free ; Jodi now imposed 
Rs. 310” must be regarded asterpbodying the Deputy Collec- 
tor’s view and as not being adopted by the Commissioner. 
The fact that a third share of the ptoceeds js being appropria- 
ted by the inamdars for their private uses does not make it the 
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less a charity inam [See Ramanathan Chettiar v. Vava Lev- 
vai Marakayar-(1) Ja$s the grant was only one and cannot be 
split up into two parts__a personal grant of one-third. and a 
charity grant of. two-thirds of the inam. It follows . that 
Ex. A is not binding on the charity. 

The next point argued.is that the defendants are barred 
by limitation from repudiating the transaction of 1882. The 
plaintiff is a tenant and had been a tenant of the suit land prior 
to 1882. It is impossible for him to prescribe for the estate 
of a tenant holding on more favourable terms as the character 
of the tenant’s possession continues and there can be no pre- 
scription. In this view, no question of limitation arises and 
it is unnecessary to consider the effect of the decisions in 
Vidya Varuthi v. Baluswami Iyer (2), Damodar Das v. 
Lakhan Das -(3), Narasayya Upada v. Venkataramana 
Bhatta (4) and Guana Sambanda Pandara Sannadhi. v. Velu 
Pandaram (5). 

= Nor are the defendants estopped by their conduct from 
questioning Ex. A. In so doing, they do not act in their per- 
sonal right but as trustees of the institution which cannot suffer 
from their conduct [See Yasim Sahib v. Ekambara Aiyar (6) |. 

The result is there will be a declaration that the plaintiff 
is entitled to hold the suit lands as kudivaramdar on condition 
of paying the waram rate prevailing prior to 1882. The de- 
cree will be modified accordingly. As Ex. A provides that, 
when the landlord wishes to revert to waram, he can do so 

only on returning the Rs. 3,000 borrowed by him from the 
plaintiff, our decision will not stand in the way of plaintiff, re- 
covering such portion of the Rs. 3,000 eas may be binding on 
the trust from the properties appertaining to the charity or the 
whole of the aniount from the heirs of the executants of Ex. A, 
if so-advised. © As the plaintiff has substantially failed he will 
pay the defendant s costs. 


A. V. V. e. Decree modified. 
OSO OOOO O ——— 
1. (1917) 1. L. R. 40 Mad. 116: 32 M. L. J. 101 {Þ. C.) 


2. (1921) I, L. R. 44 Mad. g31: 41 M. L. J. 346 (P. C.) 
3. (19 0) I. L. R° 37 Cal. 883 4. (1912? 23M. L. J. 260. 


5. (1899) I L.R. 23 Mad 271, @ (1919) 37 M. L. j. 698. 
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IN THE HIGH COURT oF JUDICATURE.AT MADRAS. 
PRESENT :—MR. Justice OLDFIELD AND MR. JUSTICE 
VENKATASUBBA RAO. 


Banakara Basavana Gowd and others ... Appellants* (De- 
fendants 3 and 7 and L. Rs of 
the deceased 7th defendant) 
v. 
Banakara Doddalingappa and ... Respondents (Plaintiffs) 
another. - 

Civil Procedure Code, S. 11 Expl. 4, Ss. 16 and 17 and O, 22, R. 2—First 
suit for partilion of some items of family properties—Whether a subsequent 
suit for other items lies—The latter items being under a different jurisdiction, 
whether makes a difference. | 


Where one suit for partition of some of the joint family properties was 
brought and disposed of, another suit for partition of the remaining properties 
does not lie even though the properties comprised in the later suit are within 
the jurisdiction of a District Munsif other than the one in whose Court the 
prior suit was brought. 

There is nothing in Ss, 16 and 17 of the Code of Civil pidecdire to give 
a person power to bring two suits in two Courts for the partition of properties under 
different jurisdictions, so as to contravene the principle involved in S. 1x Expl, 4 
and O. 22, R. 2 of the Code. i 

A suit for partition of joint family property is a comprehensive ascertain- 
ment of the “assets, including immoveable properties, belonging to the family 
and the liabilities to be satisfied out of those assets; and it is settled law 
that only one suit for partition would lie. 


Appeal against the order of remand of the District Court 
of Bellary dated roth November, 1921 in A. S. No. 69 of 


1921 preferred against the decree of the Court of the District 


Munsif of Hospet in O. S. No. 150 of 1920. 


R. Srinivasa Rao for appellants. 

V. S. Narasimhachari for respondents. a 

The Court delivered the following 

JUDGMENT In this case the question is whether the 
present suit is sustainable for one item of what is admittedly 
joint family property, in view of the fact that the plaintiff has 


already brought a suit and obtained a decree for other items. 


We cannot follow the learned Judge in deciding in the 


-plaintiffs favour, on the sole ground that the property now 


claimed as in the possession of the-7th defendant is alleged 
by him to be his by purchase and pféscriptipn, whereas in the 


tA, A. 0, No, 166 of 1922. 22nd January, 1923. 
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previous suit it seems to have been referred to in the. plaint as 
vin the possession of thé .7th defendant as a tenant.. In either 
case the joint family character of the property was in question ; 
and it was on account of that character reference to it was 
‘made before and the claim to it is made now. We cannot see 
how the ground on which the 7th defendant may be withhold- 
ing it from the co- -parcenery is material to the plaintiff's duty 
to have included it in the previous suit. 


To turn to the grounds of decision adopted by the learned 
District Munsif, it cannot be disputed that a suit for partition 
of joint family property is a comprehensive ascertainment of 
the assets, including’ immoveable property, belonging to the 
family and the liabilities to be satisfied out of-those assets. “In 
our opinion, the contention that generally only one ‘suit: for 
partition will lie represents settled law. That is the only 
view reconcilable with the terms of S. 11, explanation. 4 and 
O. 2, R. 2, C. P. C. The ground, on which the plaintiff would 
ditosa the present case ‘and exclude it from the purview 
of those provisions, is that the property dealt ‘with in his pre- 
vious suit was situated within the jurisdiction of one Court, 
whereas the property now in question is situated in that of 
another. It-is no doubt the case that the first of those Courts 
is in the Bombay Presidency, whilst the second is in the Bellary 
District of this Presidency. But we have not been shown 
how that difference of Presidency is in any way material. The 
plaintiff's argument is that Ss. 16 and 17 of the Code give 
him the option to bring either two suits in the two Courts 
for the property in the jurisdiction of each or one suit in which- 
ever Court he may prefer for the whole property and that he 
has simply exercised: his option in choosing the former. alter- 
native. That, however, takes no account of the broader prin- 
ciple involved in S. 11 explanation 4 and O. 2, R. 2 or of the 
meaning to be attached to the expression “cause of action ” 
used in them. The cause of action, as already observed, in a 
partition suit of joint family property must be regarded as ex- 
haustive. of the whole property available for division, so fat 
as its existence is known at the date of the plaint. We have 
not been shown any authority for holding that the principles of 
the provisions of.the Code last mentioned are over-ridden by 
those of Ss. 16 ‘and 17 or that Ss. 16.and:r7 are not simply 
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the machinery provided to enable litigants with property in 
more than one-Jurisdiction to adhere. to*those principles. The. 
decision quoted /n re Subba Rao v. Rama Rao (1), no doubt 
refers to the mofussil, but, as the learned’ Judges observed; 
the words of Ss. 11 and 12 in the Code then in force enabled 
the plaintiff to sue in one Court in respect of property situated 
in more than one, only with the permission of the Saddar 
Court, the position then being identical with that which now 
obtains on the Original Side of the High Court, where per- 
mission is necessary before a suit can be brought in respect of 
property outside as well as in the ‘original side -jurisdiction. 
Subba Rao v. Rama Rao (1) therefore and other cases re- 
lating to the Original Jurisdiction of this and other High 
Courts are accordingly beside the point. In Mo*sharain 
Chakravarty v. Ganesh Chandra Chakravarthy (2) the pro- 
perty was held in common. There was therefore no question 
of the necessity for an exhaustive settlement of assets and lia- 
bilities, which a suit for partition of family property entails, 
‘Ram Harakh v. Ram Lal (3) is based mainly on Subba Rao 
v. Ram Rao (1); and with all respect we differ from the 
learned Judges in the view we take of that case and are unable 
to follow them in the remainder of ‘their judgments. In 
these circumstances we cannot hold that the position of the 
suit properties in two jurisdictions makes any difference in the 
application of the principle involved in O. 2, R. 2. 


Reliance is next placed on the mention by the plaintiff of 


the property now in dispute in his previdus plaint, that men- 


tion being accompanied by a statement that he reserves his right 


to sue for it and that he will enforce that right in other pro- 
` ceedings. Such statements are not uncommon in plaints and 


are made properly and naturally, when the property in ques- 
tion is not immediately divisible and the plaintiff desires to put 


on record that he will claim it in the future. But in the case 
-before us we have not been shown how his statement could 


have any effect, since he could not exclude the application of 


the principle above reterred to by prey saying that he would 


not respect it.” 





1.3 M. H. C, R. 376. o 2 17 Cah W, N. i o 
3. L L, R 38 All, 217 
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The remaining argument addressed to us in support of 
“the lower appellate Caurt’s decision is that the property now 
claimed was excluded from the previous suit in consequence of 


the negligence or fraud of the plaintiff's guardian. There 


is no such allegation in the plaint in the present suit, and none 
was made in the appeal to the lower appellate Court. We 
are not prepared to consider a new case of that description 
for the first time in second appeal. 

The result is that the appeal is allowed the lower appel- 
late Court’s decision being set aside and the District Munsif’s 
decision restored with costs throughout. 


C. AS. Appeal allowed. 





FULL BENCH. 


In THE HIGH Court OF JUDICATURE AT MADRAS. 

PRESENT :— SIR WALTER SALIS SCHWABE, K. C., Chief 
Justice, Mk. Justice PHILLIPS, MR. Justice Devaposs, MR. 
JusTICr VENKATASUBBA Rao AND Mr. Justice WALLACE. 


Gopal Naidu and another ... Petitioners (Accused: Nos. 1 
ME a and 2). 


Indian Penal Code, Ss. 81, 96, 97, 100 10 10s—Criminal Procedure Code (Act 
V of 1898), Ss. 54 to 57—-Madras City Police Act XXIV of 1859, S. s1—Right of 
Police Officer to arrest without warrant for a non-cognisable offence—Wrongful 
restraint—W rongful confinement—English Common Law right of private citizen 
jo arrest, whether applies to this country. 
~ The English Common law right of a private citizen to arrest does not apply 
to India after the enactment of the Criminal Procedure Code and the Penal Code. 

If a police constable arrests a person guilty of a non-cognisable offence 
without a warrant he commits the offence of a wrongful restraint or wrongful 
confinement within the meaning of Ss. 339, 340 and 342 of the Indian Penal 
Code unless he is protected by the provisions of Ss. 81, 96, 97 and Ico to 105 of 
the Code. i 


When the Indian Penal Code defines an offence and also states what matters ` 


will afford -a defence, the ‘Court is not. entitled to invoke the Common Law of 
England in that matter. 


The provisions of the Indian Penal Code relating to the right of private 
defence are wide’ enough to afford a complete defence to the accused in the case 
teported in 44-M. 913 and they provide for this country what is provided in 
England by the rule of Common law. a | 
“> To justify a person to arrest in any case it must be that the person arresting 
or confining has a- genuine and reasonable apprehension that to allow the other 
to remain at large will endanger the property and person of others. 





g JUE EA 
-*Cr, Rev. C. No? 387 of 1922 (Cr. Rev, Pet, No. 336 of 1922) 22-12-1922, 


e 
Basavana 
Gowd 
v. 
Dodda- 
lingappa. 


F. B. 
gopal Naidu. ° 
Ln re. 


a 
5 F, Be 
Gopal Naidu 
‘In re. 


656 THE MADRAS LAW JOURNAL REPORTS, [VOL,:XLIV,. 


The grounds of decision in In re Ramasvämi Aiyar 44 M, 913 are wrong 
but the case itself is rightly decided on the ground of private defence. 

Per Devadoss `J., S. -21 of the Madras City Police Act. XXIV of 1859 does 
not empower a Police officer to arrest without a warrant in cases where he youn 
not otherwise ‘be entitled to do so, 


.. Petition under Ss. 435 and 439 of the Code of Criminal 
Procedure, 1898, praying the High Court to revise the judg- 
ment of the’ Court of Session of the North Arcot Division at 
Vellore in Criminal Appeal No. 1 of 1922 preferred against. 
the judgment of the Court of the Sub-Divisional Magistrate 
of Tiruvannamalai in C. C. No. 62 of 1921. 

K. 3. Jayarama Aiyar for the petitioners. 

Lhe Public Prosecutor. on behalf of the Crown. . 

The Court (Oldfield and Ramesam, JJ.) made the fol- 
lowing. | | | 

ORDER OF REFERENCE TO A FULL BENCH. 

We are . asked to revise the decision of the 
Sessions Judge of North Arcot, confirming the con- 
viction of the two petitioners, Head Constables, of an offence 
punishable under S. 342 and their sentences to pay a fine of 
Rs. 10 each. The findings of the lower Court are, we take 
it; that on the night of 8__8__21 the two petitioners arrested 
one Nayinatha Udayan, as he was drunk and creating a dis-- 
turbance in the Brahman street of the village, and that .they 
took him to the station and confined him there, although one of 
them, it is found, knew his name and address. On those find- 
ings the learned Sessions Judge held that Nayinatha Udayan, 
having committed a non-cognisable offence, could not be arrest- 
ed or taken to the station, inasmuch as there was no necessity 
for the Head Constables under S. 57, Criminal Procedure 


Code, to do so in order that his name or residence might be 


ascertained. | 

Here the petition has been argued first with reference to 
S. 21 of the Madras Police Act XXIV of 1859, the contention 
being that this. section removes any restriction on the power 
of arrest imposed by any other law, including the Criminal 
Procedure Code. S. 21 no doubt states that “ it shall be duty 
of every Police Officer to use his best endeavour and abi- 
lity to prevent all crimes, offences and public nuisances, to pre- 
serve the peace, to apprehend disorderly.and suspicious charac- 
ters ;” and then further duties are described with a similar 
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absence of precision. This section, as we understand it, ex- ma 
presses only some of thé pious injunctions, to which our earlier Gopal Naidu 
Indian-draftsrien were addicted, and was not intended to en- OMe: 
large the powers, with which the police ‘were at its date or 
have since been invested ‘under the substantive law, whatever 
that law at the time in question may have been or may be. 
We cannot presume an intention to limit the liberty of the 
subject by language so general. We therefore turn to the 
second argument relied on by Mr. Jayarama Aiyar on behalf 
of the petitioners, that in fact what they did was authorised 
by the substantive law, as declared by judicial authority in this 
Presidency. 
Shortly petitioners is on the decision in In re Rama- 
swamy Ayyar (1) as justifying their action. That decision 
we read, as founded on three propositions. First that the 
Common Law of England would authorize an arrest, not only 
-by the police or a magistrate, but by any person, in the. circum- 
stances of the present case; next, that the Common Law of 
England is applicable to India, except where a statute either 
expressly or by implication has abrogated it; and thirdly, 
that-the Common Law has not been abrogated in any way, so 
far as it is applicable to the facts before us. a 
The first of these propositions has not been disputed ey 
here; and we observe only that the Common Law power to 
e terminate a nuisance, such as is here in question, by the ‘arrest 
of the offender i is an effective and immediate remedy adapted 
to the circumstances of such cases. The second rests in this 
Presidency on the authority of In re Venkata Reddy (27. 
The learned public prosecutor has drawn our attention to 
Satish Chandra Chakrabarti v. Ramadayal.De (3) ; and it is 
possible that re-consideration ‘of the principle involved in the 
light of the latter decision may be justified. We do not how- 
ever pursue this further, since we are clear that in connection 
with the third of the propositions above stated a- refer ence to 
‘a Full Bench must be made. ° 


To the third proposition the learned Public pua 
has taken objection on. the ground that certain oroi of 


A. (1921) I. L. R. 44 M. 913. l 7 

2: (4911) I, Le R. 36 M. 216 : 23 M. L. J. 39 (F. B) a a 
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statute law were: not considered. by the learned Judges in the 
previous case. The offence in’ question then, as now, was one 
punishable under. S. 290 or. S. 510, I. P. C., Nayinatha 
Udayan having in fact been convicted of an offence punishable 
under the former. Which section however was really appli: 
cable does not matter, because the offence under each 1s one, 
for which the police cannot arrest without warrant, that is, it 
was non- -cognisable. There is then the provision regarding 
arrest in non-cognisable offences, S. 57; Criminal Procedure 
Code ; and whatever the inconvenience involved, we cannot 
disregard the existence of this apparently exhaustive provision 
regarding the powers of the police in them. ‘There is no 
mention of these provisions in {n re Ramaswamy Ayyar (1) 
and no. consideration of the extent to which they abrogate the 
right of arrest under the English Common Law. In the ab- 
sence of such mention we entertain doubt as to the correctness 
of the learned Judges’. conclusion ; and we accordingly refer 
to.a Full Bench the question whether In re Ramaswamy 
Ayyar (1) was correctly decided. l 

The Full Bench expressed the following 

> OPINION -__Chief Justice :— The question referred tó 
the Full Bench is whether In re Ramaswamy Ayyar (1), was. 
correctly decided. — 

‘This is'rot a desirable form of reference to a Full Bench., 
because the facts of one case are seldom precisely the same as” 
those of another and it is much better that the point on which 
the opirion of the Full Bench is desired should be formulated. 
In Inre Ramaswamy Ayyar (1), a Village Magistrate arrest- 
ed'a drunken man whose conduct was at the time a grave 
danger to the public. In this case two Police Constables ar- 
ested a man who was drunk ‘and creating disturbance, but to 
what extent he was a danger to others does not appear in 
the order of reference. The decision in li re Ramaswamy 
\dyyar (1 ) went on the ground that the English Common Law 
“which is * that for the sake of the preservation of the peace 
“any individual who sees it-broken may restrain the liberty of 
him whom he sees breaking it sé long as his conduct showed 
that u pe peace: is likely to ke e by his acts ’ 


1. (1921) T, L, R. 44 M.913. 
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è . 
[as per Parke, B. in Timothy v. Simpson (4)] applies ` EA 
India and affords a good answer to any person charged for Gopal Naidu. 


wrongful confinement under S. 342 of the Indian Penal Code, ne 


if the facts of the case comply with that definition. pea 
The first introduction of English Common Law in this ' GJ. 


country was in a Charter of Charles II in 1689 whereby it 
was ordained that the law of the Kingdom, which would in: 
clude the Common Law, should be administered in this 
country. In later charters and enactments it has been pro- 
vided that the Hindu Law is to be applied between Hindus 
and the Muhammadan Law between Muhammadans, and in 
cases not otherwise provided for the principles of equity, jus- 
tice and good conscience ; and these latter words have been 
held to include ‘material parts of the English Common: Law. 
But for the purpose of this case it is not necessary .to consider 
precisely to what extent and with what restrictions the Common 
Law of England is part of the Law of India. | 


In this country the Criminal Law has been codified in ‘the 
Indian Penal .Code and in the Code of Criminal Procedure 
and the principle has been well established; and is fully enun- 
ciated in the spéech of Lord Halsbury in the Bank of England 
y. Vagliano Brothers (5), that ‘where a statute is expressly 
said to codify the. law, you are not at liberty to go outside the 
Code so created, because before the existence of that Code an- 

e other law prevailed.” This perhaps should be limited by the 
speech of Lord Herschell (at page 145) to the effect that 
the purpose of the codified statute is that on any point ‘not 
specifically dealt with by it the law shall be ane by 
interpreting the language used. . : 


Now there can be no doubt that the Code. of Criminal 
Procedure deals with the powers of arrest with or without 
warrant, and the Indian Penal Code deals specifically with the A 
guestion of wrongful confinement. It is however to be ob- 
served, that the Code of Criminal Procedure is dealing rather 
with the arrest for crimes that had been committed than with, 
the arrest for the prevention of crime, although there are 
specific. instances given permitting the arrest of persons suspect: 
ed of crime and it may be correct to B that the Code of 

7. (1835). 4.Loj. Exch. 81 (N S.) 3% (1891) A. Ç. 107. 








- m-e 


660 THE MADRAS LAW JOURNAL’ REPORTS, [VOL XLIV, 


aes Criminal Procedure does not specifically deal with the matter 
Gopal Naida under discussion here. However this may be, the Indian 
n re. 


ee Penal Code makes ‘wrongful confinement’ an offence by S. 342. 
UNI What amounts to wrongful confinement must be ascertained 

C J. by examining the definition contained in Ss. 339 and 340. If 
the acts complained of come within both definitions the offence 
has been committed unless there are other sections in the Code 
which provide an excuse for or a defence to what otherwise 
would be a crime. The Indian Penal Code defines the 
‘offence and also states what matters will afford a defence, -and 
therefore it may be said that this Code deals specifically with 
the. question, and it follows that the Court is not entitled: to 
invoke the Common Law of England in the matter at all. I 
therefore cannot agree with the grounds: of decision in In re 
Ramaswamy Ayyar (1) : but in my judgment, the decision 
was perfectly correct and can be supported on other grounds 
to be found on a proper interpretation of the Code itself. 

By S. 340 of the Indian Penal Code, whoever wrongfully 
restrains any person in such a manner as to prevent that per- 
son from proceeding beyond certain circumscribing limits, is 
said to wrongfully confine that person. By S. 339, whoever 
voluntarily obstructs any person so as to prevent that person 
from proceeding in any direction in which that person has a 
right to proceed is said wrongfully to restrain that person. 
So on the arrest.of any person when he has not been guilty ofe 
an offence for which arrest without warrant is permitted prima 
facie it is wrongful confinement of the person ; Ss. 96 and 97 
give a right to every person to defend his own body and the 
body of every other*person and the property of himself and of 
every other person against certain offences, and this right of 
private defence ‘commences’ under Ss. 102 and 105, when a 
reasonable apprehension of danger to the person or property 
commences. In our judgment these provisions are quite wide 
enough to have afforded a complete defence in the case report- 
ed in In re Ramaswamy Ayyar (1) and in effect provide for 
this country what is provided in England by the rule of com- 
mon law referred to. The question in each case must be 
whether the person arresting or confining has a genuine and 
reasonable appreheasion that to alfow the, other to remain at 

1. (921) 1. L. R. 44 M. 913. 
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large will endanger the person and property of others. Some 
such provision is a neeessity in a civilised community, for other- 
wise its citizens would be left the alternative of standing by un-. 
til a crime has been committed or of themselves becoming 
criminals by taking what might be the only course to prevent 
the commission of a crime, namely, the confinement of the per- 
son. whose actions show that the persons and property of 
others are endangered. In my judgment the Indian. Penal 
Code adequately provides the solution of the difficulty. 


. Reliance has been placed on S. 21 of the Madras City 
Police Act XXIV of° 1859, which provided that it shall be the 
duty of every Police Officer to use his best endeavour to pre- 
vent all crimes and offences and public nuisances to preserve 
the peace, to apprehend disorderly and suspicious characters. 
This was followed by many sections providing when a Police 
Officer could or could not arrest with or withoiit warrant, but 
on the coming into force of the first Code of Criminal Proce- 
dure these sections were repealed but S. 21 was left unrepealed. 


This no doubt was done deliberately,*and it states the duties | 
of the police in the matter of prevention of crime, leaving 


the matter of arrest of persons for crimes that have been com- 
mitted or are suspected to have been committed to be dealt with 
in future under the Code of Criminal Procedure. ` It is not 
necessary to consider in this case whether this section gives 
to the police wider powers in cases such as the one in question 
than are enjoyed by all citizens ; but it is to be observed that 
it would be remarkable if Police Officers were by statute enjoin- 
ed to preserve the peace, and a genuine attempt to do so 


under circumstances like the present would amount to the com- 


mission of a criminal offence by the police. It is not however 
necessary to consider this point further as it has not’ been 
specifically referred to us, but it must not be taken that I am 
expressing my view of the correctness or otherwise of the 
decision of the Referring Bench on this point. 


The answer to the question referred to us is that the case 
-in In re Ramaswamy Ayyar(1) is rightly decided on the ground 
stated above. It will be for the Referring Bench to consider 


on the facts of this case, whether the accused had a genuiné and 
g e- ee ee 
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reasonable apprehension that unless the prosecutor was arrest: 
cd there would be damage to the pérson ọr property of others. 

Having had the opportunity of reading the judgments of 
my learned brothers I would add that it will be also open 
to the Referring Bench to consider the applicability of S. 81 of 
the Indian Penal Code. 

Phillips, J :—I agree and would only add that in aie pre- 
sent case and in similar . cases the provision in S. 81 of the 
Indian Penal Code, may also be considered. That section lays 
down that nothing is an offence merely by.reason of its being 
done with the knowledge that it is likely to cause harm, if it be 


-done without any criminal intention to cause harm and in good 


faith for the purpose of preventing or avoiding other harm to 
person or property. While I am not prepared to say that this 
provision is strictly applicable to the facts of the case referred, 
it appears to me that it and other provisions of Chapter IV of 
the Penal Code have been framed to provide for cases like the 
present one, to which before the enactment of the Code, the 
common-law would have applied. 


Devadoss, J. :— The question referred to. die Full Bench 


‘is whether. Jn re Ramaswamy Ayyar (1) was corr ectly decid- 


cd.. In that case a Village Magistrate was convicted under. 5. 
Barc lP. C. Ayling and Coutts Trotter, JJ. held.that the com: 
mon law-of England was applicable to this country and that on 
the facts found the petitioner had “ ample justification, not as 


Village Magistrate, but as a private citizen to put a restraint 


upon the complainant who was drunk and disorderly and threat- 
ened to commit breach of the peace and was a danger to the 
other villagers. ’ In the case under. reference the peti- 


` tloners who are Police Constables have been convicted under 


S. 342 I. P. C.. for wrongfully confining the complainant and 
sentenced to pay fine of Rs. 10 each. 

: Two questions arise for consideration. 

1. Whether the common law of England is applicable: to 
India except where a;statute either eee or a implication 


has abrogated it.’ 
2, Granting that the common law of England i is appli- 


-f è 


cable to India whether the statute law has not abrogated it SO 


far as it. is applicable toẹthis case ? . wae 
TI. (1921) L L.R. 44 M. 913, 
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. 2 As regards the first point Mr. Jayarama Iyer for the peti- 
tioners contends that the common law of England is applicable 
to India and relies upon Baboo Ganesh Dutt Singh v. Mug- 
neeram Chowdhury (6) and Ramloll Thackoorseydoss v. Soo- 
jumull Dhondmull (7). In Ramloll Thackoorseydoss v. Soo- 
jumuli (7) an action. was brought in the Supreme Court of 
Bombay on a wager. Lord Campbell in delivering the judgment 
of their Lordships of the Privy Council observed at page 316 
“ The Statute, 8 andg. Vict. Ch. 109, does not extend to. 
India, and although both parties on the record are Hindus, no 
peculiar Hindu law is alleged to exist upon the subject ; there- 
fore this case must be decided by the common law of England” 
and held that the wager in question was not illegal and could be 
enforced i in a Court of Justice. 


“ts Baboo Ganesh Dutt Singh v. Mugneeram Chowdhury (6) 
the question was whether witnesses could be sued for damages 
in respect of evidence ‘given by them in a judicial proceeding. 
Their Lordships of the Privy Council held “ that witnesses càn- 
not be sued in a Civil Court for damages in respect of evidence 
given by them upon oath inva judicial proceeding. Their 
Lordships hold this maxim which certainly has been recognised 
by all the Courts of this country to be one based upon principles 
of public policy: The ground of it is this, that it concerns the 
public and the administration of justice that witnesses’ giving 
their evidence on oath.in a Court of justice should not have 
before theireyes the fear of being harassed by suits for 
damages but that the only penalty which they should incur if 
they give evidence falsely should be an ihdictment for perjury.” 
Jn.the former case, their Lordships assumed as a matter of 
course that the common law of England was applicable to con: 
tracts in Bombay. According to the charter of the Supreme 
Court the King's" Judges were enjoined to administer the com- 
mon law of England, and it was evidently on that ground the 
question whether the common law of England was applicahle 
or not was not raised in argument in that case. In the latter 
case their Lordships rest their judgment upon principles of 
public policy. They do not invoke the aid of the common 
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law of England for holding that a witness could not be sued for 
damages in respect of the evidence given’by him. 
In re Venkata Reddy (2) a Full Bench of the Madras 
High Court held that thé statement of an accused person in 
answer to a question by the Court was absolutely privileged un- 
der the common law of England and could not form the subject 
of an indictment, under S. 499 Indian Penal Code even though 
false and made without good faith, and-that exceptions to 
S. 499, Indian Penal Code were not exhaustive. This decision 
has been dissented from by a Full Bench of the Calcutta High 
Court in Satis Chandra Chakrabarthi v. Ram Doyal De (8). 
With the’ greatest respect to the learned Judge who decided 
In re Venkata Reddy,(2). I share with Spencer, J. the 
apprehension entertained by him in that case that the 
cause of justice might suffer by the extention of the 
principle of absolute privilege to unscrupulous’ persons 
who in a petty case might make the most unfounded aspersions 
on the character of . the relations of the complainant and his 
witnesses. > 7 
- “When the chartér was granted to the Madras High Court | 
it was provided by S. 30 that all persons brought for trial be- 
fore the High Court of Madras either in the exercise of its 
original jurisdiction as a Court of Appeal, reference or revi: 
sion, charged with any offence, the law as contained in the 
Penal Code or Amending Acts of such code should be applied, 
S. 112 of the Government of India Act lays down that the 
High Court of Calcutta, Madras and Bombay should, in the 
exercise. of.. their’ original ‘jurisdiction inthe suits 
against ‘the inhabitahts of the three cities, apply the 
personal law in matters of inheritance, succession and contract 
where the parties are subject to a personal law. But no dis- 
tinction is to be made with regard to the administration of the 
criminal law of the land except so far as that law is laid down 
in the Acts of the Legislatures. The powers of the Governor 
General in Council to make the laws are embodied in S. 65 of 
the Act. Subject to certain restrictions, which it is unnecessary 
to detail here, the central legislature has power to legislate on 
all subjects. The common law of England has not been made 
applicable to this country by any Act of the Parliament or by 
any eriactment of the Indian Legislattre. “Our attention has 
“2. (1912) L L. R. 36 M. 216: 23 M. L.J. 39(F. Ba 
8. (1920) I. L. R. 48 Cal 388 (S. B.) 
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not been drawn to any statute or legislative enactment which 
makes the common law’of England the law of the land. The 
charter of Charles II granted to the East India Company and 
the later charters enjoin upon the company and its servants due 
obedience to the common and statute law of England. It was 


only towards the close of the 18th century that the Supreme. 
Courts in Madras, Calcutta and Bombay were established 
where the King’s Judges administered the common law of Eng- 


land. Outside the jurisdiction of the Supreme Courts, the 
law of the land with regard to Civil matters and the Maho- 
medan law as regards offences were administered by the com- 
pany’s Courts. The Principal Civil Court was called Suddar 
Adaulat, and the Principal Criminal Court was known -as 
Fowzdari Adaulat. © In Madras as well as in 


other provinces regulations were passed empower- 


ing the Courts to deal with Civil and Criminal matters. In 
Madras Regulation 2 of 1802 was passed giving jurisdictions 
to Civil Courts. © Then by Regulation 3 Rules of Civil Prac- 
tice in the Zillah Courts were enacted. By Regulation V the 
Saddar Adaulat or Chief Court of Civil jurisdiction was esta- 
blished. Regulation VI laid down rules for the guidance of 


Magistrates. By Regulation VIII. the Fouzdari Adaulat or 


Chief Criminal Court was established. From 1802 onwards 
various regulations were passed with-regard to the trial of 


offenders and the trial of Civil suits. By those regulations the. 


judges of the Zillah Court and the Saddar Adaulat were enjoin- 
ed to apply the Hindu Law to Hindus and the Mahomedan 


law to Mahomedans and “in cases for which no specific rule. 


may exist the Court shall act according to justice, equity and 
good conscience. ” Regulation IL of 1802, S. 17 and Regulation 
V of 1802, S. 30. . This provision was reproduced in the 
Madras Civil Courts, Act of 1873 ; and by S. 16 clause (e) “i 

cases where no specific rule exists the Court shall act, adie 
to. Justice, equity and good conscience. English judges who 
sat in the company’s Courts had cauzees and pandits to advise 


them on points of Mahomedan law and Hindu law. . They, 


naturally looked for guidance to the principles of the common 
Jaw of England as they were familiar with that law. As well 


said byea famous judge, the common. law of England is the em-. 


bodiment of common sense and in most cases the common law 
R—8&4 
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of England-supplied the judges with rules and precedence which. 
were in accordance with justice, equity’ and good conscience. 
In this manner the common law of England came to be con- 
sidered to.be the law of the land. po e X 


: There is no statutory law of torts in this country, and un- 
der the customary law of India, suits for damages for civil 
wrongs were almost unknown. British Courts in India enter- 
tain suits for damages for torts and give relief according to the 
rules of the common law of England. The same may be said 
as regards easements and specific relief before the passing of 
the Easements Act'and the Specific Relief Act. In enjoining 
the judges in India that where there is no rule of law applicable 
to a particular case, they should act according to justice, équity 
and-good"conscience, the legislature left it to them to invoke 
the aid of the common law wherever possible. By such prac- 
tice of the Courts ‘a custom has sprung up of looking to the 
inglish common law for guidance and precedents where there. 
is no customary, Hindu.or Mahomedan law or statute law 
governing the case. [It 1s-unnecessary to pursue this interest- 
ing subject further, in view of my opinion on the second 
question. -. 

The second question is granting that the common law of 
England is applicable to India whether the statute law has not 
abrogated it so far as.it is applicable to this case. S. 22 of 
the Police Act of 1859 empowered Police Officers to arrest 
without a warrant. But after the passing of the Indian Penal 
Code'in 1860 and the Criminal Procedure Code in 1861 Ss. 22 
to 43 Were repealed by Act XVII of 1862. It is contended for 
the petitioners that S: 21 gives power to arrest without a 
warrant. S. 21 lays down the duties of Police Officers. Among 
other things it shall be their duty to use their best endeavours 
to prevent crimes, étc., and to apprehend disorderly and suspi- 
cious characters. This section does not empower them to 
arrest persons without a warrant. e The intention-of the legis- 
kature'is made quite clear by the repeal of the S. 22 which gave 
power to the police to arrést without a warrant ; and the pre- 
amble to Act XVII of 1862 puts the matter beyond doubt. 
Therefore the contention that a police officer is entitled'to arrest’ 
without a watrant By virtue of 'S, "21 is untenable. Under. 


ai 
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5. 44 of the Act penalties are provided for neglect.of-duty a ' 


that section as the Act*now stands immediately follows S. 21 
and it can be safely assumed that a Police Officer is Sone 


by S. 21 to carry out certain duties, and his failure to: do so. 


without lawful excuse will subject him to penalties under S. 44. 
We must therefore look for authority to arrest without a 
warrant elsewhere. The law as to arrest without warrant 
was first codified in Ss. 100, ror, 104 and 108 of the Code of 
Criminal Procedure Act XXV of 1861, and the provisions con- 
tained in those sections have been reproduced with slight 
amendments in Ss. §4 to 57 of the Criminal Procedure Code.of 
1898. Under 5.54, a Police Officer may arrest-without a 
warrant any person concerned in a cognisable offence; any per- 
son having in his possession without.lawful excuse house break- 
ing implements; proclaimed offenders, persons in possession of 
stolen property, etc. Offences are classified as cognisable and 
non-cognisable by the Criminal Procedure Code. Cognisable 
offence is one in which a Police Officer may arrest a person 
charged or suspected of the offence without a warrant: Un- 
der S. 55 an officer in charge of a-Police Station may arrest ( r) 
any person preparing to commit cognisable offence under cer- 
tain circumstances (2) persons without ostensible means of 
subsistence. and (3) habitual offenders. S. 57 gives power to 
a: Police. Officer to arrest without warrant when any person in 
the presence of such Police Officer commits or is. accused of 


committing non- -cognisable offence and refuses on demand by a 


Police Officer to give his name and residence, or gives a name 
or residence which such Officer has reason to believe to be false, 
Such person may be arrested without® a warrant in order 
that his name or residence may be ascertained.. The offence 
of being drunk and disorderly is not a cognisable offence, and 
a Police Officer cannot arrest the alleged offender. without’ a 
warrant. He can arrest him only if he refuses to give his 


name or residence, or gives a false name or residence. _If his . 


name or residence is known to the Police Officer, the. law does 
not empower him to arrest such person.without a warrant. In 
no case other than that proyided by Ss. 54, 5 5 and.$7 cana 


Police Officer arrest a person without a warrant. The law. 


being jealous ‘of the liberty of the subjeet has set. wholesome 
bounds to the power'of the police to ‘arrest without a warrant, 
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The Criminal Procedure Code being a complete 
code defining the powers of“ the police with re- 
gard to arrest, it is not open to a Court to travel outside the 


. code for finding powers either for the police or for private 


persons to interfere with the liberty of the subject. The pro- 
visions enacted in 1861 have not been altered though the Cri- 
minal Procedure Code has been amended and re-enacted in 
1872, 1882 and 1898. In this connection I may quote the 
well known observations of Lord Herschell in Bank of England 
v. Vagliano Brothers (5). In that case the question was as 
regards the interpretation to be placed upon S. 7, sub-section 3, 
of the Bills of Exchange Act of 1882. The Court of Appeal 
relied upon the law as it existed before the Bills of Exchange 
Act was passed in interpreting the: section. | Lord Herschell 
observed : “ I cannot bring myself to think that this is the pro- 
per way to deal with such a statute as the Bills of Exchange 
Act, which-was intended to be a code of the law relating to 
negotiable instruments. I think the proper course is in the first 
instance to examine the language of the statute and to ask what 
is its natural meaning uninfluenced by any considerations de- 
rived from the previous state of the law, and not to start with 
inquiring how the law previously stood, and then, assuming 
that it was probably intended to leave it unaltered to see if the 
words of the een will bear an | Interpretation in n confor- 
mity with this view. 


Under certain special and local laws power is given to 
éertain officers to arrest without a warrant for offences under 
these Acts. Under the Madras. Salt Act VIII of 1889, for ins- 
tance, a Salt officer may arrest without. warrant a person con- 
cerned in the manufacture, sale or keeping of such contraband 
salt or dealing therewith. Under the Madras City Police Act, 
a Police Officer may arrest without warrant in certain cases. 

__ I may also quote the words of Lord Abinger in Hender- 
son v. Sherborne (9). ‘‘ The interpretation of statutes has 
always, in modern times, been highly favourable to the person- 
al liberty of the subject, and I hope will always remain so. ” 
The liberty of the subject should rrot be curtailed by importing 
something which is not warranted by the statute law of the land. 


ty 
(5) (4894) App. Cases 107, (9) 2M. and W, 236, 
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At the same time, it is not necessary to invoke the aid of the 
‘common law of England in order to justify the arrest of a per- 
son who is threatening to commit an offence against the person 
of an individual. The general exceptions contained in Chap- 
ter IV of the I. P. C. afford ample protection against threaten- 
ed violence to person or mischief to property. 


With due respect I may observe that the learned ia 
who decided Jn re Ramaswamy Ayyar (1) need not 
have rested their decision on any rule of 
common law, as the Village Magistrate ‘arrested the 
complainant to prevent harm to himself and to others, 
and he was protected by S. 81 Indian Penal Code. Ifa person 
threatens to commit an assault he can be disarmed and if neces- 
sary put under restraint to prevent harm to persons or to pro- 
perty. A private person is justified in doing an act which 
would prevent any harm happening to himself or to another 
“person provided he does that act, bona fide and without un- 
necessary force or violence. Both the Indian Penal Code and 
the Criminal Procedure Code are complete Codes of laws re- 
gulating the right of citizens to personal freedom ; and such 
rights should not be curtailed by judicial decisions unless wat- 
ranted by statutes. The common law of England applicable 
to a case of arrest without warrant does not apply to India, 
The case of an alleged illegal arrest or wrongful confinement 
has to be decided according to the law as contained in the 
Indian Penal Code and Criminal Procedure Code. My 
answers to the question referred to us, is In re Ramaswamy 
Ayyar (1) was rightly: decided, not because the 
common law of England was applicable, but by reason of the 
act complained of coming within the exceptions contained in 
Chapter IV of the Indian Penal Code. 

Venkatasubba Rao, J : | have come to the same conclu- 
sion; and as the question raised is one of great importance, I 
desire to say a few words.” 


It has been argued that the common law of England may 
be applied to India in regard to power to arrest and that a 
police officer or a private citizen can exercise the power inde- 
pendent of the provisions of the Criminal Procedure Code and 
s L (1921) L L. R. 44 M. 913. er 
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any special or ‘local law which by.S: 1 of the said Code is‘ex- 
pressly declared not to be affected thèreby. I am totally 
unable to accept this argument. The Code: sets out in great 
detail circumstances in which arrests may be made and persons 
who may exercise the right: . Provision is made for 
arrests not only after the commission of an offence but also 
with. aview to ‘prevent offences being’. committed 


and in some instances for securing the preservation 
‘of — the -peace. I may instance S. 54 
-cl. 2 which empowers a police officer to arrest without warrant 


any person having in his possession without lawful excuse any 
impliment of house. breaking. | S. 55 again authorises any 
officer in charge of a police station to arrest similarly subject 
to certain qualifications, a person found taking precautions to 
conceal his presence with a view to committing an offence or 


any /person who has no ostensible means of subsistence 


Or.any person who by repute isan habitual rob- 
ber or thief. Itis thus clear that the Code 
contains provisions in respect of arrest both for the purpose 
of preventing crimes and for bringing offenders to book. The 


subject i is exhaustively dealt with, and it is impossible to hold 
that a. power of arrest 1s possessed apart from and indepen- 


dent of the statute law. This is my view of the law as it 
stands, and I may add that as the question relates to interfe- 


rence with the liberty of the subject it is far more desirable 
on grounds of public policy and expediency, that the right 


should be precisely defined and regulated by the legislature 
than that it should be left to the Magistracy of the country to 
ascertain the law in the words of Lord Herschell in Bank of 
England v. Vagliano Brothers (5), by roaming over a vast 
number of authorities extracting the law. by a minute critical 
examination of previous decisions and probably also I may add, 
of the statements to be found in ancient text books. It has 
been pointed out to us that the only case which so far has 
decided that a private citizen possesses. a right of arrest apart 
from the statute law is Jn re Ramaswami Ayyar (1). Speak- 
ing for myself I am glad to-find that there is so little authority 
in support of the position that such right exists.. In that 
d4 . @. Sige S 7 
}, (1921) 1. L. R. 44 M. 913. `°. . 5. (1891) A. C. 107, 





AE 


PART-XVIH.] THE MADRAS LAW JOURNAL REPORTS, 671 


case the accused removed to the Police Station an individual. 
who was very drunk and bit him in the foot and tore the 


sacred thread of one of the witnesses. The question’ arose ` 


whether the accused committed an offence of wrongful res- 
traint under S. 341 of the Indian Penal Code. The learned: 
Judges, very naturally, considered that it would be unjust to 
punish a person for doing an act which in the interest of the 
orderly Government of the society and the preservation of the 
peace should be declared lawful and they justified the act with. 
reference to the power of arrest which every individual as an 
ordinary member of the general public possesses, under the 
common law of England. But with great respect, it seems 
to me, that if their attention had been invited to certain sec- 
tions of the Indian Penal Code, they would probably have 
rested their Judgment upon grounds other than that under-, 
lying their decision. S. 81 enacts that nothing is an offence 


if it be done without criminal intention and in good faith for 


the purpose of preventing or avoiding other harm to person. 
or property. “It was suggested that if a person who is under 
the influence of drink carries a revolver in his hand and runs 
amuck there must be the power to arrest him on the part of 


Every citizen as otherwise disastrous results may follow. But’ 


this ‘argument ignores that any reasonable act on the part of 
any citizen interfering with the freedom of.the drunken person 
is amply protected by the aforesaid section and by other sec- 
tions of the. Indian Penal Code. The right of private defence. 
conferred by that Code is quite adequate to meet all reasons, 
able requirements. By S. 97 every person is given a sight to 
defend his own body. and the body of ‘any other person, his 
. own property as well.as the property of other persons.. Under. 
Ss. 100 and 104 the right of private defence. may be exer- 
cised when there is a reasonable apprehension of danger to life 
or of grievous hurt to body or of robbery or of house breaking 
or commission of other serious offences. S. 100 sets out in 
very clear ‘terms that the offence which occasions: 
the exercise of the right may be an assault 
as may. reasonably . cause .the apprehension that- 
death or grievous hurt will bethe consequence 
of such assault. „ Assaut is defined by S. 351. as consisting 
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of a gesture or preparation that is likely to cause an apprehen- 
sion that criminal force will be used. +S. 103 similarly pro- 


-vides for the exercise of the right of private defence not only 


when the offences specified therein are committed but also 
When attempt to commit them are made. In my opinion, 
therefore, there is no need to resort in the circumstances such 
as those existed . in In re Ramaswamy Ayyar (1) 

the doctrine of the common law’ that every 
private individual has a right to arrest. Dealing 
with the Sale of Goods Act, 1893, 56 and 57 Vic. 

Ch. 71 Cozens Hardy, M. R. in Bristol Tramways and Carri- 
age Co. v. Fiat Motors, Lt4. (10) observes :— “I rather 

deprecate the citation of earlier decisions such as Chanter v. 

Hopkins (11) or Shepherd v. Pybus (12). The object and 
intent of the statute of 1893 was no doubt simply to codify the 
unwritten law applicable to the sale of goods; but in so far 
as there is an express statutory enactment that alone must be 
looked at and must govern the rights of the:parties, even 
though the section may to some extent have altered the prior 
common law.” In an earlier case Bank of England v. Vag- 
liano Brothers ( 5) Lord Herschell remarks :— “1 think the 
proper course is. in the first instance to examine the language 
of the statute and to ask what is its natural meaning, uninfluen- 
ced by - any considerations derived from the previous 
state of the law, and not to start with inquiring how the 
law previously stood, and then, assuming that it was probably 
intended to leave it unaltered, to see if the words of the en- 
actment will bear an jnterpretation in conformity with this 


view. . If a statute, intended to embody in a Code a particular, ` 


branch of the law, is to be treated in this fashion, it appears to 
me that its utility will be almost entirely destroyed, and the 
very object with which it was enacted will be frustrated.” I 
think that every word in the observations of these - eminent 
Judges applies with great force to the subject on hand. 


The learned referring Judges conclude their order of 
reference with these words : “ And we accordingly refer to a 
10. (1910) 79 L. J. K. B. 1109. wa 


1, (1921) I. L. R. 44 M. 913. 11. (18384 M.'L. W. 399, 
12, (1842) 3 Man. and J. 868. 5. (1891) A. C. 107 at 144, 
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Full Bench the question whether Jn re Ramaswami' A yyar (1) 
was correctly decided.’ My answer is that the grounds of 
the decision are wrong though the decision itself is correct. 

‘Wallace, J. | agree with the judgment of the learned 
Chief Justice and would also with my learned brothers, call 
in aid S. 81 of the Indian Penal Code. 


C. A. S, Reference answered in the affirmative, 
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_.. The Court. delivered the following 

JUDGMENTS :—The Chief Justice :-wThis case is referred 
to us by the District Judge of South Malabar. Itis an appeal 
from the District Munsiff of Parappanangadi. Difficulty has 
drisen owing to the fact of the District Munsif’s Court having 
been destroyed in the Moplah rebellion and the records in this 
case at the same time destroyed. We are informed that there 
are many cases similarly affected, and the learned District 
Judge asks our direction as to what is the proper course to 
adopt. | . 
' The respondent only has been represented before us, but 
his vakil, Mr. K. P. Ramakrishna Ayyar, has assisted the 
Court very much by placing before us fully everything that he 
could find whether it was for him or against him in the matter. 
| think that one can safely start with the proposition that there 
is inherent power in every Court to reconstruct its own records, 
and I think it follows that there is inherent power in the Appel- 
late Court to reconstruct the records of the Court from which 
an appeal lies to it. This power has been recognised in Eng- 
land and in America, which follows the English Common Law, 
and also in this Country. The English case that is quoted on 
the subject is Douglass v. Yallop (1). The matter was more 
fully discussed in an American case, Mc Lendon v. Jones (2), 
a judgment of the Court of Alabama which quoted and follow- 
ed Douglass v. Yallop (1) and a case which had been decided 
by the Supreme Court of New York ; and that case points out, 
“Cases must ‘frequently have occurred | in which, by 
accident, the records of Courts of Justice have been destroyed 
or lost? and it would seem strange if the Common Law had 
provided no adequate means by which the injuries growing out . 
of such accident could be averted or remedied, ” and then goes 
on to discuss the methods by which the remedy should be pro- 
vided. I call attention to it because it states the matter more 
fully than the other reported cases. In this country the 
matter came before the Calcutta High Court in 1867 in Babu 
Guru Dayal Singh v. Durbaree Lal Tewaree (3), a judgment 
of Sir Barnes Peacock, C. J. and Jackson, J. In that case 
records had been lost in transtt from the first Court to the 


1, 2 Burrows 722 : 97 E. R. 532, 2. -42 Am, Dec, 040... --- 
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second ; the second Court acted on some documents: purport- 
ing to be office .copies which the High Court held were ‘not 
regularly. proved or admitted. The Court. held. that there 
were two alternative courses open, to direct the lower appel- 
late Court to recéive such secondary evidence of the contents 
of original records as may be forthcoming, or to ordet an ‘en: 
tirely new trial. It decided against the second alternative for 
very cogent reasons with which we agree. It directed the 
lower appellate Court to receive secondary evidence of -the 
contents of the whole record, but, if not able thus to replace the 
record, that the parties should be at liberty to adduce further 
evidence and, on the record: so reconstructed and. supplement- 
ed, give judgment. While agreeing in the main with this, 
we think it desirable to state our own view of the matter. 
The first thing to observe is that the appellant has, in 
order to get his appeal-heard at all, to satisfy the Court what 
the record is of the case in which he has failed. He can come 
to the Court and say that he has. tried to get the record which 


has been destroyed. He can then ask the Court to be allowed 


to reconstruct. that record. It is then for the Court, if so 
minded.__I say. that because it is conceivable that the. Court 
may say, on the material at hand before it or on the appel- 


lant’s application that no amount of reconstructing of the re- 


cord would assist the appellant in his appeal__to permit: the 


appellant to gét-the record reconstructed... -The Court has not’ 


got to have the-case re-heard. The respondent is entitled to 
the benefit of having the judgmnt which he has got’ in his 
favour on the original hearing... It may be that, inerecons¢ 
tructing the record, the Court will have to go very near to re- 


hearing, but the Court will always. have to apply its-mind to as- 
certain not. what the rights of the parties were, but. what the 
destroyed record of the suit was and.on.that record, when. res 


constructed, it will have to act on the ordinary principles on 
which it would have acted. if the original record had been 
before it. It will be for the Judge to whom the application 
is made to decide how the reconstruction ofthe record 
is .to be attempted_afhdavits, counter-afidavits, the 
hearing of. witnesses and the admission of copies 
are alt methods which hë can in a proper case allow. He 
will, of course, get the best evidence available. It will be 
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open to him in a proper case to call for a finding of the Dis- 
trict Munsif on what the record was. It may well be in some’ 
cases that it would be’ more convenient that the Court ‘that 
heard the matter and made the record should do the recon- 
structing rather than the appellate Court and, with that in 
view, the appellate Court may well in a proper case serid the 
case to the District Munsif for the recording of evidence and. 
a finding as to what the record consisted of, which finding, when 
given, it will be open to the appellate Court to accept or reject | 
in the ordinary way. It is worth observing, that in the appel- 
late Court, probably the best evidence of what took place in 
the Court below will be found in the judgment, if that has 
been preserved, of the District Munsif or the Subordinate 
Judge, as the case may be, who heard the case and recorded 
findings. 

In the case at present before us, we have ‘the District 
Munsif’s judgment still existing, and he states on several mat- 
ters the facts that were proved before him, and it is very. clear 
that his statement as a contemporaneous statement of what 
took place before him or statement made at any rate a short 
time after it had taken place will be as good evidence as can 
be obtained and in all probability better than any other. In 
the event of the appellate Judge being unable to reconstruct 
the record to his satisfaction, it must be borne in mind that 
the onus is on the appellant to establish his grounds of appeal 
and on the respondent his cross-objections, if any. 

Therefore, in this case we direct the District Judge of 


“South Malabar to hear the appeal, and, if he thinks it neces- 


sary, to reconstruct the record for the purposes of the appeal 

in the manner suggested above. I do not think we can in 

anticipation usefully give any further instructions as to what 

should be done in these matters. 

| Costs of this reference will be costs in the appeal. 
Oldfield, J :—I1 agree and have nothing to add, 

- . Ramesam, J :—I agree. 


A. V. V. a 
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tif and defendants 2 to 
4 and legal representa- 
tives of 2nd defendant). 


Deed—Construction—Hindu Law—Widow—Transfer to daughter or other 
next reversioner—E ffect—Guift or accelaration of next reversioner’s estate—Test. 
a. deed, headed as a gift-deed, and’ executed by-a Hindu widow in favour 
of her daughter, ran as follows: “My husband had executed a Will arranging 
among others that I should enjoy until my death the undermentioned immove- 
able property and other moveable property belonging to my husband, and that 
after my death you and your descendants should enjoy the same with powers 
of gift and sale. As I too am now 68 years old, as I have;much affection 
towards you and as you and your husband have been protecting me amicably 
from the time of my husband’s death till now, I have arranged that you should 
protect me in future until my death and have this day given away to you as 
gift the right and enjoyment possessed by me at present in- the immoveable 
property comprised in the said: Will executed by.my husband. Therefore you 
yourself shall henceforth pay the entire taxes payable and enjoy the .Property 
from generation to generation with powers of gift and sale.” . The Will of 
the husband referred to in the said deed was found not to be genuine, 


Held that the deed. executed by the widow in favour of her daughter was 


a gift of what the widow believed to be her own interest in the suit property 
under the Will to her daughter, and, in case of her death before the widow 


herself, to her (the daughter’s) heirs, and that the said deed was not a sur- 
render of the.interest of the widow, 


A transfer .by.a widow to her daughter or oter next reversioner will ordi- 
narily be regarded as an accelaration of the next reversioner’s interest ; but 
this will not be the case when there are material portions of the particular docu- 


ment by which the transfer is effected, to Huppa the existence of a different 
intention. 


Appeal Agasi the decree of the Court-of ie Subordinate 
Judge of Coconada in A. 5. No. 62 of 1920 (A. S. No. 121 
of 1920 on the file of the District Court, Godavari) ‘preferred 
against the decree of the Court of the Principal District Mun- 
sif of Rajahmundry in O..S° No.. 458 of 1918. 

- G. Lakshmanna and B. ANER for appear; 

Y. AA yan for respondent, ° 


ist November, 1922, 
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The Court delivered the AA 

JUDGMENT : The foundation of the lower appellate 
Court's ‘judgment is that Ex. IV is a surrender of the interest 
of the 1st defendant. The appeal is argued on the footing 


. that Ex. IV operates merely as a gift to the 1st defendant's 


daughter Subbamma, now deceased, of the 1st defendant's 
interest in the suit property under the Will, Ex. V, purport- 
ing to have been executed by her husband now deceased. It 
is necessary to add that Ex. V has been found not to be 
genuine. Though there is no finding before us as to the Ist 
defendant’s responsibility for its being put forward, the basis 
of our decision as to" the character of Ex. IV must be the in- 
tention of the executant, the 1st defendant. 

The intention we have to collect from the wording of the 
document ; and that wording fortunately is in our opinion 
clear. Ex. IV is headed as a gift-deed, that description being 
repeated in its first paragraph. The 2nd paragraph runs in 
this way: “My husband late Korumadi Venkata Papayya 
Garu had executed a will on 2-5 1903. arranging among: 
others that I should enjoy until my death the undermentioned 
immoveable property and other moveable property blonging 
to my husband as his self acquisition, and that after my death 
you and your descendants should enjoy the same with powers 
of gift and sale. As I too am now 68 years old, as I have 
much affection towards you and as you and your husband have . 
been protecting me amicably from the time of my husband's 
death till now, I have arranged that you should protect me in 
future until my death and have this day given away to you as 
gift the right and enjoyment possessed by me at present in. the 
immoveable property worth Rs. 3,000 comprised in the said 
Will executed by my husband. Therefore you yourself shall 
henceforth pay the entire taxes payable and enjoy the property 
from generation to generation with powers of gift and sale. ” 
The material fact, on which we base our finding as to the Ist 
defendant's intention in this document is that she proceeded 
throughout with reference to her husband’s Will, first referring 
to it as the origin of her right to the property she was dis: 
posing of, next referring to it as defining the estate, which 
she was disposing of. e In these circumstances, our-construction 


of Ex. IV is that she was giving away what the Will purported 
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to give’her. ” Reference has been made to the will, as purport- 
ing to give her the éstafé she conveyed, not as really’ giving it-to 
her, in consequence of the lower appellate Court's finding that 
the Will is not genuine. But that finding cannot affect the 
view we have to take of the 1st defendant’s intention in Ex. IV. 
We must reach a conclusion as to what she wished to give with 
reference to what she was assuming in the document as to the 
genuineness of the Will. 


Construction of the actual terms. of the document as a 
justification for the lower appellate Court's. judgment. failing, 


we have been asked to construe it in favour of the plaintiff. 


respondent with reference to what is alleged to be a rule of 
construction authorized by two decisions of the Allahabad 
High Court. That rule as proposed to us is that gift by ‘a 
widow to a daughter or more generally a gift by a widow to 
another reversioner must be regarded whatever its terms, as 
an acceleration of the other reversioner’s interest. The exact 
quéstion which the learned Judges were dealing in Bhupal Ram 
v. Lachma Kuar (1) isnot clear. But we do not find that they 
intended to enunciate such a general rule as we are asked to 
adopt. In Rup Ram v. Musammat Rewati (2), Bhupal Ram 
v: Lachma Kuar (1) is no doubt followed, though apparently 
with some hesitation on the part of one of the iearned Judges. 
But in fact we are unable to collect from either of these deci- 
-sions that the Allahabad High Court has held anything, which 
will be of any use to the plaintiff in the present case. ‘The 
two decisions wé have referred’ to no doubt lay down that a 
transfer by a widow to her daughter or other next reversioner 
will ordinarily be regarded as an accelaration of the next re- 
versioner’s interest ; but the learned. Judges do not say and 
we do'not think that they meant that this would be the case, 
when; as here, there are material portions of the particular 
document by which.the transfer is effected, to support the exis- 
tence of a different intention. Taking this view we cannot 
read Ex. IV as-effecting accelaration of the plaintiff’s interest 
or as anything except a gift of what the widow believed to be 
her own interest in the suit*property under the Will to her 
daughter Subbamma and Subbamma’s heirs in case Subbamma 
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should die before the widow herself. - The result is that the 
second ,appeal must be allowed, the plaintiff’s suit being dis- 
missed with costs throughout. 

A. S. V. - Second appeal allowed. 


IN THE HIGH COURT oF JUDICATURE AT MADRAS. 


PRESENT :__SIR WALTER SALIS SCHWABE, K. C.,. Chief 
Justice AND MR. Justice WALLACE. 


P. V. Raghavachariar, by his ations 


Agent, P. R. Srinivasan ... Appellant* (Plaintif). 
n * v. 
Murugesa Mudali and others .... Respondents (Defen: 
` dants). 


Civil Procedure Code, S. 151—Inherent power to cancel an execution sale 
to prevent abuse of process of Court, where the Court was misled—Circumstances 
under which the Court will exercise the inherent power—Fixing of a low reserve 
price by reason of the decree-holder’s suppression of a former reserve price and 
of a previous bid—A pplication jor leave to bid, matters-ta.be considered in 
granting, 


The Court has inherent power to refuse to confirm an execution sale if it 
is ‘satisfied that it was misled either in giving leave to bid or in fixing the real 
price. The Court will not however exercise the inherent power unless it has 
had all the facts fully before it and is satisfied that it has been misled. ` In 
order to show that the Court has been misled, it is necessary to show either 
actual mis-statements to the Court or non-disclosure to the Court of relevant 
facts unknown to the Court and which there was a duty to bring before the 
Court. | l 

23 Mad. 227 followed. 

On an application for leave to bid, the main question for the Court to 
consider is whether it is to the advantage or disadvantage of every one con- 
cerned in order to obtain the highest price that the plaintiff should be allowed 
to bid or not. 

In this case their Lordships set aside an execution sale by reason of the 
deliberate suppression by the decree-holder in his affidavit before the Registrar 
on the Original Side of the facts, that the properties were put up to auction 
before and that the Court had fixed a very much higher reserve price and 
that a bid for a much larger amount was not accepted. 


Per Wallace, J: Order 21, R. 92 of the Code of Civil Procedure does 


l not oust the inherent power of a Court to interfere to cancel the sale even 


though no party has applied for cancellation when ‘the Court discovers in the 
course of the proceedings, that the decree-ltolder ( uetGnapurchaser) deliberately 
misled it and profited thereby to the disadvantage of the judgment-debtor or 


the judgment-debtor’s creditors. — ens a . 


*O,°S, Appeal ‘No. 83 of 1921, mm 36th: January, 1923.. 
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'On Appeal from the order of the Honourable Mr. Justice 
ime Sastri, dated ‘the 2nd day of May, 1921 and 
made in thé exercise of the Ordinary Original Civil Jurisdic- 
tion of the High Court in C. S. No. 196 of 1920. 


T. Narasimha Aiyangar for appellant. 


V. S. Govindachariar and C. Narasimhachariar for res- 
pondents. 


The Court delivered the following 


JUDGMENTS :__The Chief Justice : This is an appeal 
from an order of Kumaraswami Sastri, J., refusing to confirm 
a sale made at Court auction. He has refused to confirm the 
sale on the ground that all the facts were not placed before 


him when the reserve, price was fixed and when the plaintiff . 


obtained leave to bid. ‘There is a misapprehension. on the 
part of the learned Judge in that the application for leave to 
bid was to him, but the application to fix the reserve price was 
to the Registrar and not to him. . I do not think it is enough 
to say, in order to refuse to confirm a sale, that all the facts 
were not put before the Court on the two occasions referred 
to. . But,.in my judgment, the Court has an inherent power 
„that the Court has been misled either in giving. leave to bid or 
in, fixing the reserve price. This is only an instance of the 
inherent power. possessed by all Courts to prevent an abuse of 
the process of the Court, but, of course, the Court will not use 
that inherent power unless it has had all the facts fully before 
it and is satisfied that it has been misled. I think the principle 
is that, in order to show that the Court has been misled, it is 
necessary to show either actual misstatements to the Court or 
nondisclosure to the Court of relevant facts unknown to the 
Court and which there was a duty to bring before the Court. 
How far that duty goes, in applications for leave to bid and in 
applications to fix the reserve price may, I think, be found in 
the judgment of the Privy Council in Mahomed Mira Ravu- 
thar v. Savvasi Vijaya Raghunadha Gopalar (1). quoting 
passages from the judgments of Lord Selborne and Lord Fitz- 
-Gerald in Coaks v. Boswell (2), and they come at least to this, 
that if a party professes to give the Court information on any 
p (1899) I. 'L. IX 23 Mad. p. 227. 2, ° (1806) ITA. C. p. 232. 
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particular subject with a view to guide its discretion and obtain 


its approval, he is bound to lay before the Court all the materi- 


al information he possesses on that particular subject. 


There were two stages in which the present plaintiff gave 
information to the Court. The first was to the Judge himself 


on his application for leave to bid and I am not prepared to 


say that there were materials, relevant to the consideration as 
to whether he should be allowed to bid or not, known to him 
which he did not disclose. ‘I think he did give a very meagre 
statement of. facts on that occasion, but-I am not convinced that 
the full statement of facts was relevant for the consideration 
of the Court in deciding whether he should bid or not, because 
on that application certainly the main question for the Court 
to consider is whether it is to the advantage or disadvantage 
‘of every one concerned in order to obtain the highest price that 
the plaintiff should be allowed to bid or-not. The second 
stage in which he gave information was on his second applica- 
tion which was to the Registrar, and that was under R. 205 of 
the original side rules by which the applicant for sale has to put 
in an. affidavit stating what, in his opinion, is the best time 
and place of sale and method of advertising the same, the lots, 
if any, into which the property should be divided, and. the 
market valué of, and the reserve price to be fixed for the pro- 


perty. . “Then under R. 206 the Registrar is to determine the 


various matters and, in the event of. any objection being raised 
to the. lots, the market value or reserve price mentioned 
in the afhiidavit, the question is to be determined. by a Judge in 
Chambers. Now, an affidavit was put in of which the tenor 
was that it.was very, doubtful whether the judgment-debtors 
had any interest in the property at all which was proposed to be 
sold, that they had claims to it which were subject to 
litigation, and the outcome of that litigation, like most litiga- 
tion, was uncertain and that it was impossible, therefore, to give 
any idea of the market value. The Registrar not being. satisfied 
that that was a proper compliance with the Rule, a further 
paragraph i was added by the plaintiff that; under the circum; 
stances stated in the rest of the affidavit, the market value of 
Jot No. 1, which: is the lot in question, might be fixed at 
Rs. 3,000 ;..and so the reserve price aas fixed. . The matter 
did not go before the- “judge: because no ore seems to ħave 


PART XVIIL] THE MADRAS LAW JOURNAL REPORTS. 683 


taken any objection to hi reservation of that price. Itis true 
that.on those proceedings one of. the judgment-debtors was re- 
presented and the other had been served with a notice; but 
that fact does not, in my judgment, in any way relieve the plain- 
tiff from the obligation to set out the relevant facts in his afhda- 
vit, nor reduce the liability on him, when he does state facts; 
to lay before the Court all the material information he posses- 
ses about those facts. In this case I am quite satisfied -that 
he-did not comply with that obligation. — There wasa fact 
well-known to him, namely, that the property | in respect of 
which the jud iweni debior claimed (and has since been held by 
the Court) to have a two-thirds interest, had been put up for 
sale by the Court -before and that the Court - had fixed 
Rs. 45,000. as the reserve price and a bid of Rs: 30,000 had 
been refused on the ground that it was not great enough. It 
might have beena question for argument before the Registrar 
that, notwithstanding that fact, a very low price with no reserve 
price should be fixed in this case because of the doubt as to the 
judgment-debtors’ title, but the Registrar was not given thé 
opportunity of making up his mind upon that: or receiving any 
‘such argument because the fact was entirely suppressed from 
his knowledge. I am convinced that, whatever the result 
might be, any Tribunal that had to make up its mind as to 
what the reserve price should be would, infact, be greatly in: 
fluenced by such information as was in this case suppressed, 
namely, that the Court itself for the property in dispute had on 
a previous occasion fixed a very high price as the reserve price 
and refused’ the bid of an amount such as was refused? in this 
case. I think, therefore, that there were all the elements 
necessary for the Court to act on its inherent powers: The 
plaintiff. had taken upon himself to give the Court information 
as to the value. He had told the Court certain facts and not 
told the Court other facts relevant for the Court’s considera- 
tion and unknown to the*Court. I am - satisfied-that the 
Jearned' Judge's’ordér was tight. It seems to me that it is 
not, as I have pointed out, correct to say that he was deceived 
‘in ‘respect of the price, and I doubt if he was right in the view 
the took that in respect of allowing the pleintiff to bid he. ought 
to: have: had: that: ‘information before him. I am satisfied on 
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the other application, namely, the application before the Regis- 
trar, that there was a suppression of a material fact, and, there; 
fore, the sale cannot be confirmed. . 

This appeal must be dismissed with costs. 

Wallace, J :—I am of the same opinion. I am not satis- 
fied that knowledge of the facts of the previous auction, in 
which the property Was valued at Rs. 45,000 and as. being the 
joint family property of the plaintiff's two judgment-debtors 
and another, would have led the executing Court to refuse the 
plaintiff permission to. bid, but I am satisfied that that know- 
edge would, in the case of his second sale, in which the pro; 
perty was again advertised as the joint family property of the 
plaintiff’s two judgment debtors and another, in all probability, 
have restrained the Officer of this Court, whose duty it was to 
fix the upset price, from fixing an upset price at any figure. so 
low as Rs. 3,000, and would, therefore, have resulted in pre- 
venting the selling oficer from knocking down the property 
for Rs. 36,000. The suppression of this fact by the plaintiff 
was, therefore, a suppression of a material fact: Further, it 
was clearly his duty, when the Court had to’ fix this upset price, 
and he elected to put before it such facts as-he knew relevant 
to that point, to put forward all the material facts within his 
knowledge on that point, to enable the Court to. fix the value 
for the purpose of settling that price. In fact, it 
was his duty to put before the Court those facts 
which he chose to put forward at length in his 
subsequent affidavit of the sth of March; which he chose 
to put.forward only when the question of confirming his sale 
arose. In his affidavit of the 3rd of November, 1920, which 
does discuss the difficulties in fixing the value, the plaintiff with- 
held__deliberately, ‘I- am satisfied__the very material fact of 
the prior auction, 'anddid not fairly and openly state to the 
Court the factors in the problem which he put to himself and 
of which he himself was aware and the Court was not. That the 
Court Officer was not aware of it seems to me obvious. The 
judgment-debtors had added nothing to what the plaintiff stated 
in his afhdavit, and I find nothing in the plaintifs afidavit to 
put.the.Court on notice of this previous auction. Thus, .the 
ingredients necessary to prove misiepresentation necessary to 
justify the setting, aside'of the sale are presen‘, O,..21, ‘R,-92, 


- 
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and the Privy Council ruling in Brij Mohun Thakur v. Rai 
Uma Nath Choudhury. 1, are in my view, no bar to the Court 
interfering to cancel the sale,,even though no party has applied 
for cancellation when the Court discovers, in the Course of the. 
proceedings, that the decree-holder (auction-purchaser) deli- 
berately misled it, and profited thereby to the disadvantage of 
the judgment-debtor or the. judgment debtor's creditors. 
CALS. . Appeal dismissed. 
IN:THE Hic Court or JUDICATURE AT MADRAS. 


PRESENT :_ Str WALTER SALIS SCHWABE K. C. Crer 
Justice, AND MR. Justice WALLACE: 


The Secretary of State for India in Council 





A opellant® 
(ELR anI: 
v. 
Pandit Radhika Prasad Bapuli Respondeni (Plaintiff). 


Limitation A ct, S. 10—Spectfic purpose—Meaning—Agreement for payment 
of sum out of particular fund—Obligor if and when trustee within the meaning of 
Se 10— Seit to recover sum out of fund—Limitation Act, Art. 120—Agreement to pay 


- on demand—Suit upon—Limttation—Starting potnt—Demand if and when con- 


dilion precedent“ On demand”—Meaning—Promissory Note—Assignment of— 
Assignee’s rights—Recital mentioning smaller sum as being due for tilerest— 
Operative part assigning all rights—Effect. 


_ On the deposition of Amar Singh, the Raja of Tanjore, the United Company 
took over such of his debts’as were proved to its satisfaction under commission 
appointed for the purpose. The manner in which those debts were to be 
paid was provided for by an agreement between the Company and the creditors 
of the deposed Raja by which the Company undertook to set aside a sufficient 
part of the Tanjore Revenue to be received. by it, and to provide for the. pay- 
-ment to the creditors of the Raja, who had signed the agreement, of their 
debts. Those creditors were to receive transferable bonds or certificates, and 
sufficient revenue was to be-set apart and applied to paying the interest on 
those bonds, and also to creating and accumulating a sinking fund for the 
redemption in due course of the principal. In pursuance of that agreement 
transferable bonds, called Promissory Notes, were issued whereby the Company 
agreed to pay to the holders thereof, on the expiration of 15 months notice of 
payment, on demand at the General Treasury at Fort St. George the principal 
sum, and to pay interest half yearly as long as the Company was in possession 
of the revenue of Tanjore. The interest was to be paid-at the Treasury in 
cash to proprietors if resident in°India,; and in cash or by bills at 12 months at 
the option of the proprietors, if resident in Europe, = 

In a.suit by the assignee of one: of such Notes against the Secretary of 
State for India in Council forethe recovery of the amount due thereon, held 
W ihata trust was created by the agreement between the Company and the 
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6 

creditors of the “deposed Raja, that the Company and the Goyernment and its 
successors were trustees of the funds in their’ hands for the purpose specifically 
defined in the agréement, namely, the payment of interest and of ‘Principal | ‘of. 
the transferable bond-to be issued under that agreement, and that S. 10 of the 
Limitation Act applied to the case; and (2) .that, assuming -that Art 120 
applied to the case, time began to run only irom the date of demand jor pay ment, 
and the suit, which was filed within 6 years from that date, was not barred. 

Per the Chief Justice :-—The Company was not under a duty to- seek out 
the creditors and pay them, especially as the payment under the Promissory 
Notes was to .be to the payees or their order. It came under. ho.-liability to 
pay either the principal or interest until. the demand was made „for. payment 
at a particular place arid in some cases in a particular manner. 

A “specific purpose” within the meaning of S. 10 of the Limitation Act 
is a purpose that is either actually and specifically defined in the terms in which 
the trust is created, or a purpose which from the specified terms can oe cers 
tainly affirmed. an a ee ee 4 

Meaning of the expression “on demand, ” 


Per Wallace, J :—The trust created by the agreement did not cease by the 
issue of. the bonds, but continued and was to continue according to the agrees 
ment, so long as any obligation to pay remained on any -boad, and only when 
every. bond was discharged. . l j 

The assignment to the plaintif, which was made in 1909, recited” that the 
assignor was entitled to the Promissory Note and-to a specified. amount of inte- 
rest. The assignor was-on the date -of the assignment” entitled to a latger 
sum by-way of interest, .but the parties to the assignment ‘erroneously thought 
that interest on the Note had stopped from 1854, and hence mentioned a smaller 
sum as representing interest. The operative part of the assignment, however, 
assigned all the interest in the Promissory Note which the assignor-had. Held 
that the deed of assignment was wide enough to cover both principal and all 
interest due and’ to become .due, and the plaintiff had by virtue of it all the 
tights of the assignor, 


On appeal from the decree and judgment of the Honour 
able. Mr. Justice Coutts Trotter dated the 3rd day’ of March, 
and 3rd day of February 1921 and respectively made in the ex: 
ercise of the Ordinary, Original Civil Oe of the High 


“Court in C. S.No. 689 of 1919. 


The Advocate General instructed. by the waa mere Solicitor 
for appellant. i 

K. Rajah' Aiyar and R. eae Aiyar, for Réspondent, 

The Court delivered the following | 

JUDGMENTS :— The Chief Justice : The history of this 
matter is so clearly stated in the judgment of Coutts Trotter, J; 
that i it is unnecessary for me to repeat it and I have nothing to 
add to his statement of the facts except as to the pas title 
and I will deal with that first. ue 

The plaintiff is tha assignee of “dhe: Mukund' Lai who : 
the direct lineal descendant .of: Madhu Sahai who in the year 
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1845 had issued to him a document called a Promissory Note 
of the Tanjore debt. No. 307. The plaintiff has also obtained 
from the District Court-of Banares a succession. certificate un- 
der the Succession Certificate Act of 1889 in the matter of the 
estate of Madhu Sahai declaring him entitled to collect money 
and the interest due on the said promissory note (Ex. M.). 

The effect of that certificate ts that the plaintiff is declared to 
have whatever rights Madhu Sahai would have had in that 
Promissory Note if he had been alive, and payment to him will 
be a good discharge to the government. The assignment to 
the plaintiff, Ex. J., was made in 1909 and in my judgment it 
assigns all the rights that the assignor had as representing 
Madhu Sahai, Itis true that it recites that the assignor is 
entitled to the Promissory Note and to a specified amount of 
interest Rs. 2,833-15-0. That is the amount of interest ac- 
crued due from the date of the last payment, referred to here- 
after, up to the time when by Ex. F. published in the Fort St. 
George Gazette, it was announced that, as Madhu Sahai had 


declared that he had not received the Promissory Note No. 307, 


it. would be.paid on September 30th, 1854 and that the 
notice would be held equivalent to a tender of payment on that 
date, from which date all-interest on the said Note would cease. 
It has not been contended before us that that notice had -any 
effect: on the rights of Madhu Sahai but apparently the parties 
to the assignment thought that it had the effect of stopping the 
interest as from that date, and that is apparently the meaning 
of this recital. However the operative part of the document 
assigns all the interest in the Promissory Note which the as- 
signor had. In the translation before ts the words are “right 
and authority”. ` But we have had before us the Court inter- 
preters of Hindi and Guzarati and they agree that the words 
mean literally “the rights and powers,” and convey what we 
understand by such words as “ all the right, title and interest ” 
and include particularly all, powers of recovering by action or 
otherwise the amount due on the Promissory Note. This in 
my judgment is wide enough to cover both principal and all 
interest due and to become’ due. It follows that the plaintiff 
had bpth by the assignmeat and by yirtue, of the succession certi- 
ficate all the rights of the estate-of- Madhu Sahai. . 
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(von: XLIV; 

` I propose now to consider the rights of the plaintiff apart 
WA the Limitation ` Act and then whether that Act’ applies. 
The history of the matter, -as far as we can'ascertain' it, is that 
in 1847 one Hur Kissen Doss received through his agent one 
Pattam Narayanaswami Chetti ` the arrears of interest up ‘to 
October 30th 1846 from the date of the agreement of 1824 
referred to hereafter i.-e., Rs. 8,411--5--1 (Ex. 1. A.). The 
Promissory Note itself has a column'on the back for acknow- 
ledgment of the receipt of interest, That column contains what 
purports to be an order by Madhu Sahai to pay to Hur Kissen 
Doss, and it also contains what purports to be a further order 
signed by Madhu Sahai to pay to one Shri Girdharji Maharaj. 
This is the best that.can be made out of the endorsement on 
the original somewhat dilapidated Promissory Note, and of a 
copy of this endorsement made by the plaintiff when it first 
_ It is suggested 


that these endorsements are forgeries, and there j is some sup- 
port for that theory in that in 1853 Madhu Sahar's statement 


that he had never received the Promissory Note is officially 
Accepted as is shown by Ex. F. ‘But the United Company paid 


” this initérest to Hur Kissen Doss in 1844 on what purports to 


be the direction of Madhu Sahai and, in the absence of evidence 
that it was not done by his direction, in my y judgment the plain: 
tiff has failed to establish that this amount of interest was not 

properly paid ; and therefore in my juagment his claim to 
that amount fails. 


At Jater dates other persons made daims inder the. Pro- 
missory Note, but- they were all rejected, —one by the High 
Court made by V. Mynuswami Chetty, as appears from Ex, G 
at some date before 1864.- In 1892 one Shri Jivan Lalji put 
in a claim which was rejected__See Ex. H. It would appear | 


‘that Shri Jivan Lalji was the grandson of Shri Girdharji Maha- 


raj, whio, in Ex. E is stated to have died i in 1842; and: Jiwan 
Lalji | left surviving him, a widow and two sons, one also called 


Girdharji Maharaj (See: Ex. K). » If Ex. E, which does not 


ščem to have been proved by any one, is accurate, that Gir- 


dharji whose name appears endorsed on the’ Promissory Note 
was dead before the Promissory Ndte was issued in 1845 and 
it ‘is ‘not surprising” that doubts were thrown: in- Ex: H on ‘the 
honesty of any claim‘ made’ through him, At any’ rate no 
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payment was made of principal or interest to Girdharji Maha- 
raj or any one claiming under him, and the plaintiff has by 
Ex. K taken the precaution of obtaining a release deed from 
the present representatives of Girdharji Maharaj, and in my 
judgment the supposed endorsement to him can be disregard- 
ed. Itis not relied upon by the Secretary of State. Where 
the Promissory Note was until between 1901 and 1906, when 
it is stated that it came into the hands of the heirs of Madhu 
Sahai, we do not know. But it was originally issued to Madhu 
Sahai and was throughout his and his legal representatives’ 
property, and I find no assignment of his rights thereunder, 
except for the interest dealt with above, until the assignment 
to the plaintiff. I therefore hold that the plaintiff has the 
full rights that Madhu Sahai would have had if he were alive 
now. 

Those rights,-apart from limitation, are to be paid the 
principal, the requisite notice having been given in 1853 and 
apparently again in 1858 (See Ex. G), and interest at 4 per 
‘cent from October, 1846 until the decree herein. 

It is contended that all rights to the principal and conse- 
quently also the interest are barred. It is argued that, under 
Art. 120) of the Schedule to the Limitation Act of 1908, if 
under no other Article, the right to recover is barred 6 years 
after the principal debt became payable, i. e., from the date of 
the expiry of the 15 months’ notice given in 1853 or 1858. 
There are two answers made to this. First that time can 
only begin to run from the date of demand for payment made 
at Madras which was not until October, 1916 ; and secondly 
that the Government, who it is admitted have succeeded to the 
rights and liabilities of the United Company were and are in 
‘the position of trustees and that, under S. 10 of the Limitation 
Act, no period of limitation can apply. The learned Judge 
has found the first point against the plaintiff and the second 
in his favour. In my judgment the plaintiff is right on both 
points. i 

The first point turns on the terms of the Promissory Note 
itself. By it the Company agrees to pay to Madhu Sahai, on 
the expiration of 15 months’ notice of payment, on demand 
at the General Treasury at Fort St. Geogge the principal sum, 
and to pay interest half yearly as long as the Company was in 
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possession of the revenues of Tanjore. The interest was- to 


be paid at the Treasury in cash to proprietors if resident in 


India and in cash or by bills at 12 months at the option of the 
proprietors, if resident in Europe. 


. According to the law of England when money is payable 
on demand and nothing further is said, itis payable at once 
and without demand and time under the Statute of Limitations 
begins to run at once. The most common instances of the 
application of that principle are of money lent repayable on 
demand or at request, and promissory notes payable on de- 
mand. Norton v. Ellam (1). Itis worth noticing that this 
principle of the English Common Law has been held not to 
apply to cases in the mofussil. Tarinee Parshad Ghose v. 
Pran Kishen Banerji (2). However the principle is in terms 
applied by Arts. 59 and 73 of the Limitation Act to cases of 
money lent and bills of exchange and promissory notes payable 
on demand. But it is not extended to any other case. Art. 73 
does not apply to this case as the so called Promissory 
Note is not a promissory note within the definition of the Limi- 
tation Act. Further in England the question in such cases 1s 
stated clearly by Scrutton, L. J. in Bradford Old Bank, Ltd. 
v. Sutcliffe (3), and by Bankes and Akin, L. JJ. in Joachin- 
son v. Swiss Bank Corporation (4), where, it was. established 
that the principle did not apply to cases between customers and 
bankers. The question to be considered is whether the words, 
‘on demand’ are mere words, or whether, looking at the whole 
document, it is really intended that the demand should be 
made before the liability to pay arises. Now in this connec- 
tion, I attach very great importance to the fact that the pay- 
ment is to be made at a named place by the person liable which 
place is the address of the debtor and not of the creditor. In 
the case of Rowe v. Young (5) it was held that the present- 
ment for payment of a Bill of Exchange payable at a named 
place was a condition precedent to the right to sue on the bill. 
It is true as pointed out by Coutts Trotter, J. that that parti- 
cular rule has since been altered by Statute, but the principle 
of the decision is, in my judgment, in no way thereby affected, 





12M. & W. 461. 2. 14 Sutterland’s Weekly Reporter 224. 
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PART XIX & KK.) THE MADRAS LAW JOURNAL REPORTS. 691 


and I consider it directly in point. Further it is worth obser- 
ving that there has been no similar statutory alteration of the 
law in India. Looking at the whole document in my judg- 
ment, it was the intention of the Company to insist on a demand 
at the place named for I cannot think that it was intended that 
the Company should be under a duty to seek out the creditors 
and pay them, especially as the payment under the promissory 
note was to be to the payees or their order and the Company 
would not know who they would be at the expiration of 15 
months notice to be given at some future date. Further as 
to the interest the Company would require to know if the 
proprietor for the time being was in India, in which case it 
was to be paid in cash at the General Treasury, or in Europe, 
in which case he had an option, the exercise of which he would 
have to communicate., In my judgment the Company came 
under no liability to pay either the principal or interest until 


the demand was made for payment at a particular place and - 


_in some cases in a particular manner ; and if the Company had 


been sued without a demand it would in my judgment have been: 
a good defence to the action that no demand has been made. | 


. It follows in my judgment that the rights under the promissory 
note looked upon as a simple contract debt are not barred. 


Secondly, are the Government trustees within the meaning 
of S.10? Following the words of that section__Is the 
Government a person in whom property has been vested in 
trust for any specific purpose and is the action for the purpose 
of following the trust property? A specific purpose is a purpose 
that is either actually and specifically difined in the terms in 
which the trust is created, or a purpose which from the specified 
terms can be certainly affirmed. Khaw Sim Tek v. Chuah 
Hooi Gnoh Nech (6). In this case the terms are to be 
found in the articles of agreement of 1824 (Ex. C of which, 
| think, if this case goes further, Arts. 15 and 16 should be 
printed). It was an agreement between the Company and 
amongst others, Madhu Sahai’s predecessor-in-title. In my 
judgment, by that agreement the United Company undertook 
to set aside a sufficient part of the Tanjore Revenue to be 
ceceived by it, to provide for the payment to the creditors of 
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Amar Singh, who had signed the ae concn of their debts. 
Those creditors were to receive transferable bonds or certifi- 
cates, and sufficient revenue was to be set aside and applied 
to paying the interest on those bonds, and also to creating and 
accumulating a sinking fund for the redemption in-due course 
of the principal. In pursuance of this agreement a trans- 
ferable bond, called a promissory note, was issued as the Note 
states, in conformity with and in pursuance of the articles of 
agreement of 1824, and is now held by the plaintiff. It is 
true that by the terms of the document the Company agrees 
to pay in the events that have happened, the interest and prin- 
cipal due on the bond to Madhu Sahai or his order. He or 
his assignees could have sued on the promissory note itself and 
the Company undertook a liability to pay interest so long as 
they received the Tanjore Revenue and principal after 
15 months’ notice given by them, and it would have been no 
defence that the Company had not received sufficient revenue 
or that, after giving the notice had not got sufficient sinking 


-{und in its hands ; but, this does not in my judgment prevent 
the Company from being trustees of the fund that it did get 


into its hands, that is, of that part of the Revenue required 
for the purpose of meeting the principal and interest on these 
bonds. I agree-with the Judgment of Coutts Trotter, J., 
that a trust was created by the articles of agreement and in my 
tudgment, the Company and the Government and its successors 
are trustees of the funds in their hands for the purpose specifi- 
cally defined in the articles of agreement, namely, the payment 
of interest and of principal of the transferable bonds to be 
issued under that agreement, of which the bond in suit is one. 
I therefore hold that S. 10 of the Indian Limitation Act ap- 
plies. 

The judgment must be reduced by Rs. 8,411-§-1 referred 
to above. That is however a minor part of the case, but the 
appellant’s case partially succeeded and I think that the justice 
of the case will be met by awarding to the plaintiff three- 
fourths of the taxed costs of this appeal. 

Time for payment three menths from to day. 

Wallace, J. :— The plaintiff is suing to recover money 
due on a bond Ex. A dated the 28th July, 1845 underewhich 


the Governor in -Council promised on behalf of the East 
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India Company to pay certain principal and interest to one 
Madhu Sahai and his successors-in-title. The said Madhu 
Sahai represented a creditor of the deposed Raja of Tanjore 
Amarsingh, whose debts so far as they had been proved to the 
satisfaction of the Company under a commission appointed for 
the purpose, the Company took over, and for the due payment 
of which they made themselves responsible. The manner in 
which this was done is set out in Ex. C dated the 11th Feb- 


ruary, 1824, articles of agreement between the Company and | 


those claiming to be the crditors of Amar Singh. 


A great deal of discussion has centred round this docu- 
ment. On the best consideration that I can give it, the import- 
ant provisions in it appear to me to mean this. ‘The creditors 
who put their hands to it agreed to abide by the decision of 
the Commission appointed to determine the extent of their 


debts. The Company who were then in possession of the; 


revenues of Tanjore formerly in the possession of Amar Singh, 
on their part agreed to take over these debts so determined 
with simple interest on the balance found due at 4 p. c. from 
the date of the debt to the 30th April, 1823 to consolidate 
that sum as the principal of bonds to be issued by them to 
the creditors in full satisfaction of such debts due by Amar 
Singh, the bonds-to carry simple interest at 4,per cent. per 
annum to be paid half yearly from the 3oth April, 1823 ; 
such interest was payable only so long as the Company retained 
the Tanjore revenues, while the payment of principal was 
not so conditioned. Such payment to be made only after 
15 months’ notice by the Company. , In order to provide 
means for the redemption of these bonds, the total principal 
of which amounted, we are told, to nearly nine lakhs of rupees, 
a reserve fund sufficient to pay the interest was to be set apart 
by the Company out of the Tanjore revenues plus a sum equal 


to 5 per cent., of the principal annually out of the same re- 


venues, as a sinking fund" to meet the principal ; and on this 
sinking fund, the Company would pay four per cent per anrium 
to be paid from general reyenues. This latter stipulation is 
important as showing that the Company regarded the sinking 
fund as a separate fuad with them belonging to and for the 
benefit of othefs. The sinking fund was to remain in ex]s- 
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tence and be a charge on the Tanjore revenues until all the 
bonds were discharged. Art. 15 of tht deed further stipu- 
lates that the deed shall not operate to make the Company’s 
property apart from the Tanjore revenues, liable for these 
debts or any other debts owing to these creditors of Amar 
Singh, or to make even the Tanjore revenues liable unless 
these are received by the Company at Madras. The effect 
of this agreement clearly is, I think, that the Com- 
pany, who had come into possession of the Tanjore re- 
venues and recognised the justness of the claims of Amar 
Singh’s creditors on these revenues, took on themselves the 
obligation ‘to pay these debts and constituted themselves 
trustees, so far as they were and remained in possession of the 
Tanjore revenues, for the payment of these bonds so issued, 
and undertook to set apart a sufficient portion of these revenues 
as a trust fund to be used for the payment of interest on, and 
the ultimate redemption of, these bonds until all of them were 
discharged. 5 

In pursuance of this agreement, bonds, as contemplated, 
were issued, and Ex. A the bond under which the plaintiff sues, 
is one of them. It is not denied that it is undischarged as 
regards the principal and most of the interest. 

The plaintiffs contention is twofold : firstly he sues on 
Ex. A on the ground that he is entitled to be paid on it from 
the trust fund maintained ad hoc by the Government and 
therefore his claim cannot be barred, since the Government 
plead limitation against a trust obligation, and secondly, that, 
apart from any question of trust, and even if there is no trust 
fund, the payment is not barred by limitation. The Govern- 
ment claims that the trust, if created, (and its creation 1s not 
strenuously disputed) came to an end when Ex. A was issued, 
and that Ex. A is only an ordinary contractual bond between 
debtor and creditor, whereon payment is barred by limitation. 
Fx. A itself states that it was issued in pursuance of the agree- 
ment Ex. C detailed above, and the whole tenor of it shows that 
this was so. The Advocate-General’s chief contention is that, 
in Ex. C, it was laid down that the amount of principal and 
interest found by the Commission to be due to any particular 
creditor of Amar Singhs was to be satisfed by, the ‘bond te be 
issued and that that implied that on the issue of the bond, the 
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trust ultimately ceased. That view I cannot accept. The 
debt of Amar Singh avas indeed to be satisfied once and for all 
by the bond, but the agreement went on to make distinct pro- 
vision for the ultimate satisfaction of the bond itself, by an- 
nouncing a promise of a sinking fund to be maintained until the 
bonds were fully discharged. It is not denied that the sinking 
fund was maintained and the Government Notifications of the 
24th June, 1853 Ex. F, and the 18th December, 1858 (filed 
in this Court) indicate that it was so being maintained, and 
of course: Government was bound under Ex. C so to maintain 
it until all the bonds were discharged. Government has been, 
since, the date of Ex. C, in possession of the Tanjore revenues, 


and I must presume that it has carried out the promise con- 


tained in that document. 

So then we have the position that pari passu with the issue 
of and running of the bonds, the sinking fund to pay them off 
was being accumulated, until, by 1858, all except four bonds, 
of which Ex. A was one, had been paid off, and that in 1858, 
Government had sufficient sinking fund to clear these also. 
It is plain then that Government had been all along holding in 
trust for the bond holders the amounts necessary to pay off 
each bond. The trust had in fact not ceased by the issue of the 
bonds, but continued and was to continue according to the 
agreement, so long as any obligation to pay remained on any 
bond, and the trust fund could be dissolved only when every 
bond was discharged. Ex. A has not been discharged. 
The trustee. must therefore meet it from the trust 


fund so far as that fund is sufhcient to meet it, and 
he cannot be heard to plead that he ig not bound to do so or 


that the payment is barred by time, and thus in effect appropri- 
ate to himself the trust fund. To this part of the case no de- 
fence can be put forward against payment other than one of 
two pleas (1) that such a loss in the Tanjore revenues has 
taken place that the trust fund was exhausted so that the bonds 
cannot be redeemed from it, or (2) that all the bonds have 
been discharged. Neither plea has been here advanced.. 
Another argument to show that the trust came to an end 
with the issue of the bonds is basedon the wording 
of „Ex. A, itself. Ex. A no doubt does not mention 
any sinking futid or reproduce afticle 15 of Ex. C, 
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which makes only the Tanjore revenues liable for the debt. So 
far as its wording goes, the Governor ig Council is prepared 
to meet the obligation to pay the principal and interest from 
general revenues. Interest no doubt would not be payable if 
the company had wholly lost the Tanjore revenues, but appa- 
rently the obligation to pay four general revenues would conti- 
nue even if the Tanjore revenues while not wholly lost, never- 
theless proved insufficient to meet the bond. Incidentally, 
this shows that Ex. A was something more than a mere warrant 
or declaration of intention to carry out Ex. C, or a mere label 
to indicate to the holder of the Ex. A what his share in the 
trust fund was. 


But apart from that, the present question is was the 
original trust obligation charged on Tanjore revenues 


thus converted when Ex. A was issued, into an ordinary con- 
tractual obligation to pay from general revenues so that the 
trust obligation had come to an end ? I can find no ground 
for such a conclusion. The wording of Ex. A so far from in- 
dicating any novation from the agreement Ex. C, directly pur- 


. ports to be in pursuance of Ex. C. The probable explana- 


tion of the use of language Ex. A loose enough to make the 
Company’s general revenues liable for the bond, is that the risk 
of the company losing the Tanjore revenues, which was a real 
risk in 1824, had by 1845 become negligible, and it became 
a matter of indifference to the company whether the bond was 
redeemed from the trust fund fed by Tanjore revenues, or 
from general revenues, while beyond that Government always 
had the safeguard that interest was not payable, if the Tanjore 
revenues are lost, while principal was not payable until Govern- 
ment chose to give notice. Had there been any risk at the 
time of the issue of the bond in 1845, it is obvious that the full 
terms of the agreement in Ex. C would have been strictly set 
out in Ex. A, and that a bond professedly issued in pursuance 
of that agreement would have, if it had been at all necessary, 
limited the liability of the Company to a charge on the Tanjore 


revenues as set out in Ex. C. There is nothing in the wording 
of Ex. A, then, to indicate that Ex. C was not being carried out, 
that the trust fund was not in béing, or that there was any 
fresh agreement at the time of Ex. A which put an end to the 
trust. In fact its wogding implies tleat the trust set out in 
Ex. C. had been accepted and was being carried out thereby. 
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` My conclusion on this part of the case then is this: there is The 
l Secretary of 


and ought to be a trust fund in existence for the payment of the ` Stae for 


amount due under this bond. Government cannot be heard to Per 
say, nor is it in fact pleaded, that they have broken that trust aii 
a 


or have not maintained the fund. - ‘The plaintiff, assuming that Radhika 


he-is the real beneficiary under. the bond, is entitled to enforce Bacal 
his claim under Ex. A as if he were, as he is, one’ of the bene- os 
Wallace, J. 


ficiaries under this trust, and if there is sufficient money in the 
fund to discharge what is due on this bond, the money due un- 
der it must be paid, and payment of it cannot be barred by li- 
mitation, since a trustee ‘cannot be allowed to vouch a statute 
of limitation against a breach of trust, andthe present suit is 
clearly one for the purpose of following i. e. for recovering 
for the cestique trust, in the hands of Government trust pro- 
perty vested in it for a purpose: specific ‘and specified in this 
case by the author of the trust. - So far then as the trust fund 
will discharge Ex. A it must do. so, but if and in so far as, the 
trust fund is insufficient to discharge Ex. A and therefore the 
obligation to discharge it falls on the ordinary revenues, Ex. 
A:is enforceable against these general revenues only as an 
ordinary contract between a debtor and.a creditor. It might 
in certain circumstances therefore have been necessary to’ en- 
quire how far the trust fund will suffice to meet Ex. A but, for- 
tunately; in the present case it is not necessary, for two reasons: 
e first; Government has not pleaded that the trust fund is insuff- 
cient to meet Ex. A ; and secondly, I hold, in agreement with 
the learned Chief Justice that even as an ordinary .contract, 
Ex. A is enforceable in plaintiffs favour. es 


Turning to this second part of the case, viz., whether, 
apart from any trust, payment under the bond 1s barred by 
limitation, I agree with and have very little to add to, what 
the learned Chief Justice has said. As to the question of the 
meaning of the phrase ‘on demand’ at a particular place, I 
would note the significance of the general notification of 1858 
filed in this Court, which, after giving the necessary 15 months’ ° 
notice announced that “on presentation of the notes to the 
Accountant General at Fort St. George,” a certificate for pay- 


ment both of principal and interest would be issued. It is 
clear then that befére Government became liable to pay on the 
R— 88 
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notes, whether principal or interest, that is, before any of the 
debt became due, there was to be a specific demand accom- 
panied by presentation of the note at the Accountant General's 
office at Fort St. George. 

I have nothing to add to what the learned Chief Justice 
has said regarding what plaintiff has acquired under the assign- 
ment deed, Ex. J., except that I do not think it necessary to con- 
sider the scope of Ex. M or to decide whether it 1s co-extensive 
with Ex. J., or not. Personally I think it is limited to ‘the 
sums named in it, but it is not a point of importance at present. 

As to the disallowance of Rs. 8,411-5-1 the plaintiff clearly 
has no right to that sum. The assignor believing no doubt 
that under the Notification of 1853 Ex. F, interest ceased from 
30th September 1854, calculated the interest due to him up to 
that date from 30th October 1846, the date up to which, ac- 
cording to the endorsement of the note Ex. A, interest had 
been paid by Government to Harikishendoss described on Ex.A 


‘as the gencral attorney of Madhu Sahai, the original holder, 


and Rs. 2,833-15-0 represents. that sum. The plaintiff 
has shown no reason for us to suppose that that sum was not 
paid to the holder’s attorney and the Government books Ex. I 
(a) show that it was-so paid. The plaintiffs assignor claim- 
ing from Madhu Sahai and therefore the plaintiff himself could 
have no right to have this sum paid over again ; and the plain- 
tiff’s assignor evidently was quite aware of this, and therefore, 
refrained from assigning that sum over to the plaintiff. 

I thercfore agree with the order proposed by the learned 
Chief. Justice. 


A-S. V. 
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PRIVY COUNCIL. 


PRESENT :— Lor PHILLIMORE, SIR JOHN EDGE, SIR > 


LLAWRENCE JENKINS AND LORD SALVESAN. 


Baikuntha Nath Chattora} YA Appellant®. 
v. 
Prasannamoyi Debya and another pii Respondents. 


Will—Executton—Issue as to—Finding proper in case of—Forgery—Finding 
as to, not proper—Draft of Will—Person preparing—Evidence of—Value of— 
Execution of Will—Understanding by or mental capacity of testator—Issue as 
` to—Distinction—IWitness turning hostile—Procedure—Declaration that he turned 
hostile unnecessary—Evidence Act, 8. 154—E ffect. 

The burden of proving a Will is on the person who sets it up, and, in a 
case in which a paper writing is propounded as the last Will of a person, it 
is enough, when the Court decides against the proponent’s case, to record a find- 
ing that the alleged Will is not proved, The Court goes beyond what the 
law requires in recording a finding that the Will is not a genuine document, 
but a forgery. 

On an issue as to whether a paper writing alleged to be the last Will of 
a lady was or was not in fact executed by her, the evidence of a pleader who says 
that he prepared a draft on the basis of which the alleged Will is said to have 
been executed has little or no bearing. Such evidence might be of distinct 
value if the issue was whether the testatrix had understood an instrument 
admitted or proved to have been executed by her, or if her mental capacity had 
been questioned. l 

S. 154 of the Evidence Act says nothing as to declaring a witness hostile 
but only provides that the Court may in its discretion permit the person who calls 
a witness to put any questions to him Shien might be put in cross-examination 
by the adverse party. 

In a case in which the value of the proof of the execution of an alleged 
© will depended upon an appreciation by the trial Judge of the credibility of the 
witnesses, their Lordships reversed the decision of the High Court and restored 
that of the trial Judge. 


Appeal from two decrees of the High Court of Cakutta,, 
dated 14th April, 1921, reversing two decrees of the Court 
of the Dt. Judge of Bankura dated 20th February, 1920. 

De Gruyther K. C. and Brown for appellant. 

Lowndes, K. C. and Parikh for respondents. 

8th Dec., 1922. The Judgment of their Lordships was 
delivered by ° 

SIR LAWRENCE JENKINS :__These are consolidated ap-" 
peals from two decrees of the High Court of Judicature in 
Bengal, dated the 14th April, 1921, reversing two decrees of 
the Court of the District Judge of Bankura dated the 20th 
February, 1920,. © a @o.e 


P.C. 
Baikuntha 
Nath 
Chattoraj 
p. 
Prasanna- 
moyi Debya 


Sir 
Lawrence 
Jenkins. 


e 
P. C. 
Baikuntba 
Nath 
Chattoraj 
v, 
Prasanna- 
moyi Debya 
Sir 
Lawrence 
Jenkins. 


700 . i:THE MADRAS LAW/JOURNAL: REPORTS, (VOL. XLIV. 


Madhusudan Chattoraj, a Hindu governed by the Daya- 
bhaga School of Hindu Law, died leaying four sons, Radha 
Ballav, Brahmananda, Raj Ballav, and the present appellant 
Baikuntha Nath. 

Brahmananda died in 1913 ead all his property by will 
to his widow, Mandakini Debi. Mandakini died on the 
16th September, 1918, and her sister Prasannamoyt 
Debya, the widow of Raj Ballav, and the respondent 
in these appeals, propounds in this litigation a paper 
writing dated the 14th September, 1918, as the last will of 
Mandakint. 

She is opposed by Baikuntha Nath, her Racked s younger 
brother, and by Asutosh Chattora], Radha Ballav’s son. . The 
interest of the objectors is not in dispute. 

The District Judge pronounced against the will and aant 
ed letters of administration to Baikuntha Nath. The High 
Court,. reversing this decision, ordered and decreed that pro- 
bate of the Will should issue to Prasannamoyl, and that the ap- 
plication for letters of. administration made by Baikuntha Nath 
be dismissed. 7 


The outline of the story as to the aeoo and exe- 
cution of the alleged will as presented on behalf of the pro- 
ponent is briefly as follows. ” On the 13th of September Nata- 
bar Mukerji, it is said, chanced to call on Mandakini, whom he 
decribes.as his Dharam mother, and found her suffering from 
fever. ---He was told- by the night of that day that she intend- > 
ed to execute a will, and that he should stay there to manage 
its execution. On the 14th at 2 p. m. he was asked to arrange 
for the execution of the will, and on his protesting that he had 
no experience in will drafting, he was given a draft that had 
been prepared for Mandakini by a pleader named Upendra 
Nath. A pleader named Babu Bhut Nath Mandal was then 
called in; he examined the draft, -and dictated the document 
now propounded to Natabar, who wrote it out. 

At 4 or 4-30 in the same afternoon it was read over and 


‘explained. to Mandakini, but as she was, illiterate Natabar 


signed her name for her. The paper writing was signed by 
seven. attesting witnesses, Bhut Nath Mandal, Kandarpa Be- 
hari. Ghose, Rai. Narayan Biswas, Trailokya | Nath Karak, 
Nagendra Nath Ghose, Surendra Nath Mandal and Gost 
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Behari Mandal. It was then taken to Prasannamoyi, who 
was in an adjoining hut, but as she too was suffering from 
. fever, it was taken back to Mandakini, who, helped by Nata- 
bar, took the will to another hut and placed it in an iron safe 
together with the draft. Natabar stayed at. the bari that 
night and then left. Mandakini died on the 16th of Sep- 
tember. 

This is the proponent’s version of what happened. The 
objectors contest its truth. 


In proof of the execution the proponent has called Nata- 
bar, the writer, and four of the seven attesting witnesses. On 
Surendra Nath Mandal no reliance has been placed by either 
Court, and his evidence need not be considered. 

Nagendra Nath Ghose does not support the proponent’s 
case, for in his examination in chief he declared that he did 
not. know whether Mandakini executed any will, and that it 
was to a blank paper that he put his signature at the request 
of Ram Lal Gosain.. 


An application was therefore de to the District Judge 
to declare the witness hostile and to allow the proponent to 
cross-examine him. | 

This is a position for which provision is made by 5. 154 
of the Evidence Act, which says nothing as to declaring a wit- 
ness hostile but provides that the Court may in its discretion 
permit the person who calls a witness to put any questions to 
him which might be put in cross-examination by the adverse 
party. i 

One of the Appeal Court’s adverse comments op the Trial 
Judge’s conduct of the case is that eross-examination of this 
witness was improperly disallowed. No such objection was 
made in the grounds of appeal to the High Court, and it would 

seem as though this comment must have been made without 
the Court’s attention being drawn to that portion of the order 
sheet in which the District Judge remarks, as the record of 
the deposition indicates, that the witness was virtually cross- 
examined, though the Judge in fact did not think he had turned 
hostile. è 


On this part of the case therefore it only remains to con- 


sider. ‘the “evidence of the writer, Natabar Mukerji, and the 
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~~ 


two attesting witnesses Bhut Nath Mandal and Trailokhya 
Karak. ae 


In a sense Natabar is the most important figure. . The 
part he 1s satd to have taken has already been indicated. 


Though his home was in the neighbourhood of Kundu 
Pushkarni where Mandakini’s bari was, he was actually em- 
ployed at the date of the alleged execution at the Nakarka 
colliery 300 or 400 miles distant. His story is that-in Sep- 
tember, 1918, hearing of his wife’s. illness, he returned to his 
home, which is 6 miles from Mandakini’s bari, having taken 
seven days’ leave for that purpose. He went on the 13th 
of September to see Mandakini reaching her bari about noon. 
On the 14th there was the preparation and execution of the 
will, which has already been sufficiently described for the pre- 
sent purpose. {f this be accepted, as it was by the High 
Court, as a true story, there would be no difficulty in holding 
the will proved. But the District Judge before whom the 
witness was examined, did not believe Natabar’s testimony. 
In arriving at this conclusion he was to a considerable extent 
“influenced by-the letter and post-card, Exhibits A and At. 
Though it possibly is not a matter of any great importance, 
it would seem probable, from such postmarks as are available, 
that the post-card, contrary to what has been supposed, was 
later than the letter. 


The District Judge regarded the letter as showing in the 
light of the facts to which he refers that Natabar was not in 
Kundu Pushkarni on the date the alleged will is said to have: 
been executed. The High Court did not share this view, and 
evidently was greatly inflenced by the idea that Natabar was 
never called upon to explain the contents of the communica- 
tion. The same contention has been urged on this appeal, but 
it is founded on a misapprehension. 


The letter was not sprung on the proponent as a surprise 
at the trial. In the previous arbitration proceedings the letter 
and post-card were produced evidently as relevant to the issue 
whether the will set up by Prasannamoyi was a genuine and 
valid document, and for the purpose ef raising a suspicion in 
the minds of the arbitrators, as indeed would seem to have 
been its effect (see the deposition of Harish Chafedra Sarkar) ¢ 
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When then the letter and post-card were shown to Natabar 
the purpose must have been well understood, and from the 
record cf his deposition it is manifest that after being shown 
the letter he was directly asked whether it was not a fact that 
he was not at Mandakini’s bari on the alleged date of execu- 
tion. 
On re-examination no attempt was made to elicit any cx- 
planation, and the learned Judge delivered his judgment in 
eight days, when the incident and the impression it created 
must still have been fresh in his mind. In their Lordships 
opinion the materials on the record when carefully examined 
do not support the High Court’s criticism. | 

But it is not by these exhibits alone that the District Judge 
was influenced. Natabar, though alleged to have been in 
constant attendance at Mandakini’s bari from noon of the 13th 
to the night of the 14th, was not seen by the doctor, Sham 
Charan Barat, who was the lady's medical attendant through- 
out her illness and saw his patient every day. And not only 
did he not see Natabar, but he deposes that he did not hear 
of any will by Mandakini during the time he treated her. 
‘There are other witnesses to the same effect to whom allusion 
will be made later. 

Bhut Nath Mandal is not only an attesting witness, but 
:s said to have dictated the will using for that purpose the draft 
exhibit 2. Though he is a pleader of the Burdwan Court, his 
persistent attempt to evade his obligation to give evidence does 
not inspire confidence in him as a witness. The District Judge 
was unable to believe him : He certainly was in the best posi- 
tion to judge of his credibility, and no sufficient reason 
has been shown for disturbing his appreciation of this wit- 
ness’s testimony. | 

Trailokhya Karrak is a junior servant of Prasannamoy! 
on the small pay of Rs. 48 a year. 

He deposes to the due exccution of the paper writing, but 
the Trial Judge did not think him a witness on whose testimony 
its genuineness could be supported. And it is significant that 
while Trailokhya is called senior and superior in service, Ra} 
Narayan Biswas, the chief gomasta, though an attesting wit- 


ness, was ‘not gited. ° ° 
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Prasanna was examined on commission. She does not 
depose to the actual exccution, of the paper writing, and a 
evidence does not materially strengthen her case. : 

This will be an appropriate place at which to idei to the 
evidence of Upendra Nath Das. He is not a witness to the 
execution of the will, but he deposes, and no doubt truly, to 
having prepared the draft Exhibit 2. The Courts in India 
have ın their Lordships’ view attached more importance and 
significance to this document than it deserves. There can be 


no doubt that the alleged will was based on it, and with such 


modifications as were necessary for the purpose in hand was in 
effect a reproduction of it. It might have been of distinct 
value if the issue had been whether Mandakini had under- 
stood an instrument admitted or proved to have been executed 
by her, or if her mental capacity had been questioned. Bur 
that is not the issue here ; the only matter in contset 1s the fact 


of execution by or on behalf of Mandakini. Upendra’s 


statement that he cannot give the month or year of the draft, 
and that he cannot be positive if the draft was before or after 
the- 16th September, which is the date of Mandakint's 
death, may in view of his intimate connection with the litiga- 
tion invite a certain amount of comment, but their Lordships 
find nothing on the record that would justify any imputation 
that this pleader of 20 years’ standing was party to any cons- 
piracy or knowingly prepared the draft to further any sinister 
purpose. But at the same time their Lordships consider that 
his evidence has little or no bearing on the question whether or 
not the alleged will was in fact executed. . 

From this survey of the evidence it ts apparent that his 
is eminently a case where the value of the proof depends upon 
an appreciation by the trial Judge of the credibility of the wit- 
nesses. ; 

In their AA opinion there is no sufficient reason 
shown for disturbing that appreciation, and in so saying they 
do not over-look what has been urged as to the propriety of 
the dispositions in view of the close relationship and intimacy 
between Mandakini and Prasannamoyi. | aT 

But the proponent’s difficulties*do not end with the ı in- 
firmity of her direct evidence as to executjon. Therg are other 
factors in the case which call for especial caution in approach- 
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ing the proponent’s story. The document was not actually sign- 
ed by Mandakini, andeso there is not the assurance of genuine- 
ness that would have been afforded by the presence on it of her 
recognised signature. Then again the absence of Mandakini's 
relations and connections invites comment, as does Prasanna- 
moyt’s conduct and her delay in putting forward the will after 
Mandakini’s death. 

In contradiction of the story of execution several witnesses 
have been called who declare that, notwithstanding the oppor: 
tunities of observation they possessed, Natabar was not seen 
by them at Mandakini’s bari and no will was mentioned: 
Another witness, Kalipada Roy, described as a doctor, deposed 
that he was asked by Kandarpa Ghose and Ram Lal Gossain to 
become a witness to a will alleged to have been executed by 
Mandakini and further to say that he “ had attended Mandaki- 
ni during her last illness and that she executed a will in presence 
of such and such persons.” This, he says, was after the death 
of Mandakini. The District Judge did not disbelieve him. 

The High Court regarded this witness as “ obviously unre- 
liable, ” apparently under the impression that his evidence was 
that he had been asked to be an atiesting witness to a will then 
inthe safe. But that is not the sense in which their Lordships 
read his evidence, for the expression used by him points to a 
request to be a witness to the will at the trial, arid this involves 
no such impossibility as the learned Judges ascribe to his words. 


Ananta Lal Ghose’s evidence may merit the doubt thrown 
on it by the High Court. No great reliance was placed on it 
by the District Judge, nor will their Lordships treat jt as of 
any value. It, however, calls for this remark that it does not 
in their Lordships’ opinion justify the charge founded on it in 
the argument before this Board that there was a conspiracy on 
the part of the objectors to procure false evidence in order to 
defeat the will. No such suggestion was made in the grounds 
of appeal to the High Court, or even in the appellate judgment 
or the case for the appellant on these appeals. It was first 
advanced in the argument before the Board, and in their Lord- 
ships’ opinion has no adequate foundation. 

It may be that when the proponent’s case was closed the 
precise character of the adverse evidence in disparagement of 
the alleged will was not anticipated, but the strength of the op- 
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position must have been sufhciently apparent to show the urgent 
necessity for calling all available evidence. And yet Raj 
Narayan Biswas and Kandarpa Behari Ghose, two of the at- 
testing witnesses, were not called, nor was Ram Lal Gossain 
to whom Nagendra Nath Ghose refers, though he seems to 
have been assisting in the conduct of Prasannamoy1's litigation. 
The conclusion at which the District Judge arrived after 
a careful consideration of the evidence and all the circumstances 
of the case was that the will was not a genuine document, but a 
forgery. In so finding he went beyond what the law requires: 
The burden of proving a will is on the person who sets it up, 
and it would have been enough for the purpose of this case to 
find, as their Lordships hold to be the case, that the alleged 
will was not proved. Their Lordships will, therefore humbly 
advise His Majesty that these appeals be allowed, the decrees 
of the High Court set aside, and those of the District Judge 
restored with costs throughout. The respondent Prasanna- 
moyi must pay the appellant’s costs of these appeals. 
Solicitors for appellant : Watkins and Hunter. 
Solicitor for respondent Edward Dalgado. 


Appeal allowed. 





PRIVY COUNCIL. 


PRESENT :—- LORD DUNEDIN, LORD ATKINSON AND 
Lorp WRENBURY. 


Champsey Bhara and Company bot A ppellants* 
v. 
The Jira} Balloo apung and Weaving Company, Ltd. - 
Respondents. 


(On Appeal from the Bombay High Court. ) 


Arbitration—Award—Error of law apparent on the face of record—Jurts- 
diction—Reference clause. 

An arbitrator is constituted the sole and final Judge of all questions of 
law and fact referred to him and the only exceptions are cases where there 
is corruption, fraud or an error of law apparent on the face of the award. In 
jhe latter case, the award must have been ‘based upon some erroneous legal 
proposition. 

Hodgkinson v. Fernie, 3 C. B. N. S. 189 ; British Westinghouse Company 

'. Underground Electric Ratlways Company, (1912) A. C. 673 followed. 


Landauer v. Asser, (1905) 2 K. B. 184 referred to. 
eg ee le eee 
aP, C, A. No. 73 of erg21 and 16 of 1922. “ 6th Marcl?, 1923. 
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The question whether the arbitrator acts within his jurisdiction or not 
depends solely, upon the clause of reference and is to be decided by the Court. 

Sanderson v. Armour (1922) S. C. H. L. 117 followed, 

Decree of the High Court reversed. 


Consolidated Appeals (Nos. 73 of 1921 and 16 of 1922) 
from two Decrees of the Bombay High Court, one reversing 
and the other affirming two Orders of the same Court in its 
Original Jurisdiction. 

The appellants in the first of these appeals entered into 


two contracts to sell certain bales of cotton to the respondents. 
The contracts were made subject to the rules and regulations 


of the Bombay Cotton Trade Association, Limited. The 


bales were delivered but the respondents objected that the 
quality of the cotton was not up to contract. There was an 


arbitration and an award as to quality. The respondents then 
rejected the cotton and the appellants claimed damages. The 


dispute was referred to arbitration under S. 13 of the regula- 
tions. The award was in favour of the appellants. The 


respondents presented petitions to set aside the award on two 
grounds’: (1) that there was no question referable to the 
arbitrators under S. 13 ; (2) that there was an error of law on 
the face of the award. The trial Judge dismissed’ the peti- 


tions. On appeal, the High Court reversed the order of the 
trial Judge in one petition on the ground that there was an 


error of law and affirmed the order on the other petition. 
Hence the two consolidated appeals. 


The material sections of the rules and regulations and the 


award are fully set out in their Lordships’ Judgment. 

1923. Feb., 6, 8,9. Upjohn, K. C. and Wallach for 
the appellants : The reference to arbitration was properly 
made under S. 13 of the rules and regulations. The arbitra- 
tors had jurisdiction under the terms of reference. ‘There is 
no error of law on the face of the award. The award was 


not based upon the letters which were only mentioned in the 
narrative of facts. Rejection of the cotton does not end the 


contracts. The High Court was wrong in interfering with 


the award. The error of law must involve an erroneous 
legal proposition on which the award is based. Nothing of 


the kind appears in the present case. Reference was made to 
Hodgkinson v. Ferine (1) and British Wstinghouse’ Company 
y. Underground Railways Company (2). 

n 3C B. (N.C) 18. 2 (1912) AC. 673 
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Lowndes, K. C., Raikes and Claughton Scott for the res- 
pondents : The respondents rightly refused the cotton as not 
being up to the contract. On the rejection, the contract was 
at an end. There was then nothing left for submission to 
arbitration. The contracts are void as they were wagering 
contracts and the submission is void under Bombay Act III of 
1865. The arbitrators had no jurisdiction. Further there 
was an error appearing on the face of the award. The ar- 
bitrators misinterpreted Art. 52 of the Regulations of the 
Bombay Cotton Trade Association which dealt with what 1s to 
happen when arbitrators make certain findings as to quality. 
Landauer v. Asser (3) was referred to. 


1923. Mar. 6. The Judgment of their Lordships was 
delivered by 


Lord DUNEDIN :__In these consolidated appeals it will 
be cogvenient.to consider the first case by itself. -The appel- 
lants as sellers entered into two contracts with the respondents 
as buyers of certain bales of cotton. The contracts were 
made subject to the rules and regulations of the Bombay Cotton 
Trade Association, Limited. R. 12 of the said Association 
provides :—. . 


** All questions or disputes as to quality between buyer .and seller shall be 
referred to the arbitration of two disinterested persons, one to be chosen by each 


_ disputant, such arbitrators having the power to cail in a third arbitrator. The 
. award made by such arbitrators or any two of them shall be final and binding 


subject only to the right of appeal to the Appeal Committee. All arbitrations 
held under this Rule must-be held in accordance with R, 5, and only share- 
holders aad{or Directors shall be eligible to act on arbitrations held in the 
rooms of the Association. eAssociate members, however, shall be eligible to. act 
as arbitrators when the arbitration is held in the seller’s jetha andjor godown 
as provided under R. 5.” 


Rules 13 provides: :—. 


“All questions in dispute (other than that of quality) arising out of, of 
in relation to, contracts made subject to the Rules and Regulations of the Bombay 
Cotton Trade Association, Limited, provided one of the parties to the contract 
ig a member or associate member of the Association, shall be referred to the 
arbitration of two disinterested persons being shareholders or directors of the 
Association, one to be chosen by each disputant ; such arbitrators having the 
power to call in.a third arbitrator who must also be a shareholder or director 
of the Association. . 

ST! Lee eee ee Semen ees Mee eee 


AA ere 
3. (1905) 2 K, B. 184, : 
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“The award made by a arbitrators or any two of them shall be final and 
' binding on both parties, subject only to the right of appeal to the Donte within 
15 days of the date of the Arbitrators award on payment of Rs. 100,’ 


The cotton was clelivered but objected to by the respon- 
dents as being not up to contract. Upon this an arbitration 
was entered into between the parties, and the arbitrators under 
S. 12 made an award as to quality. Thereupon, the respon- 
dents rejected the cotton. The appellants retorted by claim- 
ing damages. This dispute was referred to arbitrators under 
S.13. They issued their award as follows :— 


“To all to whom these presents shall come, we Purshotamdas ‘Thakoredas of 
Bombay, Hindu Inhabitant, and Vincent Alpe Grantham, also of Bombay, Euro- 
pean Inhabitant, send greeting. Whereas by a contract dated 17th day of 
August, 1918, Messrs Champsey Bhara and Company had agreed to sell to the 
Jivraj Balloo Spinning and Weaving Company, Limited, 100 bales of Mundra 
M. G. Fully Goods Staple cotton on the terms and conditions mentioned in the 
contract. And whereas by another contract dated 4th day of September, 1918, 
the said Messrs Champsey Bhara and Company had also agreed to sell to the 


said Jivraj Balloo Spinning and Weaving Company, Limited, roo bales of New 


M. G. Mundra Cotton Fully Good Staple on the terms and conditions therein 
contained, And whereas both the said contracts were made subject to the rules 
and regulations of the Bombay Cotton Trade Association, Limited. And where- 


‘as the goods tendered under the said contracts by the said Messrs Champsey 


Bhara and Company were rejected by the Jivraj Balloo Spinning and Weaving 
vompany, Limited, on the grounds contained in their letters dated 25th Novem- 
ber, 1918, and rith November, 1918 respectively. And whereas the said Messrs 
-Champsey Bhara and Company claimed from the said Jivraj Balloo Spinning and 
Weaving Company, Limited, the sum of Rs. 25,000 (rupees twenty-five thousand) 
„in respect of the aforesaid contracts, And whereas the said Jivraj Balloo 
Spinning and Weaving Company, Limited, denied liability in respect of the 
said sum or any part thereof. And whereas the said disputes were referred 
to the arbitration of us, Purshotamdas Thakoredas and Vincent Alpe Grantham, 
who were appointed Arbitrators by the Deputy Chairman of the Bombay Cotton 


. Trade Association, Limited. And whereas on the 12th day of December the 


time for making our Award was extended by the Deputy Chairman to the 27th 
day of December, 1918. Now know ye that we, the said Purshotamdas 
Thakoredas and Vincent Alpe Grantham, having taken upon ourself the burden 
of the said reference, and having done all acts necessary to enable us to make a 
„valid Award, hereby make our Award as follows, that is to say :—We award 
and direct that the said Jivraj Balloo Spinning and Weaving Company, Limi- 
ted, do pay to the said Messrg Champsey Bhara and Company the sum of 
Rs, 25,000 (rupees twenty-five thousand), and we do further award and djrect 
that the said Jivraj Balloo Spinning and Weaving Company, Limited, do pay 
the costs of this our Award, which we assess at the sum of Rs. 55(rupees fifty- 


five) ‘ . 


é In witness whereof Wee have hereunto set ur respective hands this 23rd 
ie of December,” 1918. 
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“ Sigaed and Publishad this 23rd\ (Signed) 
day of December, 1918, by us, Pur- PURSHOTAMDAS THAKOREDAS' 
shotamdas Thakoredas and Vincent V. A. GRANTHAM. 
Alpe Grantbam in the presence of 


(Signd) J. A, GRANT. 

An appeal was made to the Appeal Committee, who con- 
firmed the award. The respondents then presented -a peti- 
tion to the Court asking that the award should be set aside. 
They alleged two grounds (1) that there was no question re- 
ferable to the arbitrators under S. 13 ; (2) that there was an 
error of law on the face of the award. The case depended 
before Pratt, J., who dismissed the petition. Appeal was 
taken to the Appellate Division of the High Court, and they 
reversed the judgment holding that there was an error in law 
on the face of the award. ‘The way that the learned Judges 
arrived at that conclusion was this: They said that the re- 
cital that the respondents had rejected the cotton on the 
grounds mentioned in the letters of the 11th and 25th Novem: ` 
ber, 1918, respectively allowed them to look at the letters. 
The letter of the 11th November is as follows :_— 


“To Messrs Champsey Bhara and Company. 
“Dear Sirs, 
“Re; DjOrder No. 27 dated 6-11-18 for 
“roo bales N. M, G. Mundra, 


“ Please note that at the survey held this day on the above lot tendered by 
you against contract No, 56, dated 4—9—18 as the Arbitrators have in their 
award allowed Rs 101|2 off, we hereby reject the said lot and refuse to take 
delivery thereof. 


“THE JivRAJ BALLOO SPINNING AND WEAVING COMPANY, LTD.” 
The letter of the 25th November is in identical terms re- 
Ferring to the other coftract. The learned Judges then held 
that if Cl. 52 of the Regulations is looked at-—it being the 
clause which deals with what is to happen when arbitrators, 
as to quality, makes certain findings_it becomes apparent that 
the arbitrators here could only have arrived at their judgment 
if they entirely misinterpreted Art. 52. They based their 
Opinion upon the case of Landauer y. Asser (33: 
The law on the subject has never been more clearly stated 
than by Williams, J. in the case of Hodgkinson v. Fernie (1), 


“The law has for many years been settled, and remains so at this day, that, 
where a cause or matters in, difference are refewted to an arbitrator, whether 








r 3 C,B.N, S. 189. l 3. (1905) 2 K. B., 184 
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e 

a lawyer or a layman, he is constituted the sole and final judge of all questions 
both of law and of fact ... ..? The only exceptions to that rule, are, 
cases where the award is the result of corruption or fraud, and one other, which 
though it is to be regretted, is now, I think, firmly established, viz., where the 
question of law necessarily arises on the face of the award, or upon some paper 
accompanying and forming part of the award. Though the propriety of this 
latter may very well be doubted, I think it may be considered as established. ” 


This view has been adhered to in many subsequent cases, 
and in particular in the House of Lords in British W esting- 
house Company v. Underground Electric Railways Com- 
pany (2). 


The question to be decided is : Does the crror in law ap- 
pear on the face of the award ? [In the British Westinghouse 
case it clearly did. The arbitrator had stated a special case 
and got an opinion of the Divisional Court ; in making his 
award he stated that opinion and founded his award upon it. 
The opinion as given was held to be erroneous, and so there 
was an error in law on the face of the award. In Landauer v. 
Asser (3) the state of affairs was different. The question 
was as to liability and interest on a policy of insurance effected 


by sellers for and on account of buyers, and the arbitrator 
framed his award thus :— 


“| decide that as the parties to the contract dated the 3rd November, 1903, 
were by the terms thereof principals thereto, their interest and liability in sisu- 


rance is defined to be the value of the invoice plus 5 per cent, and that the 


buyers are therefore entitled to and only to the said amount, the balance one 
way or the other being due from or to the sellers. 


The Court of Appea! held that this entitled them to look 
at the contract and to come to the conclusion that the decision 
was erroneous in law. The case of Landauer w. Asser (3) 
is not binding on their Lordships, and it was contended that it 
was wrongly decided, but in their Lordships’ opinion it is not 
necessary to consider that point, for the present case differs 
from Landauer’s case is an essential particular. In that case 
the legal proposition was stated in terms on which the award 
proceeded. In the preSent case, no legal proposition at all is 
stated as a ground of the award. The reference to the letters 
is only in the narrative, and even when the letters are looked 
at they only contain the view of one party. To make this case 


* 2, (19) A.C. 673, 9 e 3. (1905) II K. B, 184. 
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equiparate with that of Landauer the award would have to run 
somewhat thus :__"‘ In respect of the graund of rejection con- 
tained in the letters of the 11th and 25th November, and in 
respect of Cl. 52 of the Articles, I decide that, etc.” 


Now the regret expressed by Williams, J. in Hodgkinson 
v. Fernie (1) has been repeated by more than one learned 
Judge, and it is certainly not to be desired that the exception 
should be in any way extended. An error in law on the face 
of the award means, in their Lordships’ view, that you can find 
in the award ora document actually incorporated thereto, as 
for instance, a note appended by the arbitrator stating the rea- 
sons for his judgment, some legal proposition which is the basis 
of the award and which you can then say is erroneous. It does 
not mean that if in a narrative a reference,is made to a conten- 
tion of one party that opens the door to seeing first what that 
contention is, and then going to the contract on which the 
parties’ rights depend to see if that contention is sound. Here 
it is impossible to say, from what is shown on the face of the 
award, what mistake the arbitrators made. ‘The only way 
that the learned judges have arrived at finding what the mis- 
take was is by saying : ‘‘ Inasmuch as the Arbitrators awarded 
so-and-so, and inasmuch as the letter shows that the buyer re- 
jected the cotton, the abrbitrators can only have arrived at that 
result by totally misinterpreting Cl. 52.” But they were en- 
titled to give their own interpretation to Cl 52 or any other 
article, and the award will stand unless, on the face of it they 
have tied themselves down to some special legal proposition 
which then, when examined, appears to be unsound. Upon 
this point, therefore, their Lordships think that the judgment 
of Pratt, J. was right and the conclusion of the learned Judges 
of the Court of Appeal erroneous. 


The counsel for the respondents then argued the other 
point, which the learned Judges of the Court of Appeal found 
it unnecessary to decide, and which,the Trial Judge decided 
against them. He said that upon a proper construction of the 
contract the moment his client rejected the cotton in virtue of 
the decision by the arbitrators as fo quality, he was entitled to 
do so, and the contract was repudiated or came to an end: 


——— AAA—— am —ma— e 
e 


ss e 
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that then the arbitration clause could no longer be appealed to, 
and he said that inasmpch as this was a plea to jurisdiction the 
Court ought to decide it. 

Their Lordships think that this argument is based upon a 
confusion of thought. The question of whether an arbitra- 
tor acts within his jurisdiction is, of course, for the Court to 
decide, but whether the arbitrator acts within his jurisdiction or 
not depends solely upon the clause of reference. It is, therc- 
fore, for the Court.to decide in this case whether the dispute 
which has arisen is a dispute covered by Cl. 13 of the Articles. 
It clearly is so, because it is undoubtedly a dispute arising out 
of or in relation to a contract made subject to the rules and re- 
gulations of the Cotton Trade Association. Now that clause 
refers td the arbitrator the whole question whether it depends 
on law or.on fact, with the exception only of dispute as to 
quality. It is, therefore, for the arbitrator and not for 
the Court to decide what is the effect of a rejection based on 
an award as to quality. In truth this point is decided in terms 
by the recent case of Sanderson v. Armour (4). It was a 
Scotch case, but in no way depended upon any peculiarity of 
the law of Scotland. 

The decision of the first appeal in this sense disposes of 
the second appeal without further argument, as it is obvious 
that in that case even the reference in the narrative, to the 
grounds of defence in the letters is absent, and there is nothing 
but the bare statement that a certain sum was awarded. It 


follows that in the first appcal the appeal must be allowed and’ 


the judgment of the Trial Judge restored ; the appellants must 
have their costs here and in the Courts below. The second 
appeal must be dismissed and the respondents will have their 
‘costs. 

Their Lordships will humbly advise His Majesty accord- 
ingly. 

Solicitors for the appellant : T. L. Wilson & Co. 

Solicitors for the respandents : Hughes & Sons. 

K. V.L. N. Appeal allowed and connected 

appeal dismissed. 


pa mana 





4. (1922) S. CH. L. 117. s 
R—90 


d 
P. C. 
Champsey 
Bhara & Co. 


Y 
The 
Jivraj 
Balloo 
Spinning & 
Weaving 
Company 
Lord 
Dunedin, 


P, C. 
Musammat 
Hafizan 
Bibi 
v. 
Musammat 
Suba 
Bibi. 


Lord 
Salvesen. 


714 - THE MADRAS LAW JOURNAL REPORTS, [VOL, XLIV, 


D PRIVY CQUNCIL. 
PRESENT :__Lorp BUCKMASTER, BORD PHILLIMORE, SIR 
JOHN EDGE, SIR LAWRENCE JENKINS AND LORD SALVESEN. 
(On Appeal from the High Court at Allahabad.) 


Musammat Hafizan Bibi .... Appellant™. 
v. 
Musammat Suba Bibi and others ... Respondents. 


Mahomedan Law—Dower—Agreemeni at time of marriage in respect of-— 
Proof—Quanlum—Suit to recover dower brought against husband’s heirs about 
36 years after marriage—Case resting entirely on oral evidence. 

A Mahomedan widow sued the heirs of her deceased husband for payment 
of the amount of the dower debt due by them, alleging that at the time of her 
marriage with the deceased, which was about 36 years before the date of suit, 
an agreement was made on her behalf with the deceased that her dower was 
to be a lakh of rupees, There was admittedly no documentary evidence, and 
the plaintiff’s case therefore rested entirely on the recollection of. persons, who 
were present at the marriage, Held that, in such circumstances, the oral 
evidence of an‘agreement must be clear and convincing in order to establish 
a claim against the estate of the man who was said to have been a party to 
it. . 
The judgment of the High Court which had held that the plaintiff failed 
to establish her case was affirmed by their Lordships. 


Narasimham for appellant. 

Montgomery ,K. C. and 4.°Mayjid for respondents. 

20th Dec. 1922. . The Judgment of their Lordships was 
delivered by 

LORD SALVESEN :__In this suit the appellant sued for 


payment of -Rs. 75,000 as the amount of the dower debt due 


by the heirs of her late husband, Mujib Ullah. The latter 
died in 1909, and the present suit was commenced in April, 
1912. ` The appellant was married about thirty-six years be- 
fore the date of suit and had lived with her husband till his 
death. Her allegation was that at the time of the marriage 
an agreement was made on her behalf with her husband that 
her dower was to be a lakh of rupees. As she had succeeded 
to one-fourth of his estate the demand was correspondingly 
restricted. e 

* The Subordinate Judge held on a consideration of the 
evidence led before him. that the appellant had established her 
case, but his judgment was reversed by the High Court, who 


“P, C, Appeal No. 44 of 1918 (Allahabad Appeal No. 62 of 1915) 
Noyembér, 27th and 28th, 1922, 
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gave ‘decree in favour of the appellant for three-fourths of 
Rs. 107, i. e. for Rs. §0-4-0, and otherwise dismissed her claim 
The sum of Rs. 107 represents the so-called “ fatmi ” dower or 
the legal minimum to which the widow of a Mohammedan is 
entitled. No question was raised as to the amount of the 
“ fatmi” dower if this is all to which the appellant is entitled. 

The issue was thus entirely one of fact, viz., whether the 
appellant had proved the agreement which she alleged. She 
adduced ten witnesses in support of her case, of whom ;the Sub- 
ordinate Judge held two to be unreliable, but as regards the 
others he considered them respectable and worthy of credit. 
The respondents adduced six witnesses, all of whom the Subor- 
dinate Judge regarded as unreliable, and whom therefore he 
did not believe. Their story was that atthe time of the 
marriage the dower was settled to be “ fatimai ” or “ fatmi j 
dower. | 

~The High Court proceeded on the assumption that the 
evidence for the defence was interested and unreliable, 
but on an examination of the evidence led on behalf of the ap- 
pellant held that she had failed to prove that her dower was 
fixed at one lakh of rupees at the time of her marriage with 
Mujib-Ullah. This indeed was the main issue of fact which 
the appellant sought to establish, although in the course of the 
trial a mass of conflicting statements as to the social position of 
appellant’s family and the customary dower of female members 
was elicited from the witnesses examined on both sides. The 
materiality of this evidence if an agreement were clearly prov- 
ed is not obvious, but on the other hand, it afforded some test 
of the reliability of the witnesses on whom the appellant chiefly 
relied if the conclusion upon it was uhfavourable to her con- 
tentions. 

When the evidence was led thirty-six years had elapsed 
since the date of the marriage and the verbal agreement relied 
on. There was admittedly no documentary evidence, and the 
appellant’s case came thus,to rest entirely on the recollection of 
persons who were present at the marriage. In such circym- 
stances the oral evidence of an agreement must be clear and 
convincing in order to establish a claim against the estate of the 
man who is said to have been a party to it. The Judges of the 
High Court shaye pointed out mumerous matters on 
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which the appellant’s witnesses, gave evidence that ‘was 


demonstrably false, and they accordingly reached the 


conclusion that their evidence in support of the allegation that 
the dower was fixed at one lakh was ureliable and ought to be 
rejected. | 

It would serve no good purpose to recapitulate in detail 
the grounds on which the High Court reached this conclusion. 
It will be sufficient to indicate generally their Lordships’ own 
conclusions on the facts in controversy. 

The marriage between the appellant and Mujib Ullah was 
a love match. The appellant was at the time a beautiful girl 
of eleven or twelve years, while Mujib Ullah had arena. 
reached the comparatively mature age of twenty-five. - He 
was fond of hunting, and on one of his expeditions saw ie ap- 
pellant and fell in love with her. He kept the marriage a 
secret from his elder brother, the head of the family, but 
a good many of his relatives were present at it. The celebra- 
tion was attended by many guests, variously estimated at 190 
to 500 persons. Had the appellant been a member of her 
husband’s family, in which the customary dower of females is 
proved to have been a lakh of rupees, or had she been of equal 
social standing, there would have been a strong probability that 
her people would have stipulated for a similar dower before 
consenting to the marriage. The truth, however, appears to 
have been that while her father had at one time had some 
interest in landed property, it had been confiscated owing to the 
part he had taken in the Mutiny, and both he and his sons were 
in very reduced circumstances. A good many of the appel- 


lant’s witnesses testified to their belief that they did a consider- 


able business (very variously estimated) in grain and as money 
lenders, but they are all open to the observation that they had 
very inadequate means of knowledge. A striking feature of 


the case is that the appellant’s mother and two brothers, who 


are all alive (the eldest brother having alone died), were not 
called as witnesses. On the matter of their social position, 
and especially as to their financial circumstances, they alone 
were in a. position to give definite, information, which might 
have been borne out or checked by reference to accounts or 
other documentary evidence. No evidence was led, apar 
from the appellant’s own statement in regart to a maternal 
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aunt, as to what was the cystomary dower of females of the 
appellant's family. It was argued that none was available, as 
the appellant had no sisters and no other female relatives 
whom she knew. Her ignorance, however, of other members 
of her family is commented on by the Judges of the High 
Court, and certainly, if it be real, it suggests that the social im- 
portance of her family was much below that of. her husband's 
which is the conclusion that their Lordships have arrived at on 
the other evidence in the case. 

Granting all this, there is no inherent improbability that 
the appellant’s husband, infatuated as he seems to have been 
with her, might not have agreed to so large a dower as a lakh 
of rupees if her relatives had insisted on this as a condition of 
the marriage. Of any such insistence there 1s no trace in the 
evidence, and all the persons who took part in the actual cele- 
bration or in arranging the amount of her dower— the kazi, 
the vakil and the witnesses are all dead. Those who give 
evidence in the case were mer ely guests who had no special 
interest in the matters to which they depose and whose evidence 
in chief is singularly bald and deyoid of detail. Under cross: 
examination they made such divergent statements as seriously 
to-impair their reliability. Thus, to add only one instance to 
the many to which the High Court Judges refer, two of the 
appellant’s witnesses assert that Nasrat Ullah (the elder bro- 
ther of the appellant’s husband) was present at the marriage, 
although if there is one thing certain in the-case it is that the 
marriage had been kept secret from him, as the brothers were 
on bad terms. On the whole, therefore, their Lordships are 
of opinion that the High Court reached a correct decision in 
holding that the appellant had failed.to prove the agreement 
on which her claim was based, and they will humbly advise His 
Majesty that the appeal be dismissed with costs. 


Appeal dismissed. 
Solicitor for appellant : Douglas Grant. 


Solicitor for respondent : G. Turner. f 
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PRIVY COUNCIL. 
. PRESENT :— LORD PHILLIMORE, LORD CARSON AND SIR 
JOHN EDGE. 
(On Appeal from the High Cotrt at Patna. ) 


Rai Radha Krishna and others ‘ whe A ppellanis* 
4 
Bisheshar Sahay and others ... Respondents. 


Execution Sale—Validity—Purchase by decree-holder—Failure to obtain per- 
mission to bid —A pplication for permission and refusal thereof —Efeci—Sale 
voidable, not wvoid—Suit to set aside sale—Limitation—Limitation Act, 
1908—Ari. 12—C. P. C. of 1882—S. 294, last para—Application under—Matters 
to be considered—Failure of decree-holder to obtain permission or refusal of ap- 
plication—Not perse ground for setting aside sale—Limitation Aci—S. 18— 
Fraud—Hindu widow—Knowledge of.— Effect on reversioners. 


Under S, 294 of the Code of 1882 a purchase by a decree-holder who has 
not obtained permission is not void nor a nullity, but is only to be avoided on 
the application of the judgment-debtor or some other person interested. It would 
make all titles under execution sales insecure if at later periods they were liable to 
be treated as nullities. The fact that the decree-holder had applied for per- 
mission and had been refused does not make a distinction. In both cases alike, 
the sale is voidable only, and not void, and a suit to set it aside must be brought 
within the one year provided by Art. 12 of the Limitation Act, 1908. 


Quaere whether on-an application made under the last paragraph of S. 294 
of the Code of 1882, the fact that the decree-holder had applied for permission 
and had been refused would be of any importance. The question, on such an 
application, would not be whether the decree-holder had been contumacious, but 
whether the property had been really realised to the best advantage, If it had 
not, the Court would set aside the sale; if it had, then it mat- 
tered not that the decree-holder bought without permission of 
that he had applied and been refused. 


For the purposes of S. 18 of the Limitation Act, a Hindu widow represents 
her husband’s estate, and if she had knowledge of an alleged fraud within the 
meaning of the section, the reversionary heirs would be equally affected by it. 


Appeal against the decision of the Patna High Court 
(Atkinson and Das JJ.) dated 27th Feb. 1919 reversing the 
decree of the First Sub-Judge, Muzaffurpur. 

De Gruyther K. C. Parikh and Abdul Majid for appel 
lants.  - 

Dunne K. C. ande Dube for respondents. 

1922. May, 25. The Judgment of their Lordships 
was delivered by 

Lorp PHILLIMoRE :...Rai Gudar Sahay, a landowner in 
the District of Muzaffarpur, borrowed from a Joint family of 
money-lenders to whom the defendants belong, a sum of 
Rs. 16,000 on the 2nd May, 1873, and mortgaged for it his 
village Mouza Kataya. The family afterwards separated, 
and upon the partition of their property various fractions in 
the mortgage became allotted to the different members. They, 


*P, C. A. No. 38 of 1921 e ‘ ° ° 
(Patna Appeal No. 16 of 1919). and, 4th and 25th May, 1922, 
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however, all joined in a suit brought in 1886 to enforce the 
mortgage, and in the ordinary course obtained a decree on the 
31st May, 1886, under which if the moncy was not paid the 
property was to be brought to sale. 

For a time no steps were taken to realise this decree, and 
the judgment debtor paid off portions by purchasing, through 
a benamidar, the shares of some of the decrce-holders, for 
prices which it is noteworthy were considerably less than the 
nominal values. In January, 1889, he bought a share nomi- 
nally worth Rs. 7,140 for Rs. 3,266; in March, 1891, a 
share nominally worth Rs. 15,209 for Rs. 5,000; and in 
November, 1894, shares nominally worth Rs. 24,619 for 
Rs. 7,476. This left something under 5 annas of the judg- 
ment unsatisfied, and these were held in severalty by the res- 
pondent Bisheshar Sahay and two of his brothers. In 1898 
Bisheshar, on behalf of himself and the remaining decree- 
holders, took proceedings to have the decree executed, and 
the property was sold by the Court on the 18th April, 1899. 
By that time the judgment debtor was dead, and his widow was 
proceeded against in his place. Upon the record of the execu- 
tion proceedings one Hari Narain was declared purchaser of 
the village, and he obtained a certificate of sale and possession. 
The widow applied to set aside the sale on various grounds, 
_ but failed. She died in 1904 and was succeeded by her 
daughter, who died in 1910. Upon the daughter’s death, 
the estate of the original judgment debtor devolved upon the 
appellants as the next heirs, and they in 1914 instituted the pre- 
sent suit, alleging that the proceedings at the sale had been col- 
lusive and fraudulent, that they had recently discovered that 
Bisheshar had applied to be allowed to bid and had been re- 
fused leave, but in spite of the refusal had purchased the vil- 
lage in the name of Hari Narain, who was his benamidar. 
The present appellants made certain other points which were 
disposed ot in the course of the proceedings. 

The respondent Bisheshar denied that Hari Narain was 
his benamidar, and said that Hari Narain was the true pur- 
chaser, who had since sold and transferred to him. He also 
took the point of the Statute of Limitations. 

. It must be taken, to be true that he had applied to the 
Conk for leavt to bid and had been refused. Hari Narain 
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purchased the property for Rs. 625 only and sold it, or pur- 
ported to sell it to Bisheshar on the 9th December, 1902, for 
Rs. 1,500. The case came before the Subordinate Judge, 
who by his decree, dated th 27th December, 1916, decided in 
favour of the plaintiffs, the present appellants. He held that 
the purchase by Hari Narain was made by him as benamidar 
for Bisheshar Sahay, and he thought that the Statute“of Limi- 
tations did not apply, because he held that it was not a suit 
to set aside a voidable sale, but a suit to recover possession | 
of immoveable property by the heirs in reversion on the death 
of the last female heir, and was therefore covered by Art. 141 
of the Indian Limitation Act. 

Bisheshar appealed to the High Court, which by its judg: 
ment, dated the 27th February, 1919, reversed the decision, 
held that Hari Narain was not a benamidar, and further held 
that the suit was barred by Art. 12 of the Indian Limitation 
Act as being a suit to set aside a sale in execution of a decree 
by a civil Court, for which the period of limitation is one year 
from the date when the sale is confirmed or would otherwise 
have become final and conclusive. If either of the defences 
raised by Bisheshar be established, the judgment of the High 
Court at Patna would be right and the suit would fail. 

Their Lordships will consider first the question whether 
it was proved that the transaction was benami. ‘There is, 
as admitted in the judgment of the High Court, ground for | 
suspecting that, the transaction might be of this nature. The 
Judge of first instance took it as established, though there 
is-some question as to the regularity of the proof, that Hari 
Narain was in position a‘servant and a servant to a brother of 
Bisheshar, and one not likely to have money, though there was 
some evidence that he had engaged in commercial transactions. 
The sum’ for which the property was sold was exceedingly 
low. In the view of the Subordinate Judge it was worth 
Rs. 1,500 or Rs. 1,600 a year gross, from which should be 
deducted ‘the revenue cesses amounting to about Rs. 400 a 
year. Not only, therefore, was the original price absurdly 
low, but Hari Narain, if he were the real purchaser, though 
making a considerable profit on the" re-sale, nevertheless sold 
to Bisheshar for much less than he might have expected to get 
the property. ` f l % 


- 
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But, on the attics hand, the widow of the original judg- 
ment debtor, who seejns to have been advised, made a number 
of objections to the sale and never raised this one, and the 
matter waited for.upwards of 15 years, by which time Hari 
Narain was dead, before these proceedings were taken. It 
may be said that the widow and her advisers would not know 
who Hari Narain was, but the fact that the price was as low 
as it was would have put them upon inquiry, and indeed the 
witness for the plaintiffs, Khub Lal, if he is to be believed, 
told the widow’s brother about it from the first. The fact 
that the decree-holders were content to take so small a pro- 
portion of the nominal value of their shares in the decree seems 
to point to there being a deficiency in the mortgaged property. 
Moreover, Bisheshar’s two brothers got in respect of their 
shares, which together were larger than Bisheshar’s, only their 
small proportion of the net proceeds of the sale, and as they 
would certainly have known who Hari Narain was, they must 
either have been satisfied that the sale was good and that no 
more could have been realised, or they must have been parties 
to the fraud, which has not hitherto been suggested. Except 
the witness Khub Lal, whose evidence, taken as a whole, was 
unfortunate for the side which called him, and another witness 
whom the High Court thought unworthy of belief, there was 
nothing like affirmative evidence of a benami case. 

Upon the whole, their Lordships agree with the view of 
the High Court that it has not been proved that Hari Narain, 
was benami for Bisheshar. This is sufficient to dispose of 
the appeal. . 

With regard to the point on the Statute of Limitations as 
it was presented before the Courts in India, their Lordships 
are also of opinion that the decision of the High Court was 
right. The applicable section of the Code of Civil Procedure 
regulating sales in execution by the Court is as follows :—- 

“294. No holder of a decree in execution of which property is sold shall, 
without the express permission of fhe Court, bid for or purchase the property. 


“When a decree-holder purchases with such permission, the purchase money 
and the amount due on the decree may, if he so desires, be set off against one 
another, and the Court executing ethe decree shall enter up satisfaction of the 
decree in whole or in part accordingly. 

“When a decreesholder ptrchases, by himsel§ or through another person, 
without such permission, the Court may, if it thinks fit, on the application of 
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the judgment-debtor or any other person interested in the sale, by order set 
aside the sale ; and the costs of such application and order, and any deficiency 
of price which may happen on the resale, and all txpenses attending it, shall 
be paid by the decree-holder, ” . 

Upon the construction of this section it is evident that a 
purchase by a decree-holder who has not obtained permission 
is not void nora nullity, but is only to be avoided on the appli- 
cation of the judgment debtor or some other person interested. 
It would be injurious to those interested in.the sale if a decrece- 
holder who had. been forced up in the bidding to give a large 
sum of money could escape from fulfilling his.contract by get- 
ting the sale declared a nullity, and it would make all titles 
under such sales insecure, if at later periods they were liable to 
be treated as nullities. A sale is to be set aside upon applica- 
tion and upon cause shown. 


This position is well established and seems to have besi 
accepted by the Subordinate Judge ; but in his view the fact 
that the decree-holder had applied for permission and had 
been refused made a distinction. Their Lordships, however, 
cannot see that this makes any difference. He is still a decree- 
holder who has not obtained permission to bid. He ts that 
and nothing more. If indeed an application were made under 
the last paragraph of the section, his conduct might be one of 
the points which the Court would take into consideration in 
determining whether it would avoid the sale or not. It is 
doubtful even then whether it would be of any importance. 
‘The question would not be whether the decree holder had 
been contumacious but whether the property had been 
really realised to the best advantage. If it had not, the Court 
would set the sale aside ; if it had, then it mattered not that 
the decree-holder bought without permission or that he had 
applied and been refused. If, then, the sale is voidable only 
and not void, Art. 12 in the Act of 1908 applies, and the suit 
must be brought within one year. ‘Therefore it was too late. 

Counsel for the appellants took a further point. He 
urged that this case might be treated as one of concealed fraud, 
to which S. 18 of the Act and Art. 95 would apply, and that 
the fraud consisted in concealing from the Court that the 
decree-holder who had been refused was in fact buying through 
his benamiday. Their Lordships deem it unnecessary to con- 
sider this centention, which was never put forward or discussed 


PART XIX & &X,] THE MADRAS LAW JOURNAL REPORTS, 723 


in the Courts in India, and the foundation for which is defi- 
cient. There is indeed allegation but there is no proof of the 
time when the fraud, supposing that there were fraud, became 
known to the plaintiffs (appellants). | Moreover, for this pur- 
pose the widow would represent the estate, and the Court 
would have to be satisfied that she did not know. In this 
connection the evidence of Khub Lal would have to be further 
considered, as well, perhaps, as that of other witnesses for the 
plaintifts. 

For.these reasons their Lordships deem it unnecessary to 
express any opinion upon this contention, and, upon the whole, 
they will advise His Majesty that this appeal should be dis- 
nussed with costs. 


. Solicitors for appellants : Truefit and Francis. 


Solicitors for rst respondent: Barrow, Rogers and Nevill. 
Appeal dismissed. 


PRIVY COUNCIL. 
Present :—-Lorp PHILLIMORE, LORD CARSON AND SIR 
JOHN EDGE. | 
(On Appeal from the High Court at Patua.) 


Damodar Narayan Chaudhury and others ... Appellants”, 
Y, | 
5; A. Miller and others ..< Respondents, 


Estoppel—Representation—IV hat amounts lo—Altenation by defendant 
pendente lite of. subject matter of  suit—Petition by . plaintiff 
to add alienee as defendant, without admitling validity of alienatiog—and addi- 
tion of alienee as defendant in pursuance of petytion—E feci—Plaintif if estop- 
ped from subsequently disputing validity of alienation. 


In an appeal to His Majesty in Council by the plaintiffs against D, the 
question was whether D was a mere lessee for a term of years liable to be ejected 
on the expiry of the term (which was plaintiff’s case), or, as the High Court had 
held upholding D’s contention; lie was a raiyat of the suit lands and as a taiyat 
was, under the Bengal Tenancy Act, 1885, entitled to a notice to quit. Pend- 
ing the appeal, D died ; and; subsequent to his death, his administrator sold 
such interest as he had in the suit lands to M and C, and served upon the 
plaintiffs a notice of such sale. Thereupon, the plaintiffs presented to the Higli 
Court a petition stating that they did not admit the validity of such sale, 
but were nevertheless advised te add M and C as respondents to the appeal to 
His Majesty in Council, and praying that they should be so added. On that 
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petition, M and C were so added, and the appeal was subsequently dismissed. In 
a suit subsequently brought by the plaintiffs against M and C to eject 
them from the lands purchased by them on the ground that they were trespassers, 
held, reversing the judgment of the High Court, that the plaintiffs had 
not, either in the petition presented by them to add M and C as respondents 
to the Privy Council Appeal, or in the presenting of it, made any representation 
that M and C had acquired any title to the lands in question or were tenants of 
those lands either with or without a right of occupancy, and were not therefore 
estopped from denying that M and C held the lands as the tenants of the plain- 
tiffs and with a right of occupancy in them. 

Appeal from a decree of the High Court at Patna dated 
26th June, 1917, afirming a decree of the Subordinate Judge 


of Darbhanga dated 8th July, 1914. 

De Gruyther, K. C. and Sen for appellants. | 

Dunne, K. C. and S. 4. Kyffin for respondent No. 3. 

The Judgment of their Lordships was delivered by 

SIR JOHN EDGE, :—This is an appeal by the plaintiffs from 
a decree, dated the 26th June, 1917, of the High Court at 
Patna, which affirmed a decree, dated the 6th July, 1914 of the 
Subordinate Judge of Darbhanga, which had dismissed the suit. 

The plaintiffs are proprietors of lands in Mouza Bullipur, 
Pursuram, in the district of Darbhanga, which bear the Touzi 
numbers 2864, 10807, 10808 and 10809, and the suit was 
brought on the 2oth February, 1912, in the Court of the Sub- 
ordinate. Judge of Darbhanga to eject the defendants, S. A. 
Miller and Mrs, E., G. Coventry, from those lands on the 


' ground that they were trespassers, and a decree for mesne pro- 


fits as against them was claimed. S. A. Miller and Mrs. 
E. G. Coventry are respondents to this appeal. E. Dalgleish 
and W. Fi. Dalgleish were also defendants to the suit, but they 
had ceased to be interested in the lands in question in IOLI, 
and no relief as against them was claimed, and they are not 
parties to this appeal. Bernard Coventry, who claimed to be 
Interested in the lands in question under a conveyance of the 
26th July, 1918, from S. A. Miller, was, on his own application 
to the High Court at Patna, added as a respondent to this 
appeal. 

= The defences of S. A. Miller and Mrs. Coventry to the 
suit, so far as they need be referred’to, were that H. B. Dal- 
gleish had in his lifetime a right of ocgupancy in the lands in 
question, which, being lands held by a proprietor of an indigo 
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factory, for the purposes of the factory, were by a local custom 
transferable with the,right of occupancy to a stranger without 
the consent of the proprietor of such raiyati lands ; and that 
E. Dalgleish, as the administrator of H. B. Dalgleish, had on 
the 1st March, 1909, by a conveyance transferred the lands and 
that right of occupancy to them. They further alleged that 
the -plaintiffs were estopped from denying that they held the 
lands as the tenants of the plaintiffs and with a right of occu- 
pancy in them. It is not necessary now to consider the de- 
fence based on the alleged custom, as there are concurrent find- 
ings of the Courts below that the alleged custom was not 
proved. 


The facts upon which the defence of estoppel depends are as 
follows :— The plaintiffs, or those whom they represent, let the 
lands in que stion to H, B. Dalgleish, the then proprietor of the 
Bandhar Indigo Factory, for a term of years, which expired in 
1go1. On the 30th November, 1901, after the said term 
had determined, the plaintiffs, or those whom they represent 
brought a suit against H. B. Dalgleish and others for posses- 
sion of the lands in question. The Subordinate Judge who 
tried that suit gave, on the 18th September, 1903, the plaintiffs 
a decree for possession ; from that decree H. B. Dalgleish ap- 
pealed to the High Court at Calcutta. The High Court at 
Calcutta came to the conclusion that H. B. Dalgleish was a rai- 
yat of the lands in question and as a raiyat was, under the Ben- 
gal Tenancy Act, 1885, entitled to a notice to quit, and as no 
notice to quit had been given to him the High Court; on the 
17th May, 1905, allowed the appeal and by its decree dismissed 
the suit. From that decree the plaintifts, on the 5th March, 
1907, appealed to His Majesty in Council. During the 
pendency of that appeal H. B. Dalgleish died on the 15th Sep- 
tember, 1907. On the ist March, 1909, Edward Dalgleish, 
as the administrator of H. B. Dalgleish, sold to S. A. Miller 
and Mrs. E. G. Coventry such interest as H. B. Dalgleish had 
in the lands in question, and on the 11th March, 1909, the qd- 
ministrator served upon the plaintiffs a notice of such sale. 
Thereupon, on the 26th April, 1909, the plaintiffs presented 
to the High Court at Calcutta a petition stating that notice of 
such’sale hati begn served upon them, aad that though they did 
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Miller and “Mr. E.G, Caruling” (Mrs. E.G, Coventry) should 
be added as respondents to the appeal to His Majesty in Coun- 
cil, and they prayed that they should be added, In accordance 
with that petition S. A. Miller and Mrs. E. G. Coventry were 
added as respondents to that appeal. On the 1st February, 
1911, the Board, by their judgment*, advised His Majesty, so 
far as the appeal related to the lands now in question, that in 
their opinion the learned Judges of the High Court had cor- 
rectly apprehended the law applicable to the matter, and their 
lordships saw no ground for doubting the soundness of the con- 
clusion of fact arrived at by the learned Judges to the. eect 
that the larger area (the lands now in question) was not the 
proprietors private land, with the consequence that there was 
nothing in S. 116 of the Bengal Tenancy Act, 1885, to pre- 
clude the acquisition by H. B. Dalgleish of occupancy rights, 
and that such rights had accordingly been acquired, and further 
advised that the appeal so far as it related to the lands now in 
question should be dismissed. 


The Subordinate Judge who tried this stut being of opinion 
that the plaintiffs, not having asserted in the petition of the 
26th April, 1909, that S. A. Miller and Mrs. E. G. Coventry 
had acquired no title to the lands in question, by the transfer 
to them by E. Dalgleish of the 1st March, 1909, had by filing 
that petition admitted that S. A. Miller and Mrs. E. G. Coven- 
try had succeeded to the interest of H. B. Dalgleish as an occu- 


pancy raiyat and were estopped from asserting that S. A. Miller 


and Mrs. E. G. Coventry had not any right to the lands and 
were trespassers, and by his decree of the 8th July, 1914, dis- 
missed the suit of the plaintiffs. 


From that decree of the Subordinate Judge the plaintiffs 
appealed to the High. Court at Calcutta. That appeal came 
on to be heard by the High Court at Patna. Mr. Justice Roe 
after considering, the petition of the 26th April, 1909, and two 
other petitions, which that learned, Judge apparently was un- 
aware had no relation to the lands in question, concluded that 
the effect of the three petitions read together was a recognition 
by the plaintiffs of a tenancy in the lands in question “ acquired 
by Miller and Mrs. Coventry from the Dalgleish defendants,” 

i ° . . 


on : 
* Damodar Narayan v. Dalgleish, L. R, 38 I, A, 65 ; 38 Cal. 432. 
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and was a recognition by plaintiffs of an occupancy right in 


S. A. Miller and Mrs. E. G. Coventry. Mr. Justice Roe did 
not explain how the right of occupancy which H. B. Dalgleish 
had in the lands ‘in question had vested in the administrator and 
W. H. Daigleish, or how, if that right had vested in them, 
they could have transferred it to strangers without the consent 
of the proprietors of the lands. Mr. Justice Mullick consider- 
ed that the petition of the 26th April, 1909, was a clear repre- 
sentation by the plaintiffs to S. A. Miller and Mrs. E. G. Co. 
ventry, that the transfers of the Ist March, 1909, were recog. 
nised by the plaintiffs and that on the faith of that representa- 
tion S. A. Miller and Mrs. E. G. Coventry changed their posi- 
tion by rendering themselves liable for the costs of the litiga- 
tion. The High Court at Patna by its decree of the 26th 
June, 1917, dismissed the appeal of the plaintiffs. From that 
decree this appeal to His Majesty in Council has been brought. 


Their Lordships are unable to find anything, even remote- 
ly, of the nature of an estoppel in this case. ‘The plaintiffs 
neither in the petition of the 26th April 1909, nor in the pre- 
senting of it, made any representation that S. A. Miller and 
Mrs E. G. Coventry had acquired any title to the lands in ques- 
tion or were tenants of those lands either with or without a 
right of occupancy. The position of the plaintiffs then was 
and still is that S. A. Miller and Mrs. E. G. Coventry were tres- 
passers without any title to the possession of, or interest in, the 
lands in question. The plaintiffs, having had notice of the 
transfers from the administrator of H. B. Dalgleish, prudently 
took the precaution of applying to have S. A. Miller and 
Mrs. E. G. Coventry added as respondents, so that they might 
in their appeal defend the interests, if any, which they had in 
the Jands in question. They were obviously added with the 
object of further litigation after the determination of that ap- 
peal to His Majesty in Council being, if possible, avoided 
S. A. Miller and Mrs. E. G. Coventry in their own interests ac- 
cepted. the position of added respondents to the appeal and did 


not disclaim all interest in the litigatiori and in the landg in 


question. : | F 

Their Lordships will humbly advise His Majesty that this 
appeal should be allowed wya costs ; that the decree of the 
Subordinate Judge and of th’: High Court at Patna should be 


@ 
Pi G: 
Damodar 
Narayan 
Chaudhury 


Y. 
Miller 
Sir 
John Edge. 


© 
P. C. 
Damodar 
Narayan 
Chaudhury 


Vi- 
Miller 
Sir 
John Edge. 


P, C. 


e—a 


Narain Das 


Us 
Abinash 
Chandra. 


728 _THE MADRAS LAW JOURNAL REPORTS, [VOL,-XLIV, 


. 4 ? 

set aside with costs in each Court, and that the claims of the 
plaintiffs to a decree for possession and for mesne profits should 
be granted, the mesne profits to be.ascertained by the High 
Court, or by the Court of the Subordinate Judge, as the High 
Court may direct. F 

Solicitors for appellant: Pugh and Co. 

Solicitors for respondents ; Sanderson, Lee, Eddis and 
T ennant. 


Appeal allowed. 





PRIVY COUNCIL. 


PRESENT :— LORD BUCKMASTER, LORD ATKINSON, LORD 
SUMNER, LORD CARSON AND SIR JOHN EDGE, 


Narain Das es Plaintif * 
y. 
Abinash Chandra and another ... Respondent. 


(On Appeal from the High Court at Allahabad). 


Hindu Law—Joint Family—Manager—Lease by— Patitity —Lease beyond 
competency sf manager—Suit by other member to set aside---Offer of lessee. to 
cul out ojfensive provisions so as to relieve plaintifs ae from them—Effect— 
Lease if can be upheld with offensive provisions cut out ani separatéed—Lease 
ta be regarded as a whole and its validity tested as on date 9; its execution. 


‘The m: naging member of a joint Hindu family granted a lease of a portion 
of the family property which provided that out of the rent payable by the lessee 
under its ferms should be deducted the sum payable for interest under a mort- 
gage bond of even date executed by the lessor in favcur of the lessee in regard 
to another pértion of the family property, the result being that after all the 
different payments had been made as the lease provided the gross amount of 
Rs 16,775 rent was reduced to Rs. 3,804 per annum. In separate proceedings 
instituted for the purpose the share in the family estat: of the minor son of the 
lessor, the other member of the family, was released from the mortgage debt 
aforesaid, 

-Ia a-suit by the minor to set aside the fease as regards his share of the 
family estate on the ground that it was beyond the competency of his father as 
manager, the lessee contended that the lease might be held binding on the minor, 
treating the provision for payment of the interest ən the mortgage and ‘any other 
provision that might be regarded as objectionable in the lease as in the nature ‘of 
an independent bargain between the l®see and the lessor. Held, 
oves- -Tuling the lessee’s plea, that the lease “must be regarded as a whole: 
that it must be regarded as it was drawn up on the date it bore, and that, when 

so regarded, it was of such a character thate would not justify the manager of a 
joint family estate binding the joint family property by means of its terms. 








“=P. C, Appeal No. 54 of 3921. . 
(Allahabad: Appeal No. 7 of 1919), 22nd and 23rd May, 1922. 
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The lease was an unfair and inequitable lease in regard to the minor’s 
rights, and the offer put forward on behalf of the lessee that he was prepared 
tomake all necessary alterafions in the lease, in order to reduce it to a proper 
and reasonable form, was one that could not be considered for the purpose of 
influencing the judgment of the Court, 


Appeal against the decree of the High Court at Allahabad 
dated 21st. January, 1919, which reversed the decree of the 
Additional Judge of Gorakhpur dated 28th September, 1916, 


in O. S. No. 108 of 1915. 
De Gruyther, K. C. and Wallach for appellant. 


Sir George Lowndes, K. C. and Brown for respondent 
No. I. 

‘The Judgment of their Lordships was delivered by 

Lord BUCKMASTER. :__Their Lordships do not desire to 
hear the respondents in this case, for in their opinion the princi- 
ple upon which it falls to be determined is one that is plain and 
can be simply stated. 

The appellant, Babu Narain Das, is the lessee under a 
lease granted to him on the 12th September, 1912, by one Babu 
Shekhar Chand. The lease in question affected a joint estate 


that was held by Shekhar Chand and his infant son, the first. 


respondent. | Contemporaneously with the lease two other do- 
cuments were executed ; one was a sale of a part of the family 
property and the other a mortgage for Rs. 50,000, both in 
favour of the present appellant. The lease was an unusual 
document, and it certainly does some credit to the ingenuity of 
the pleader who drew it, for he contrived to secure that the 


lease should at the same time serve the purpose of a lease and: 


a collateral security for the mortgage debt, for the terms pro- 
vided that out of the rent payable by the lessee under tts terms 
the interest that was due to him upon his mortgage debt should 
be deducted, the result being that after all the different pay- 
ments had been made as the lease provided the gross amount 
of Rs. 16,775 rent was reduced to Rs. 3,804 per annum. 
Proceedings were subsequently instituted on behalf of the 
infant son to pbtain partition of the joint estate, and a decree 
was made on the 9th November, 1914, granting this claim. 
The actual partition does not appear to have taken place at 
present. Proceedings were also instituted for the purpose of 
setting aside the contemporaneous mortgage and the sale, and 
thesesended by a,compremise, the effect, of which was that all 
that the infant could reasonably claim as his share of the family 
R—92 
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estate was released from the mortgage debt, and the sale deeds 


were set aside. That compromise did not deal with the lease, 
which was made the subject of the subsequent proceedings out 
of which this appeal has arisen. 


The learned Additional Judge before whom the matter 
first came found that the lease was one which the father could 
properly execute in discharge of his position as manager of the 
joint family estate. He examined all the rather unusual con- 
ditions of the . lease with extreme minuteness, and came to the 
conclusion that upon the whole it was not possible for the infant 
to assert that the terms were so unreasonable that the-lease 
should be set aside, but in his minute examination of the actual 
literal contents of the document he appears to have overlooked 
what is the fundamental question that lies at the root of the 
wholé of these proceedings, that is, whether the lease as it was 
drawn with its provisions for application of the rent, was a 
lease which could be .regarded as fair and reasonable and in 
proper exercise of a manager’s powers. As has already 
been pointed out, the lease was really in effect a collateral se- 


‘curity for the mortgage debt, and the result was that the in- 
fant’s property was put into pledge to secure the repayment of 


the moneys in respect of debts improvidently contracted by 
his father. Their Lordships think that the whole of this mat- 
ter is effectively summed up in a sentence of the judgment of the 
High Court where they say that they regard the lease as an 


unfair and inequitable lease in regard to the plaintiff’s rights, 


and that the offer put forward on behalf of the appellant that 
he is prepared to make all necessary alterations in the lease, in 
order to reduce it to a proper and reasonable form, is one that 
cannot be considered for the purpose of influencing their 
judgment, and with that opinion: their Lordships agree. Itis 
impossible to do what Counsel on behalf of the appellant have 
ingeniously urged, to regard this provision ‘for payment of the 
interest and any other provision that might be regarded as 
objectionable in the lease as in tht nature of an independent 
bargain between the lessee and the lessor which can be cut out 
and separated from the general structure of the lease, snd then 
can be so dealt with that the infant’s property is relieved from 
these offensive provisions. The lease. muste be 
regarded as a whole. It must be regarded? as it was drawn 
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on the 12th September, 1913, and so regarding it their Lord- 
ships think it is impossible sticcessfully to contend that this lease 
is of such a character*that would justify the manager of a joint 
family estate binding the joint family property by means of 
its terms. 


There only remains the consideration of one or two trivial 
points that have been raised with regard to the claim for pos- 
session, and the arrangement for payment of interest on certain 
sums of money to which reference will be made. 

The claim for possession can be dealt with very simply. 


This estate has not been partitioned, though the decree for par- 
tition has been made. The decree appealed from cannot 


reasonably be intended as a decree to put the plaintiff into 
physical possession of that which still remains one undivided 
half of the whole. It only means that he has been excluded 
from his proper share of the property jointly held, and that he 
is entitled to possession for the purpose of securing his posi- 
tion. 

With regard to the other matters one question is as to the 
sum of Rs. 1,100 paid into the Bank bythe appellant conse- 
quent upon a tender that he made to the first respondent. The 
tender was accompanied by a condition which prevented it be- 
ing a perfect and complete tender, and the respondent was 
under no obligation to accept it. It follows, therefore, that 
that cannot be regarded as the equivalent of payment, and that 
sum, if itis stillin the control of the appellant, should be 
handed over to the respondent as part of the payment which. 
he has to make. If, in fact, it is in any way in joint control 
so that it can be affected by an order of the Court, the Court 


will order that it be released and the money paid over to that 
respondent. ° 


With regard: to the interest upon it, there is nothing in 


the circumstances in which it was paid that can relieve the ap- 


pellant from his liability to. pay interest upon that sum. Ifit 
has earned interest that will go pro tanto in reducing his liabi- 
lity, but subject to that his liability remains. 

The final question with regard to the amount of interest 


that has been allowed against the appellant can.be disposed of 


in a few sentences. The rate is 12 per cent. It appears, 
according to our notions in this country, a high rate of interest, 
but that has nothing whatever to do with the matter which their 
Lordships have to consider. It may very well be that having 
regard to the lofal conditions in India, it is a very proper and 
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reasonable rate to impose, and their Lordships see no reason 
whatever why any alteration should be made as to the amount. 


It follows, therefore, that this appeal must fail, and their 
Lordships will humbly advise His Majesty that it be dismissed 
with costs. i 


Solicitors for appellant Barrow, Rogers and Nevill. 
Solicitor for respondent No. 1. T. L. Wstson & Co. 
Appeal dismissed. 


PRIVY COUNCIL. 
PRESENT :—VISCOUNT HALDANE, VISCOUNT 
LORD PARMOOR AND MR. Justice DUFF. 
(On appeal from the Court of the Judicial Commissioner, 
Upper Burma). 


CAVE, 


Ma Shwe Mya Appellant”. 
v. 
Maung Ho Hnaung Respondent. 


Registration Act (1908), S. 32 (b)—Deed—Registration—Person to present 
deed for—Security bond in favour of District Judge of a place—Registration— 
Validity—Clerk of that Court—Presentation for registration by—Effect— 
S. 32 (b)—“ Representative ”—Mceaning—Provisions of S. 32—Non-compliance 
with-—E fect. 

The provisions of S. 32 of the Registration Act, 1908, are imperative, and, 
unless a document presented for registration is so presented by one of the per- 
sons described in the section, the presentation does not give to the Registrar the 
indispensable foundation of his authority to register it, and the registration, if 
made, is invalid. 

The term “ representative” in S. 32 refers to the legal personal representa- 


tive or (by virtue of S. 2 of the Act) the guardian or committee of persons des- 
cribed and does not include a clerk or agent. 


Meaning of the word “representative ” generally. 

A mortgage bond given by certain persons to the District Judge of Y, to 
secure the performance of any order which His Majesty in Council might make 
on an appeal then pending was presented for registration by “U on behalf of 
the Additional District Judge of Y”, and was registered. U was only a 
clerk of the District Court, and, although the obligors attended for the purpose 
of admitting execution, they did not join in the presentation of the bond for 
registration, Held that: U was not a “ representative” of the District Judge 
within the meaning of paragraph (b) of S. $2, that there was no proper pre- 
sentation under that section, and that accordingly the registration was invalid. 


Appeal from two orders of the Court of the Judicial 
Commissioner, Upper Burma (19260) afhrming two orders of 
the District Judge of Magwe. 


“P, C. Appeal No. 63 of 1921. 


31st July, 1922. 
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Parikh for appellant. 
Respondent Ex parte: 
The Judgment’of their Lordships was delivered by 
_ Viscount Cave :__The question arising for determina- 
tion upon this appeal is whether a certain security bond dated 
the 8th January, 1920 was validly registered under the Indian 
Registration Act No. XVI of 1908. S. 32 of that Act, so 


far as it is now material, requires that every document to be 
registered under the Act “ shall be presented at the proper re- 


gistration office (a) by some person executing or claiming 
under the same..... ; or (b) by the representative or assign 
of such person ; or (c) by the agent of such person, represen- 
tative or assign, duly authorised by power of attorney executed 


and authenticated in manner hereinafter mentioned.”’ It is 
established by a series of decisions, of which one of the most 
recent is Jambu Parshad v. Muhammad Aftab Ali Khan (1) 
that the provisions of the section are imperative, and that, 
unless a document presented for registration is so presented 
by one of the persons described in the section, the presentation 
does not give to the registrar the indispensable foundation of 
his authority to register it, and the registration, if made, is 
invalid. 

. In the present case the document in  question__a mort- 
gage bond given by certain persons to the District Judge of 


‘Yenangyaung, to secure the performance of any Order which 
His Majesty in Council might make on an appeal then pending 


in this suit__was presented for registration (as the endorse- 


. ment shows) to the Sub-Registrar at Yenangyaung “ by Manug 
U on behalf of the Additional District Judge, Yenangyaung, ” 


and was registered by the Sub-Registrar who gave'the usual 
certificate of registration. Maung U appears to have been a 
clerk.of the District Court. On application being made to 
the District Judge for the approval of this security as suff- 
cient, the appellant objected that it had not been, duly presented 
tor registration under the Act ; but the District Judge over- 
ruled the objection and approved the security, and his decision 
was afirmed by the Judicial Commissioner. Hence the pre- 
sent appeal. It should be added that the principal appeal in 
the suit has since been allowed by {His Majesty in Council, so 
that the bond, if valid, has become operative ; and that the 
appellant is desirous, , before seeking, to enforce the bond 


1. (1914) L. R. 42 I. A. 22 : 28 M. L. J. 577. 
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against the obligors and the mortgaged property, to have if 


.determined whether the bond is effective Or aeauiecs re-regts- 


tration under Act XV of 1917. 

The respondent was not represented on the appeal, and 
their Lordships have accordingly not heard an argument in 
support of the validity of the bond ; but on the facts brougat 
to their notice they are of opinion that there was no proper 
presentation under the section, and accordingly that the regis- 
tration was invalid. The bond was not presented by any per- 
son executing or claiming under it. For the District Judge was. 
not present ; and, although the obligors appear to have 
attended for the purpose of admitting execution, they did not 
join in the presentation. Nor was the document presented 
by any agent holding a power of attorney. The only question, 


“therefore, is whether Maung U, who appears to have attended 


and presented the deed on behalf of the District Judge, can 
be said to have been a “ representative ” of the District Judge 
within the meaning of paragraph (b) of S. 32. In their 
Lordships’ opinion, he cannot. The word “ representative 

is a term of ambiguous meaning, and must be construed ac- 
cording to its context. In ordinary legal use, it denotes the 
executor or administrator,,or sometimes the heir or next of 
kin. In a certain context it may mean an agent ; but in the 
present case, that meaning is excluded by the circumstance that 
under paragraph (c) of the section, the agent is separately 
referred to and is required to hold a duly authenticated power 
of attorncy. By S. 88 of the Act, it is provided that Govern- 
ment officers and certain public functionaries-need not appear 
in person.or by agent at a registration office in any procceding 
connected with the registration of instruments executed by 


them in their official capacity, and that, in such cases, reference 
may be made to the office for information ; ;. but no similar 


provision is made for the case of instruments under which any 


such officer or functionary may claim. Probably the omis- 
sion is inadvertent ; but if so, this must be remedied (if at all) | 


by legislation. Their Lordships’ attention has not been called 
to dny enactment which makes a clerk of a Court the represen- 
tative, in any legal sense, of.the Judge. 

Ea Upon the whole their Lordships are satisfied that the 
term ‘ representative’? in S. 32 refers to the legal personal 
representative or (by viftue of S. 2) the guardi’n or committee 
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of the person described and does not include a clerk or agent. 
The result is that, in their Lordships’ opinion, this appeal 
should be allowed, and it should be declarea that the registra- 
tion of the security bond was invalid, and that the security was 
insuffic.ent. Upon this declaration being made, the District 
Judee will; no doubt, give facilities for the re-registration of the 
bond under Act XV of 1917. The appellant should be at 
liberty to add her costs of the appeal to the Judicial Commis- 
sioner on the question of the security, and her costs of this ap- 
peal, to her security. 
_ Their Lordships will humbly advise His Majesty accord- 
‘ingly. 
Solicitor for appellant : E. Dalgad. 
| Appeal allowed. 


PRIVY COUNCIL. 


Present :—Lorp PHILLIMORE, LORD CARSON AND SIR 
JoHN EDGE. 


Jai Barham and others Appellants*. 
v. 
Kedar Nath Marwari and others Respondents. 


(On Appeal from.the High Court at Patna). 

Execution sale—Setting aside—Rights of parties on—Civil Procedure Code 
(1908), S. 144—Effect—Restoration of property sold to judgment-debtor—Conai- 
lion of-—Deposit paid into Court by auctton-purchaser to complete sale—A mount 
paid to discharge debt charged on pro perty—Refund of—Anction Purehaser’s 
right to—Inherent power of Court to order refund. 

On an execution sale being set aside, the judgment-debtors applied for 
the restoration to them of the property sold together with mesne profits. The 
auction-purchasers resisted the claim, and contended that as a condition of res- 
toration the judgment-debtors should be directed to refund (a) the amount 
which the auction-purchasers had deposited in Court to complete the sale and 
which had been distributed amongst creditors of the judgment-debtors who had 


attached the property and could have realised their judgment-deBts by a sale 
thereof in execution,.and (b) the sums paid by the auction-purchasers to satisfy 


two bonds executed by the judgment-debtors in favour of G, and charged on 
a portion of the property. The amounts of the said bonds were paid by the 
auction-purchasers without any order of Court, and after. they had been put 


into possession of the property purchased. 
Held that the auction-purchasers were entitled to repayment of the deposit 


paid into Court as a condition precedent to their handing over possession to 
‘the judgment-debtors ; but that the sums paid to G to clear off his bonds 
stood on a different footing, and that the payment thereof could not be made 
a condition of restoration of the property. . : 

It is the duty of the Court under S. 144 of the Code to “ place the parties 
in the position which they would have occupied, but for such decree or such part 
thereof as has been varied or reversed.” This duty or jurisdiction does not 
arise merely under that sectjon. It is inherent in the general jurisdiction of 


#P, C, Appeal No. 7 of 1921. 19th, June, 1922, 
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the Court to act rightly and fairly according to the circumstances towards all 
parties involved. 


Dunne, K. C. and Brown for appell&nts. 
: De Gruyther, K. C. and Hyam for respondents. 
The Judgment of their Lordships was delivered by 
Lord Carson :__The question to be decided in this ap- 
peal arises out of an order on appeal made by His Majesty in 
Council dated the 19th December, 1913, which set aside an 
auction sale of certain landed property held on the 27th july, 
1904, In execution proceedings in the Court of the Subordinate 
Judge of Godda. 
‘The case before this Board is reported in L, R, 41 I. A. 38." 
Rajah Thakoor Barma, since deceased, the predecessor in 
title of the appellants 1--5 (hereinafter referred to as the 
judgment debtors) was the owner of a full 16 annas share of a 


village called Patsanda. Ten of the sard shares were encum- 
bered and six were unencumbered, save that two bonds had 


been executed by the Rajah in favour of one Gobardhan Das 
and others, which purported!.to create a charge on a 3 annas 
share in the said mahal as security for the said Gobardhan for 
Rs. 23,965 and Rs. 532. | 


Six annas share of the encumbered property was attached 
for a judgment debt in execution of a decree obtained by the 
respondents third party, and sold on the 27th July, 1904., The 
respondents first and second parties are the representatives of 
the original auction purchasers and are hereinafter referred to 
as the auction purchasers. 

The purchase money was a sum of Rs. 1,12,000, and this 
sum was paid into Court and eventually distributed to various 


mortgagee decree holdérs and others holding money decrees 
against the judgment debtor whose debts were thereby dis- 


charged to the extent of such payments. 

The auction purchasers claimed to have purchased oe the 
sum aforesaid the six unencumbered annas share, and on the 
21st December, . 1904, a sale certificate was granted to the 
auction purchasers, which declared the respective interest of the 
auction purchasers in the six annas share, and also declared 


that such share was subject to the eharge created by the afore- 
mentioned bonds, but was outside the 10 annas share herein- 


before described as the encumbered preperty. e 
* Thakur Barma v. Jiban Ram (1914) I. L.R. 41 Ç. 490, 
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On the 26th December, 1904, the auction purchasers were 
duly put into possession of the said six annas share and paid off 
on the 7th February, 1905, the amounts covered by the two 
bonds. An appeal was subsequently made by the Rajah to the 
High Court of Calcutta against the order of the Subordinate 
Judge of the 21st December, 1904, granting the said sale certi- 
ficate, and when this appeal was dismissed he appealed further 
to His Majesty in Council, and this Board on the 25th Novem- 
ber, 1913, advised that the appeal should be allowed and that 
the order of the Subordinate Judge confirming the.sale, to- 
` gether.with the said certificate of sale of the 21st December, 
1904, should be set aside, and added “ this will, of course, have 
the effect of setting aside all subsequent proceedings on the part 
of the auction purchasers based thereon.” In consequence of 
this order setting aside the sale the judgment debtors applied 
to the Subordinate Judge claiming restoration to them of the 
said 6 annas share of the property together with mesne profits. 


The auction purchasers resisted the said claim, and con- 
tended (1) that the auction purchasers could not be asked to 
restore the property until (a) the amount which they had de- 
posited in Court to complete the sale ; and (b) the sum paid 
by them to satisfy the bonds given by the Rajah to Gobardhan 
Das had been refunded and they also claimed that Chaturi 
Ram Marwari, one of the auction purchasers, who was a res- 
pondent in the appeal before the Privy Council, had died be- 
fore the hearing, and that therefore the order of His Majesty 
in Council could not affect his share, viz., 1|2 an anna of the 
16 annas. | 

The Subordinate Judge overruledsall the contentions of 
the auction purchasers, and by an order dated the 20th August, 
1916, ordered restitution to the judgment debtors of the said 
6 annas share, together with the mesne profits from the date 
of delivery of possession of the said property, after the auction 
sale on the 27th July, 1904. : 


— From that order the auction purchasers appealed to the 
High Court of Judicature at Patna, who, by order dated the 
14th December, 1916, set, aside the order of the Subordinate 
Judge, and in lieu thereof, ordered that the Subordinate Judge 
should ascertains: ° s a 
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(1) “Whether Chaturi Ram died before the hearing of appeal by the 
Judicial Committee ; (2) that he do ascerfain the amount of mesne profits due 
on the share in respect of which restoration ig to be made; and (3) 
that he set off the sum due to the judgment debtors as mesne profits against 
the sum due to the auction-purchasers in recovery of their deposit and in the 
event of the sum due to the judgment debtors being in excess of the sum due 
to the auction-purchasers he do restore possession of the property forthwith to 
the judgment debtors and in the event of the sum due to the auction-purchasers 
being in excess of the sum due to the judgment debtor he do refuse to restore 
possession of the property until the deficit due to the auction-purchasers has 
been made up either of the decree-holders or by the judgment debtors them- 
selves, ” 

It is to be observed that the Court made no order as to 
the claim of the auction purchasers to be paid as a preliminary 
to restoring possession the sum paid to Gobardhan Das in 
respect of the two bonds creating a charge on three annas share 


of the unencumbered property sold to the auction purchasers. 


The appellants (the judgment debtors) have appealed to 
His Majesty in Council against the said judgment and decree 
‘of the High Court, dated the 14th December, 1916, and the 
auction purchasers (respondents first and second parties) have 
entered a cross appeal relating to the payments to Gobardhan 
Das as aforesaid. On the main question, viz., whether the 
auction purchasers are entitled to repayment of the deposit 
paid into Court as a condition precedent to their handing over 
possession to .the judgment debtors, their Lordships are in 
agreement with the judgment of the High Court, and think 
the order already referred to should on this point be affirmed. 
"It is the duty of the Court under S. 144 of the Civil Proce- 
dure Code to “ place the parties in the position which they 
would have occupied, but for such decree or such part thereof 
as has been varied or reversed.” Nor indeed does this duty 
or jurisdiction arise merely under the said section. [It is in- 
herent in the general jurisdiction of the Court to act rightly 
and fairly according to the circumstances towards all parties 
involved, As was said by Cairns L. C. in Rodger v. The Com- 
ptoir Escompte de Paris (1). “One of the first and highest 
duties of all Courts ts to take care that the act of the Court 
does no injury to any of the suitors and when the expression 
‘the act of the Court,’ is used, it does not mean merely the act 
of the primary Court, or of any intermediate Court of Appeal, 











1. (1871) L. R. 3 P. C. 465 at 475, e > » 
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but the act of the Court as a whole from the lowest Court 
which entertains jurisdiction over the matter up to the highest 
Court which finally disposes of the case.” The auction pur- 
chasers have parted with their purchase money which they 
paid into Court on the faith of the order of confirmation and 
certificate of sale already referred to. This money has been 


distributed amongst creditors of the judgment debtor who had 
attached the unencumbered property in question and could have 


realised their judgment debts by a sale of this property in exe- 
cution and it would be inequitable and contrary to justice that 
the judgment debtor should be restored to this property with- 
out making good to the auction purchaser the moneys which 
have been applied for his benefit. 


It was argued that the remedy of the auction purchasers 
was either to apply for a certificate of sale of the unencumbered 
property or to obtain from the judgment creditors repayment 
of the sums paid out to them under the orders of the Court. 
Their Lordships cannot agree with either of these suggestions, 
and for the reasons stated by the Judges of the High Court. 

As regards the sums paid by the auction purchasers to 
Gobardhan Das to clear off the bonds charged on the property 
they had intended to purchase, their Lordships are in agree- 
ment with the decision of the High Court that this payment 
stands on a different footing from the deposit of the purchase 
money. It was an optional payment, made without any order 
of the Court, and as it entitled them to stand in the shoes of 
Gobardhan Das as holders of the’bonds, it entails no hardship ; 
but however that may be, these payments cannot be made a con- 
dition of restoration to the judgment debtors. ` 

A question was raised before this Board as to whether the 
“mesne profits’ on the one hand, and “the deposit ” on the 
other, should under the order of the High Court carry interest. 
The order ig silent upon this point, but in their Lordships’ 
- opinion, the equities of the case will be met by not allowing 
interest in either case. e 

There only remains the question as to the rights of Chaturt 
Ram who was one of the auction purchasers at the said sale of 
the 1/2 anna share of theemahal. It is alleged that he had 
died, pending the hearing of the appeal before the Privy Council 
and that as his Heir or personal represcntative was not brought 
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uon the record, the order on the advice of their Lordships in 
the Privy Council cannot affect the 1]2 anna share in his posses- 
sion or that of his heir. 

Their Lordships have no evidence before them of the facts 
alleged and no claim was presented on behalf of the said Cha- 
turi Ram or his representative and they are of opinion that un- 


der the circumstances, the order in this case should be made 


without prejudice to the rights, if any, of Chaturi Ram, or if he 


is deceased, of his heir or legal personal representative. 


Their Lordships are of opinion that the order of the High 
Court, subject to the modification last hereinbefore mentioned, 
should be affirmed, and that the appeal and cross appeal should 
be dismissed with costs, including in the case of the appeal the 
costs of the petition! to add certain documents to those set out 
in the record as originally printed, and they will humbly advise 
His Majesty accordingly. 

Solicitors for appellants . Watkins and Hunter. 

Solicitors for réspondents Barrow Rogers and Nevill. 

| l Appeal dismissed., 





_ PRIVY COUNCIL. 
PRESENT :— LORD PHILLIMORE, LORD CARSON AND SIR 


JOHN EDGE. 
„E. Subbaraya Pillai and others ` ... Appellants*. 
Y. 
Rajah Kumara Venkata ‘Perumal Raju Perumal 
Raju Bahadur Vary and others ... Respondents. 


(On appeal from the High Court of Judicature at Madras). 


Contvact—Construction — Contract purporting to be one for sale for conséde- 
vation—Contract for execution of conveyance by legal owner only to beneficial 
owner—Distinction—T est—S pecific performance of contract—Suit for—Limita- 
tion—Limitation Act, Art. 113A pplicability. 

The first defendant, who had purchased at an execution sale held in 1883 
the suit villages which originally belonged te the plaintiff's father, entered into 
a*contract with the latter on 2s—8—1888, which provided that he (rst defen- 
dant) should sell the villages to plaintifs father, and that the latter should 
same for the sum of Rs. 99,000 and odd ; and that rst defendant 
eft of the plaintiffs father. The 
contract further provided for payment of interest on the purchase-money until 
paid, and that until the prħcipal and interest “vere paid the’ plaintiff’ father 
4th, sth and 31st May, 1922. 


purchase the 
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should mortgage the villages “which Saravana Pillai” (ist defendant) “has 
consented to sell, or other village’, etc. ”—properties which were acceptable to 
Saravana Pillai as security for the said principal and interest—and execute a 
document’ therefor. 

In a suit brought by the plaintiff, his father having died in the interval, 
on 24—8—1900 to recover possession of the villages on payment of such sum, 
if any, as might be found due, eld that, whatever might have been the original 
nature of the purchase by Pillai (which, according to the plaintiff, was made 
on behalf of his father) or the arrangements entered into to raise the purchase- 
money, on the true construction of the contract of 25—8—88, Pillai (rst defen- 
dant) was treated as the legal and beneficial owner of the villages, and the con- 
tract was one for the sale by him of the villages to the plaintiff's father for the 
stated consideration to be paid or secured as stated in the contract, and that 
the suit was essentially one for the specific performance of the contract, and, 
having been brought beyond the three years’ period provided for such a suit 
by Art./113 of the Limitation Act, was barred. 

The High Court held that upon the true construction of the contract the 
plaintiff was the beneficial owner of the villages and Pillai only the legal 
owner and that the suit was really one for the possession of immoveable pro- 
perty by a beneficial owner thereof against the legal owner on payment, if 
necessary, of such sum, if any, as might be found due; and that the execution 
of a conveyance by the rst defendant to the plaintiff was not essential, and 
. ‘was unnecessary if plaintiff got a decree for the recovery of the villages as 
beneficial owner. Their Lordships disagreed with this view, and held, agree- 
ing with the Subordinate Judge that no charge was created by the contract over 
the suit villages and that the plaintiff had no right to recover possession of the 
villages absolutely or conditionally on his executing a mortgage deed or making 
a payment to the Ist defeudant. 

Appeal against the order of the High Court which re- 
versed a decree of the Subordinate Judge of Chittoor North 


Arcot. . 
De Gruyther, K. C. and B. Dube for appellants. 
Parikh for respondents 8 to 10, 
The Judgment of their Lordships was delivered by 
Lorp Carson :__In this suit the present Rajah of Karvet- 
nagar seeks to recover possession from the defendants of cer- 


‘tain villages on payment of such sum, if any, as may be found 
clue. : 


Both the Subordinate Judge of North Arcot and the 
Judges of the High Court of Judicature at Madras were in 
agreement that the lega? relation between the plaintiff and the 
first defendant is settled and determined by a contract in fela- 
tion to the said villages entered into on the 25th August, 1888, 
between Sri Maharajulangaru, the plaintiff's father, and the 
firet defendant.. Sayavana Pillai, who was the first defen- 
dant, 1s now dead, but is represented in this appeal. The re- 
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maining defendants claimed to be bona fide purchasers for 
value from the first defendant without notice of any claim by 
the plaintiff. The Subordinate Judge held that upon the cons- 
truction of the said contract Saravana Pillai was the owner of 
the villages, and agreed to sell the same to the plaintiff for a 
consideration of Rs. 99,568_15__6, to be paid or secured as 
stated in the fifth paragraph of the said contract of the 25th 
August, 1888. The High Court, on the other hand, held 
that upon the true construction of the contract the plaintiff was 
the beneficial owner of the villages and Saravana Pillai only 
the legal owner, and that in the matter of pecuniary obligations 
incurred by Saravana Pillai in connection with the purchase of 
the villages, and in the matter of the other money dealings 


between him and the plaintiff, there was found due from the 


plaintiff a sum of Rs. 99,568-15-6 in settlement of accounts. 
It is admitted in the judgments of the High Court that if the 
said contract were a contract for sale the suit would essentially 
be one for the specific performance of a contract, and in that 
case it would be clearly barred under Art. 113 of the Limita- 
tion Act. It is well to bear in mind that the terms of that 
article relate to any contract. 


On the view taken by the High Court of the contract, 
however, 1t was held that the suit is really one for the posses- 
sion of immoveable property by a beneficial owner thereof 
against the legal owner on payment, if necessary, of such sum, 
if any, as may be found due ; that the execution of a convey- 
ance by the first defendant to the plaintiff was not essential, and 
is unnecessary if he gets a decree for the recovery of the vil- 
lages as. beneficial owner. 


The villages in question originally belonged to the plain- 
tiff's late father__the then Zamindar of Karvetnagar. They 
were sold in 1883 in Court auction m O. S. No. § of 1879, 
and purchased by the first defendant as stated in the contract. 
It is alleged by the plaintiff that this purchase was made on 
behalf of the plaintifi’s father ; that a part of the purchase- 
mohey was paid out of his funds and the balance obtained 
from one Krishnama Chari, to whom the villages appear to 
have been sold by the first defendant subject to a condition of 
reconveyanice on payment ofa stipulated sum. A suit to cpm- 
pel such reconveyance was instituted in the Migh Court at 
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Madras, and on.the 16th, October, 1889, a decree directing 
reconveyance was made. In pursuance thereof a conveyance 
was duly executed on the 7th February, 1890, and since that 
date the first defendant had until he died been in possession of 
the villages, acting as the absolute owner thereof. The con- 
tract of the 28th August, 1888, was entered into during the 
pending of the original suit. It recites briefly the facts above 
stated and refers to the pendency of the said suit, and then pro- 
ceeds as follows :__ 

“Under these circumstances, under the order of Sri Maharajulangaru the 
accounts were looked into in their presence in respect of items due to the said 
Saravana Pillai relating to the said villages, and also relating to all money 
transactions between Saravana Pillai and Sri Maharajulangru. On looking 
into accounts, the amount found: due to the said Saravana Pillai was 


Rs. '99,568-15-6, Saravana Pillai consented to receive this sum of rupees, etc., 
and sell the aforesaid villages.to Sri Maharajulangaru. ” 


Whatever may have been the original nature of the pur- 
chase by Pillai or the arrangements entered into to raise the 
purchase money, this contract was.a settlement of questions 
of account in relation to the said villages and other matters, 
and under the terms of it Pillai is treated as the legal and bene- 
ficial owner. The second clause of the contract further 
strengthens this construction. It provides that as soon as 
Pillai obtains a decree in the suit already referred to (which, 
as pointed out, he did obtain), he should sell the villages to 
Maharajulangaru, and the said Maharajulangaru should pur- 
. Chase the same for the sum of Rs. 99,568-15-6. “He should 
not sell to others without the consent of the Maharajulangaru” 
—~a provision which would be meaningless unless he was the 
legal and beneficial owner. The fifth clause of the agree- 
ment provides for payment of interest on the purchase money 
until paid, and that until the principal and interest are paid the 
Maharajulangaru should mortgage the villages “ which Sara- 
vana Pillai has consented to sell, or other villages, ete. ”._pro- 
perties which are acceptable to Saravana Pillai as security for 
the said principal and interest__and execute a document there- 
for. The plaintiff took no further action in the terms of. the 
said contract. In the year 1899 his estate was taken under 
the management of the Çotrt of Wards, and this suit was in- 
` stituted by the Manager appointed by the Court of Wards on 
the’ 24th August, 1906. Before instituting this suit, it is to 


° , 
EG. 

Subbaraya 
Pillai. 


v. 
Rajah 
Kumara 
Venkata 
Perumal 
Raju 
Bahadur 
Varu 


Lord Carson. 


P, &, 


Subbaraya 
* Pillai. 


v, 
-Rajah 
Kumara 
Venkata 
Perumal 
Raju 
Bahadur 
Varu 


a 


Lord Carson, 


744 THE MADRAS LAW JOURNAL REPORTS, (VOL, XLIy, 


be observed that on the 23rd August, 1900, the acting Sccre- 
tary to the Court of Wards, by a notice in writing, called upon 
the first defendant to execute a conveyance of the villages to 
him on behalf of the plaintiff and to tender a mortgage for 
execution by him on behalf of the plaintiff. 

Their Lordships agree with the Subordinate Judge that 
no charge is created by the contract over the villages in ques- 
tion, and that the plaintif had no right to recover possession 
of the property absolutely or conditionally on his executing a 
mortgage deed or making a payment to the first defendant. 

The suit, therefore, becomes one for the specific perfor- 
mance of a contract which is barred by the section of the 
Limitation Act already referred to. 

This Board are, for the reasons stated, of opinion that 
this appeal should be allowed and the judgment of the Subordi- 
nate Judge restored, and that the appellants should have their 
costs in the Courts below and of the appeal. It is unneces- 
sary, having regard to this conclusion, to consider the case of 
the respondents, the legal representatives of defendant No. 3-- 
for whom Mr. Parikh appeared__further than to say that it 
was agreed in the course of the argument by Mr. De Gruyther, 
counsel on behalf of the appellants—that the interests of Mr. 
Parikh’s clients should not be affected by any question of any 
statutes of limitation which might be raised in answer to their 
claim, owing to the delay which has been occasioned by the - 
institution ‘and the carrying out of the ak in this suit, 
and their Lordships so determine. 

Therr Lordships wili humbly advise His Majesty accord- 
ingly. . , 
' Solicitor for appellants : John Josselyn. 

Solicitor for respondents: Barrow Rogers and Nevill. 


Appeal allowed, 
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PRIVY COUNCIL. 


PRESENT :__orp DUNEDIN, LORD PHILLIMORE, SIR 
JoHN EDGE, Mr. AMEER ALI AND Mr. Justice DUFF. 
Rajangam Ayyar ... Appellani™. 


v. 
Rajangam Ayyar ... - Respondent 
(On appeal from the High Court of Judicature at’ Madia? 


Registration Act, S. 17 (b) ; Sub-S. (2), Proviso-—Parlition—Deed efec- 
ing—Memorandum regarding cesser of jointness and' providing ‘for execution of 
formal deed of partition—Distinction—Registration—N ecessity—Parlition—Com- 
pleted partition with regard to portion of properties—Suit for partition with 
regard to rest—Re-opening of partition already completed in—V alitlity—Joint 
family—Member of—Self-acquisition—Plea with regard to portion of properttes— 
Onus of proof—Ancestral nucleus-—Addmission of-—E fect. 

Two brothers, who formed a joint and undivided Hindu family subject to the 
Mitakshara law and possessed of immoveable properties both within tbe Travan- 
core State and in British territories, entered into a yadast, or memorandum of 
agreement, by which they agreed to divide their properties both in Travancore 
State and in British territories according to certain specified shares. The 
Yadast further provided that “a partition deed in terms hereof shall be executed 
and registered in the office of the Sub-Registrar of this place” (Travancore 
State), “as also at Tinnevelly, as early as possible ; that until then this shall 
itself be in force.” In accordance with the provisions of that Yadast, a 
formal deed of partition was executed and registered in Travancore: relating - to 
the Travancore properties, and effect. was given to that formal deed of parti- 
tion in respect of the properties situated in Travancore State. No division, 
however, was made of the properties in Tinnevelly or separate possession deli- 
vered to the parties of tbeir respective shares. One of the brothers having 
died in the meantime, his son, the defendant, evaded the fulfilment of the 
agreement embodied in the Yadast, Thereupon the other brothes institutéd 
a suit for its enforcement in respect of the properties in Tinnevelly only, and 
for a partition of those properties alone. The High Court held that the 
Yadast, not having been registered in British lr da, was not admissible in evi- 
dence, but directed a general partilion of the properties both in British India 
and the Travancore State, having regard to the admitited jointhess of the parties 
up to the date of the said Yadast, thus upsetting the completed settlement em- 
bodied in the formal deed of partition in regard to the Travancore properties. 
On appeal, held by their Lordships that the High Court erred in upsetting the 
division of the Travancore properties, and that the Yadast was not compul- 
sorily registrable under S. 17 (b) of the Registration Act, because it only created 
a right to obtain another document which would, when executed, creat a right 
in the person claiming the relief within the meaning of S. 17, Sub-S, 2,. Proyiso. 


The Yadast was a memorandum regarding the cesser of jointness, which 
amounted to a declaration that fron? that time forth the parties became entitled 


to the possession and enjoyment of their, properties in separate shares. 
i ———— 
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The formal deed of partition, which effected a division in regard to the 
Travancore properties, having been entered into between two persons sui juris 
fully competent to enter into the transaction, could no? be upset in a suit rela- 
ting to properties in Tinnevelly, and asking for a partition of those properties 
alone. 


Once an ancestral nucleus is admitted, the onus lies upon a member of joint 
Hindu family to prove that any of the properties was self-acquired. 


P. C. appeal No. 113 of 1921 against the Judgment and 
decree * of the High Court of Judicature at Madras reversing the 
order of the Subordinate Judge of Tinnevelly. 

Upjohn, K. C. and Dube for appellant. 

De Gruyther, K. C. and Narasimham for respondent. 

1922. July, 3r. The Judgment of their Lordships was 
delivered by 

Mr. AMEER ALI :—This appeal arises out of asuit brought 
by the plaintiff, Subramania Ayyar, since deceased, in the Court 
of the Subordinate Judge at Tinnevelly, in the Madras Presi- 
dency on the 21st December, 1915, under the following cir- 
cumstances. l 

Subramania Ayyar, with his brother Krishna Ayyar, who 
died before the institution of the suit, formed a joint and un- 
divided Hindu family subject to the Mitakshara law. They 
possessed considerable immoveable properties both within the 
Travancore State and in British territories. The landed pro- 
perties belonging to them in British India are situated in the 
Tinnevelly district. In 1915 they decided to separate and 
make an amicable division of the properties belonging to them, 
both immoveable and moveable. By a yadast, or memoran- 
dum of agreement, dated the 7th January, 1915, which is 
marked as Exhibit Ay in these proceedings, they agreed to 
divide their properties both in Travancore and in British terri- 
tories according to certain specified shares. Later, on the Ist 
February of the same year, effect was given to this agreement 
in respect of the properties in Travancore, under which 
Krishna Aiyar as the elder brother obtained under the designa- 
tion of jesthabhagam, a larger shaye than would have come 
toshim otherwise. This document was registered in Travan- 
core, and effect appears to have be given t9 it in respect of the 
properties situated in that State. ° No division, however, was 
made of the properties in Tinnevelly or separate possessions de- 
livered to the partieseof their respective shares. Krishna 








* See 39 M. L. J. 382 for proceedings in the High Court 
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Ayyar having died in the meantime, his son, the present defen- 
dant, evaded the fulfilment of the agreement. embodied in 
Exhibit Ay ; and aécordingly Subramania brought the present 
suit for its enforcement. 

In the plaint the relicf asked for is a decree for partition 
by metes and bounds, and a direction to the defendant to exe- 
cute a conveyance of the properties that should fall to the share 
of the plaintiff in terms of the agreement. 

The defendant in his written statement raised three objec- 
tions to the suit : firstly, that the agreement (Ay) had been 
obtained by Subramania from his father under undue influence; 
secondly, that a large portion of the properties in which the 
plaintiff claimed a share was his father’s self-acquisitions and 
did not form part of the ancestral estate ; and thirdly, that 
the agreement, not having been registered in British India, 
could not be admitted in evidence, and no suit for specific per- 
formance could be based on it. 


The District Judge held that the defendant had failed to 


prove his allegation of undue influence to invalidate the agree- 
ment on which the plaintiff relies. He also held that the de- 
fendant having admitted that there was a nucleus of ancestral 
property, it lay upon him to establish that the properties, which 
he claimed exclusively, were acquired by his father, and this 
onus he had wholly failed to discharge. 

With regard to the non-registration of the agreement the 
District Judge said as follows :— 


“I do not think that the fact that the yadast (Exhibit Ay) and the docu- 
ment of partition (Exhibit Az) referred to in paragraph 8 of the plaint were 
not registered in British India precludes their admission in evidence.” 


‘And relying upon a decision of the High Court of Madras, he 
held that “ if a present right is created, the instrument, though 
unregistered, is admissible in evidence in a suit for specific per- 
formance, and | hold that they are admissible in evidence in 
this suit.” He accordingly made a decree in favour of the 
plaintiff, declaring in the first place that the properties claimed 
by the plaintiff had fallen to his share, and directing that the 
defendant should put the plaintiff in possession of the property 
detailed in Schedules 1, 4 and 6 of the plaint and half of certain 
other properties, after dividing by metes and bounds. He 
made certain other directions on the same basis. . 
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On appeal to the High Court the learned Judges held, in 
agreement with. the first Court, that the defendant had utterly 
failed to prove that the memorandum had been obtained by 
undue influence, but they also held that the agreement Exhibit 
Ay, not having been registered in British India, was not admis- 
sible in evidence. Having regard, however, to the tacts of 
the case and the admitted jointness of the parties until 1915, 
they directed a general partition in equal shares of the proper- 
ties both in British India and the Travancore State. 


The effect of the High Court's decision on the latter point 
is that it upsets the completed settlement embodied in Exhibit 


` Az, which was duly executed and registered in the Travancore 


State, and which appears to have been carried into effect, the 
defendant or his father having got possession of the properties 
which fell to his share. 

` With regard to the properties in Tinnevelly, the High 
Court considered, in agreement with the District Judge, that 
the defendant having admitted an ancestral nucleus, it lay upon 
him to prove that the properties which he claimed were self- 
acquired. | | : 


The defendant, on appeal, contends that the High Court 
were not justified in turning a suit for specific performance of 
an agreement which, not having been registered, could not be 
given in evidence, into a suit for general partition, and that ac- 
cordingly the present claim should be dismissed. He also 
contends that the High Court were wrong in decreeing a parti- 
tion of the properties in the Travancore district. 


In their Lordships’ judgment the High Court, in upsetting 
the division of the Travancore properties, appear to have pro- 
ceeded upon a misapprehension. 


The yadast, as its name implies, was a memorandum re- 


garding the cesser of jointness, which amounted to a declara- 


tion that from that time forth the parties became entitled to the 
possession and enjoyment of thefr properties in separate 


shares ; and it provided for the execution of a further deed 
-effectuating the partition. It says :— 


“A partition deed in terms hereof shall Be executed and registered in the 
office of the Sub-Registrar of this place, as also at Tinnevelly, as: early as 
possible ; that until then thi¢ shall itself be in frece.” y 
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‘It chen goes on to give a larger share to Krishna Ayyar, 
as the elder brother. In atcordance with the provisions of the 
agreement, a formal? deed of partition (Az) was executed and 
registered in Travancore relating to the Travancore pro- 
perties. It was entered into between two persons sui juris 
fully competent to enter into the transaction. It is difficult 
to perceive how that transaction can be upset in a suit which re- 
lates to properties in Tinnevelly, and asks for a partition of 
those properties alone. Subramania, no doubt, in his plaint 
had said that he would bring a suit in the Travancore Court 
to set aside the division effected by Ax, and it is possible that 
that statement led the defendant to throw every possible obsta- 
cle in the way of the plaintiff to get the relief he asked for. 
But it furnishes no ground, in their Lordships’ opinion, to up- 
set a completed transaction. The present suit must conse- 
quently be confined to the joint family properties situated in 
Tinnevelly. 

It has been contended that this is a suit for the specific 
performance of an unregistered contract ; and that the High 
Court dealt with it as one for general partition. 


As regards the non-registration of the agreement, it is to 
be observed that S. 17 of the Indian Registration Act, 1877, 
makes the registration of certain classes of documents compul- 
sory. Among others :— 


(b) “non-testamentary instruments which purport to create, declare, assign, 
limit or extinguish, whether in present or in future, any right, title or interest, 
whether vested or contingent, of the value of one hundred rupees and upwards, 
to or in immoyeable property.” 


From this, Proviso V to Subsection 2 excepts the following :— 


“any document not itself creating, declaring, assigning, limiting or extin- 
guishing any right, title or interest of the value of one hundred rupees and up- 
wards to or in immoveable property, but merelf creating a right to obtain 
another document which will, when executed, create, declare, assign, limit or 
extinguish any such right, title or interest. ” 


Exhibit Ay is not a document by itself creating, assigning, 
limiting, or extinquishmg any right or interest in immovable 
property ; it merely creafes a right to obtain another document 
which will, when executed, create a right in the person claiming 
the relief, and on that ground their Lordships think Exhibit Ay 
did not require registrafion, and accordingly is admissible in 


evidence, so fay as it goes. A 
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The learned Judges of the High Court were, however, 
perfectly right in the view that the’ onus was on the defendant 
to establish that the properties he claimed as the self-acquired 
properties of his father, Krishna Ayyar, bore that character. 

The defendant examined a number of witnesses on com- 
mission, apparently in support of his statement, but the depo- 
sitions of these witnesses do not appear to have been put in 
evidence, and the list attached to the District Judge’s judgment 
after mentioning the Exhibits filed on the plaintiff’s behalf 
and giving the names of his witnesses, contains the following 
entries :_ 

‘“Defendant’s exhibits Gas <a. eel 
Defendant’s witnesses... oa nil 

Their Lordships are, therefore, of opinion that the de- 
cree of the High Court should be varied by confining the de- 
cree for partition to the properties held by the parties in the 
Tinnevelly district ; that save and except this variation the ap- 
peal should be dismissed. The case will go back to the High 
Court for remission to the District Judge in order that he may 
appoint a Commissioner to make the division of the properties 
by metes and bounds in equal shares and to allot to the plain- 
tiff his halt-share of the whole of the joint family properties 
situated in Tinnevelly ; that in case, owing to any circumstance, 
equal division cannot be made of any particular property to one 
party or the other, the difference should be arranged for by 
the Commissioner, subject to the decision of the District Judge. 
As the suit was one substantially for partition, their Lordships 
think that the parties should bear throughout the proceedings 
their costs, save and except that the defendant should pay to 
the plaintiff his half-share of the Court fees. Their Lord- 
ships will, therefore ‚humbly advise His Majesty accordingly. 

Solicitors for the appellant Barrow, Rogers and Nevill. 

Solicitor for Respondent: Douglas Grant. 


Appeal dismissed. 
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PRIVY COUNCIL. 


PRESENT :—LORD PHILLIMORE, LORD CARSON AND SIR 
JOHN EDGE. 


Ramsumran Prasad and another age Appellants* 
: F. 
Musammat Shyam Kumari and others ... Resondenis 


Hindu Law—W idow—Compromise—Powers of—Alienation by means of 
com promise —validity—Necessity—Meaning of—Movcablc and immoveable pro- 
perty—Widow’s power’s in regard to-——Distinction—Debt secured by mortgage of 
immoveable property—If moveable or immoveable property—Reversioner’s suil 
to set aside compromise—Onus of proof in. 

A compromise by a Hindu widow made bona fide for the benefit of her 
husband's estate and not for her personal advantage will bind the reversioner 
quite as much as a decree on contest. 


An alienation, which is the result of a compromise or the mode by which a 
a compromise is carried into effect, will, if the compromise be reasonable and 
prudent, and for the iutercst of the estate, fall within the power of the holder of 
a Hindu woman’s estate, cither as being’an alienation which is to be deemed to 
be induced by necessity, or as being in a parallel position to an alienation induced 
by necessity. The word, necessity, when used in this connection, has a some- 
what special, almost technical, meaning. Necessity does not mean actual 
compulsion, but the kind of pressure which the law recognises as scrious and 
sufficient. i 

In execution of the decree in a suit to enforce two morlgage bonds insti- 
tuted by a Hindu, six of the properties were put up for auction, and purchased 
by the -widow of the plaintiff, who had died in the interval, for the sum of 
Rs. 65,075. On the judgment-debtors filing a petition in objection to the sale, 
the widow entered into a compromise with them by which she agreed that the 
sale of the six properties should be set aside, and that the judgment debtort 
should be allowed to sell them again to certain proposed purchasers for a sum 
total of Rs. 66,000 to be paid over to her. It was further provided that the 
two other properties should be hers to sell and make what she could of them, 
it being estimated that she would probably obtain Rs. 5,000. The rest of the 
debt, Rs, 70,000 and odd, was remitted. ` 


In’a.suit brought by the reversionary heirs, pra: ing that the order entering 
satisfaction of the judgment debts should be vacated, for a declaration of their 
rights, and for an injunction, and further or other relief, the Courts below found 
against the plaintiff’s plea that, in entering into the campromise, the widow 
acted fraudulently, and all that appeared against the validity of the compromise 
was that the widow was partially actuated by the motive that the judgment deb- 
tors were related to her and belonged to a respectable family, which she did not 
wish absolutely to impoverish. e On the other hand, it did not appear that the 
judgment debtors had any available property, and the only concession made by 
the widow to buy off the opposition of the judgment debtors, which had crystal- 
lised into a petition of objection, appeared to be a sum of Rs. 3,000 out of a sum 
of Rs. 69,000. Held that the eompromise was sufficiently reasonable and that 


the Court below was right in allowing it to stand. 
e 
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Quaere whether ie_judgment of the High Court, in so far as it placed the 
burden of proof upon the plaintiffs-reverstoners, was absolutely and with out 
qualification sound. 

Assuming that there was a greater sanctity in immoveable than in moveable 
property forming the estate of a deceased Hindu, it would be carrying techni- 
cality to an excess to consider the property, the subject of the compromise,. as im- 
moveable property. . 


Appeal No. 8 of 1921 against the judgment and decree of 
the High Court of Patna affirming the judgment of the 
Subordinate Judge of Darbhanga, 

De Guryther K. C. and Brown for appellants. 

Majid for respondent No. 1 

Dunne K. C. and Sen for respondent No. 4. 

The Judgment of their Lordships was delivered by 


LORD PHILLIMORE :— The question raised on this appeal 
is whether the reversionary heirs of one Brij Mohan Lal can 
recover posssession of certain property which is said to have 
been alienated by his widow as one of the terms of a compro- 
mise of litigation originally brought by Brij Mohan Lal and 
continued by his widow after his death. He had begun the 
suit on the 18th July, 1895, and died on the 22nd December. 
The suit was . brought to enforce two mortgage bonds. 
There was a claim by a prior mortgagee which eventually 
came up before this Board, and, resulted in a decree which was 
generally favourable to the widow, but‘ required her to pay in- 
to Court a considerable sum to the credit of this first mort- 
gagee. She paid this, and then proceeded to execute a decree 
for recovery of what was due to her on the mortgage bonds, 
which ` was ascertained by the decree to be the sum of 
Rs. 141,959. Sir of the properties were then put up for 
auction on the 20th June, 1912, the widow having leave to bid, 
and she bought them for the sum of Rs. 65,075. Shereupon 
the judgment debtors filed a petition in objection to the sale, 
and the widow came to the compromise which is now im- 
peached. 7 

By this compromise she agreed that the sale of the six 
properties should be set aside, and that the judgment debtors 
should be allowed to sell them agai to certain proposed pur- 
chasers for a-sum total of Rs. 66,000 to be paid over to her. 
It was further provided that the two other properties should 
be hers to sell and make what she could of them, it being esti- 
mated that she would probably obtain Rs. 5,000. The rest of 


the debt, Rs. 70, 259, Was remitted, ° 
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- The reversioners,, hearing of this transaction, applied for 
leave to intervene in the suit and oppose, but were refused, all 
their rights being reserved. Thereupon the present suit was 
instituted by them, praying that the order entering satisfaction 
of the judgment debts should b= vacated, for a declaration vt 
their rights and for an injunction and further or other relief, 
They said that the sale was fraudulent, collusive and illegal. 


The widow, the judgment debtors and the purchasers 
from the judgment debtors all appeared and defended. One 
of the points set up on behalf of the defendants was that the 
widow’s husband’s family was governed by the Mithila School 
of Hindu law, which gives larger powers to a Hindu woman 
when an estate is vested in her than she gets under the Mithak- 
shara. This was negatived by both Courts__and need not 
now be considered. 


On the other hand, both Courts have found that there 
was no fraud or collusion, and have taken the view that the 
compromise should stand, and have dismissed the suit. The 
principal ground on which the supposed fraud rested was that 
the properties released being worth considerably more than 
Rs. 66,000, the purchasers from the judgment debtors had 
obtained very advantageous bargains, and that one of these 
purchasers was the widow’s brother. Both Courts, however, 
having negatived fraud, it would require an exceptionally 
strong case to induce this Board to take a contrary view, and 
indeed the appellants have not ventured to — this part 
of the decision. 


The points further to be decided are, first of all? whether 
the widow or anyone holding what is known as a Hindu 
woman's estate, cspecially perhaps if that estate consists of 
immoveable property, can compromise in any circumstances, 
and secondly, whether this compromise is sufficiently reason- 
able for the Courts to allow it to stand. 


Their Lordships have been invited in an elaborate argu- 
ment which has reviewed all the authorities to hold either that 
there is no such. power of compromise at all, or that a com- 
promise which results in the surrender of land must be treated 
on the footing that such an alicnation is on the same footing 
with other alienåtions ôf land which ‘he holder of a Hindu 
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woman’s estate can make, namely, . ia they are justifiable By 
necessity and necessity only. ‘ 

It should be observed in limine that the word necessity, 
when used in this connection, has a somewhat special, almost 
technical, meaning. A widow can alienate if there are no 
other.means available for the.obligatory ceremonies to secure 
the repose of the soul of her husband. <A holder of a Hindu 
woman’s estate can in some circumstances alienate immoveable 
property to pay the last owner's debts, or (if there is no other 


available source of supply) for her own or infant children’s 


maintenance. Necessity does not mean actual compulsion, 
but the kind of pressure which the law recognises as serious 
and sufficient. 


Bearing this in mind their Lordships will proceed to con- 
sider whether an alienation, which is the result of a compromise, 
or the mode by which a compromise is carried into effect, 
should, if the compromse be reasonable and prudent, and for 
the interest of the estate, fall within the power of the holder 
of a Hindu woman’s estate, either as being an alienation 
which is to be deemed to be induced by necessity, or as being 
in a parallel position to an alienation induced by necessity. lt 
may be observed at once that the argument which would refuse 
authority to compromise in any case would have very extreme 
consequences. A Hindu woman might be party to a litigation 
concerning considerable immoveable property, might be success- 
ful in the first Court and be threatened with an appeal, and 
have: then a suggestion from the adversary that if she would 
part with a single item of property or a few bighas he would 
let the judgment stand. She would have if the argument 
were sound to refuse the suggested compromise, and be pre- 
pared to fight the case up to the Privy Council. Or it might 
be put in another way. Her opponent could never suggest 
à compromise, because he would know that any compromise 
would be upset. It would be very undesirable in the inte- 
rests of property owners that this extreme doctrine should be 
upheld, and their Lordships, after ¢onsideration of the autho- 
rities that have been cited to them, are glad to find that, they 
are not driyen to any Such extreme position,” 
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The case of Katama Natchiar v. The Rajah of Shiva- 
ganga (1), decided in 1864, which has been brought to their 
Lordships’ notice, hfs no direct bearing upon the point now to 
be discussed, but it is perhaps useful as an introductory state- 
ment. Their Lordships there held that a decree fairly and 
properly obtained against a widow binds the succeeding heirs 
because the whole estate is for the time vested in her, absolutely 
for some purposes, though in some respects for a qualified in- 
terest, and because until her death it could not be ascertained 
who would be entitled to succeed. 

In Tarinee Churn Gangooly v. and Co, (2), 
decided in 1869, the High Court at Calcutta had to deal with 
the case of a widow who was under age and had a minor son, 
and the judges held that if she was properly represented in the 
suit they must treat the matter as standing precisely as if she 
had been of age, and had acted on-her own behalf, that it was 
erroneous to look upon the transaction simply as an alienation 
-by her, and that she had full power to compromise a suit or 
even to have entered into a compromise before the suit was 
brought. : 

In Khunni Lal v. Gobind Krishna Narain (3), decided 
in I9II, an agreement of compromise was made between the 
daughters of the pre-deceased son of a convert from Hinduism 
to Mahommedanism, and his-heir at law, by which the property 
was divided into certain shares between the daughters and the 
alleged heir at law. After the death of ‘the daughters, the 
heirs in reversion claimed the estate against the derivative pur- 
chasers from the heir at law, putting their case in this way, 
that the heir at law’s title came under an alienation made by the 
daughters without justifying necessity, and that therefore nei- 
ther he nor his derivative purchasers could hold the property. 
This Board held that the compromise on its true construction 
did not mean an alienation, and that it was not right to say 
that the heir at law or the derivative purchasers derived a 
title from the daughters. e It is obvious that to put it as the 
respondents in that case did, that the purchasers derived title 
from thé daughters, was begging the question. The property 
belonged to one or other, er possibly both, of the parties to the 

3. (1811) L. R. 387 A. 87; 21 M. EJ. 645 (P. C). 
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dispute, and the compromise proceeded upon the footing that 
it Was uncertain in which of them the title was. As their 
Lordships pit jt, it was based on the assumption that there 
was an, antecedent title of some kind in the parties, and the 
agreement acknowledged and defined. what the title was. 


It was contended in the present appeal that this Board had 
laid down in the case of Imris Kunwar v. Roop Narain Singh 
(4) decided in 1880, “that it is clearthat daughters 
could not be bound by a compromise made by the widow 
under any circumstances ;” but it must be remembered what 
that case really was. In a dispute between a person claiming 
to be an adopted son of the previous owner and the widow 
and her daughters who would have titles after her, the widow 
gave up her daughters’ rights in consideration of her own re: 
maining practically unimpaired. Such a compromise obviously 
could not stand; indeed it is not a compromise at all, If the lan- 
guage in the sentence quoted is rather wide, no one Pease to 
the case in full could be misled by it. 


Their Lordships are of opinion that the true doctrine is 
laid down in Mohendra Nath Biswas v. Shamsunnessa Kha- 
tun (5), decided in 1914. A compromise made bona fide for 
the benefit of the estate and not for the personal advantage of 
the limited owner will bind the reyersioner quite as much as a 
deeree on contest. 


This being so, their Lordships proceed to enquire whether: 
this compromise is one that can be supported on these princi- 
ples.- At the outset it is a startling one. Assuming as upon 
the whole appears to be the case, that the two reserved proper- 
ties were worth the Rs. 5,000 for which they were to stand, 
the widow took for the estate Rs. 66,000, plus Rs. 5,000, or. 
Rs. 71,000 in all, and gave up all but as much, Rs. 70,959. 
Moreover, her petition to the Court presented in pursuance of 
the compromise in order to effect the necessary entries on the 
Court register, states, and the widow herself has stated in evi- 
dence, that one of her motives was the fact that the judgment 
debtors were related to her and belonged to a respectable 
family, which she did not wish abselutely to impoverish, and 
that she gave up her rights after an entreaty by one of the 


SS Oo ee 
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judgment debtors, who said that he had no property left. On 
the other hand, it does not appear that the judgment debtor 
or debtors had any Available property ; one was said to have 
nothing but the house he lived in, which was itself encumbered. 

Then comes the question, what was the value of the pro- 
perty released ? It would have been easy for either party 
to have produced evidence nearly conclusive upon this point, 
but they have failed to do so, and the Courts have been left 
to a series of inferences. The sub-sales were for Rs. 69,000, 
and if we are to take it that there was no fraud, it is reasonable 
to suppose that this would be the full value, not perhaps as 
between willing purchasers and willing sellers if an undisputed 
title were conveyed, but very likely as much as the widow would 
have realised if she had re-sold ; and if this be the case, all 
that she has given up is Rs. 3,000. While, therefore, giving 
all weight as against the validity of the compromse to the point 
that the widow was partially actuated: by motives which, how- 
ever laudable in themselves, did not entitle her to give up pro- 
perty in which she had only a partial interest, their Lordships 
do not see that a concession of Rs. 3,000 out of Rs. 69,000 to 
buy off the opposition of the judgment debtors, which had 
crystallized into a petition of objection, was otherwise than 
reasonable. 

Litigation in respect of this very subject matter had al- 
ready once taken the widow to the Privy Council, and though 
the objections of the judgment debtors were of the stock kind 
and not likely to prevail, still with judgment debtors who had 
little or nothing to lose it was likely that their objections would 
have been carried as far as the High Court. ` 

Their Lordships do not find it necessary to consider 
whether the judgment of the High Court, in so far as it places 
the burden of proof upon the present appellants, is absolutely 
and without qualification sound ; but upon the facts found by 
both Courts in India they agree in the conclusion to which those 
Courts came. ° 

One further observation should be made. It was sug- 
gested in argument for the appellants that there was a greater 
sanctity in immoveable property than in moveable 
property , forming the estate of a deceased Hindu. 
If this bef the ° case, asto ® which their Lord. 
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ships do.not find it necessary to pronounce, it would be carrying 
technicality to an excess to consider this property as 1mmove- 


able property. In the hands of the deceased and in the hands 


of the widow till the sale it was money secured by a mortgage 
on immoveable property. For a very brief period it might 
be said that the widow had converted the property by her pur- 
chase at the sale; but even this can hardly be said. The 
sale had not been confirmed and the compromise was upon 
the very point whether it should be confirmed, and that is whe- 
ther the property shduld be converted. In these circumstances. 
there is no substance in the suggestion that the compromise 
is more difficult to uphold because it resulted in an alienation 
of immoveable rather than of moveable property. 

Their Lordships . will therefore “humbly advise His 


Majesty that this appeal'be dismissed with one set of costs. 


Solicitors for appellants ; Watkins and Hunter. 
. Solicitors fer 1st respondent : Trufiit and Francis, 


. Solicitors for 4th respondent : Pugh G Cv, 
Appeal dismissed. 


f° PRIVY COUNCIL. 
| PRESENT :— VISCOUNT HALDANE, VISCOUNT CAVE AND 


LORD PARMOOR. 
E. D. Sassoon and Company 


ooo V, 
Ramdutt Ramkissen Das ... Respondent. 
= Indian Arbitration Act, 1899--Ss. 14, 1 s—Award—Suit to set aside—M ain- 
tainability—A rbitrator acting without jurisdiction—Suit hased on ground of— 
Enforcing of award by executton—No bar to suit—S. 13—Effect—S. 9 (b)—Sole 
arbitrator appointed by one party only—Award by—Validity—“Different inten- 
tion” in submission to arbitration—What amounts to—Contract—Construction— 
Arbitrator—A ppointment by parties—Provision for—Substitution on death or re- 
lirement of arbitrator originally appointed, if included in—Suit—Maintain- 
ability—Objection to—Appeal from consent order contemplating adjudication of 
rights of parties—Maintainability of objection in. 

Any objection. to an award on the ground of misconduct or irregularity on 
the part of the arbitrator ought, no doubt, to be taken by motion to set aside 
the award; but where it is alleged that an arbitrator has acted wholly without 
jurisdiction, his award can be questioned in a suit brought for that purpose. Nor 


Appellant*. 


. is the fact that the award has been enforced by execution under S. 15 of the 


Arbitration Act a bar toa suit to have it declared void and for consequential 
relief. S. 15 does not enact that the award; when filed, is to be deemed to be 
a decree of the Court, but only that it is to be enforceable as if it were a 


decree. å 
#P, C. A. 78 ofr921.' zoth and 22nd June, 1922. 
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A contract for the sale of jute provided that any dispute arising out of, or 
in any way relating to, the same, or to its construction or fulfilment, should be 
referred to arbitration “gn accordance with the Rules and By-Laws endorsed 
on the contract,” and e such Rules and By-Laws should form part of the 
contract. ‘By-Law 15 was to the effect that, where one of the parties to a 
dispute failed to appoint an arbitrator within the time limited, “the Chairman 
of the Association (the Calcutta Baled Jute Trade Association) ” should appoint 
an arbitrator whose appointment should be as lawful and binding upon the 
defaulting party as though he himself had appointed such arbitrator. The con- 
tract further provided that both arbitrator and umpire must be persons engaged 
in the Baled Jute Trade, and that their award should be final, subject only 
to a right of appeal to the Committee of the Association. Held that the sub- 
mission to arbitration contained an expression of a “ different intention” whick 
had the effect of excluding the operation of S. 9 (b) of the Arbitration Act, and 
that an award made by a single arbitrator chosen by one party only under 
S. 9 (b) of the Act was void. 

_ Held further that the respondent’s letter of the 31st July, 1916, (set out in 
their Lordships’ Judgment), had not the effect of excluding an appointment by 
the Chairman and evidencing a new agreement to which the Arbitration Act, 
including S. 9 (b), would apply, ` ii i eo o ; 

The. effect of the provisions in the contract is that on a failure by either 
party to appoint an arbitrator—which includes (in their Lordships’ opinion) a 
failure to appoint a substituted arbitrator on the death or retirement of an ar- 
bitrator originally appointed—the appointment is to be made by the Chairman 
on behalf of the defaulting party, so that in every such case there are to be 
two arbitrators, one appointed by one of the parties, and the other by the 
Chairman on behalf of the other party, Both are to be men engaged in the 
trade, and the decision of these skilled men or their umpire is subject to an 
appeal to the Committee of the Association. It is to such a domestic tribunal, 
so constituted, that the parties have agreed to submit their differences ; and 
` this agreement appears to their Lordships to be quite inconsisent with S. 9 (b) 

of the Act, | 
` Quaere whether on an appeal to the Board from an order which was .to 
some extent a consent order, and contemplated that the question of the validity of 
award (the validity of which was in question in the case) should be finally 
determined by the Board, a technical objection to the maintainability of the suit 


on the ground that the plaint prayed for a mereedeclaration was open to either 
party. 


Sir John Simon K. C, and Ayam for appellants, 
Dunne K. C. and Roy for respondents. 


1922. June, 20,22. The Judgment of their Lordships 
was delivered by 


ViscouNT Cave : This is an appeal from a decree of 


the High Court of Judicature at Fort William in Bengal, in its - 


Civil Appellate Jurisdiction, reversing a decree of the same 
Court in its Ordinary Otiginal Civil Jurisdiction. 

. The appellants and respondents are merchants in Calcutta. 
By eleven contracts in writing, bearing various dates betwéen 
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September, 1913, and Decembr, 1914, the appellants agreed 
to buy from the respondents a number of bales of jute of cer- 
tain specified standards of quality. - Thè contracts were all 
in a form approved by the Calcutta Baled Jute Trade Associa- 
tion, most of them containing what is called a “ home guaran- 
tee” (that is to say, a guarantee as to quality, condition and 
weight on terms contained in the London Jute Association con- 
tract), and all of them containing an arbitration clause in the 
following terms :— _ | 

“iç. In the event of any dispute whatever arising out 
of, or in'any way relating to, this contract or its construction 
or fulfilment between the parties hereto, and whether arising 
before or after the date of expiration of this contract, the dis- 
pute shall be referred to arbitration in accordance with the | 
Rules and By-Laws endorsed on this contract. Each party 
to the dispute shall appoint one arbitrator, and such arbitrators 
shall have the power to appoint an umpire. Both arbitrators 
and umpire must be persons engaged’ in the baled jute trade, 
and their award shall be final, subject only to right of appeal 
to the Committee. The Association’s Rules and By-Laws as 
printed.on the reverse, form part of this contract. ” 

The Rules and By-Laws referred to in the above clause in- 
clude the following :— 

Rule 27. “The Committee may, at their discretion, and 
upon payment of the prescribed fees, hear appeals against ar- 
bitration awards, provided they proceed in conformity with 
the By-Laws of the Association. ” 

By-Law 15. “ Where one of the parties to a dispute shall 
fail to appoint an arbitrator within 48 hours after having been 
called upon to do so, the Chairman of the Association shall 
appoint an arbitrator whose appointment shall be as lawful and 
binding upon the defaulting party as though he himself had 


appointed such arbitrator. ” 
The Association referred to in the contract, Rules and 


By-Laws is the Calcutta Baled Jute? Trade Association, and 


- the Committee referred to is the Committee of that Associa- 


tion. è F 
The jute, when delivered under ‘the contracts, proved not 


to be of the specified quality, and a considerable payt of it was 
“t invoiced back ” to the appellants and re-sotd by them “at 
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lower prices, with the result that the appellants claimed to have 
suffered damages to the amount of Rs. 83,623, and demanded 
payment of this amqlınt from the respondents. The demand 
having been refused, the appellants in July, 1915 appointed 
Mr. G. C. Allan to act as their arbitrator in the matter in 
accordance with the contract and the respondents after some 
delay, viz., in September, 1915, appointed Babu Sarat Chander 
Gossain to act as arbitrator on their behalf. Mr. Allan en- 
deavoured to arrange a meeting with Babu Gossain with a 
view to entering on the reference, but without success ; and 
ultimately, on the 7th March, 1916, Mr. Allan retired from 
the reference. Thereupon, the appellants appointed Mr. 
S. H. Singleton to be an arbitrator in his place, but Mr. Single- 
ton was equally unsuccessful in his efforts to get Babu Gossain 
to meet him ; and after many excuses, the latter, on the 30th 
June, 1916, withdrew from the matter. On the 27th July, 
1916, the appellants wrote to the respondents a letter referring 
to the retirement of Babu Sarat Chander Gossain and adding : 


“We, therefore, call upon you to appoint an arbitrator to act on your behalf, 
in the place of Babu Gossain, within, 43 hours, failing which we shall apply 
to the Baled Jute Association to make an appointment in your behalf in accord- 
ance with By-Law 15 of the Association.” 


To this letter, the respondents replied on the 31st July, 
as follows :— 


“Yours of the 27th July, 1916. 

. “The time limit under the Indian Arbitration Act is over, and we regret 
that we cannot agree to further extension of time. Regarding your sugges- 
tion that you will ask the Chairman of the Association to appoint an arbitrator, 
' we beg to point out that the Chairman has no authority to override the provi- 
sion of the Indian Arbitration Act. Further, we hold that the dispute to settle 
which this arbitration was agreed upon, does not®ecome under the terms of the 


Calcutta Baled Jute Association Contract, so the Chairman cannot exercise his | 


rights under the contract.” 


In answer to this letter, the appellants wrote to the res 
pondents as follows :—. 


“With reference to your letter of the 31st ultimo, we are advised that, 
neither of our arbitrators, Mr, Aan or Mr. Singleton, nor your arbitrator, Babu 
S. C. Gossain, having entered upon the reference, the question of the period of 
making their awards having expired does not arise. We, therefore, call upon 
you to appoint an arbitrator to act on your behalf in the disputes arising out 
our claims under each of the above contracts as set out above, within seven 
clear days from this date, in default of which we shall appoint our arbitrator, 


Mr. S$. H. Singleton to act gas sole arbitrator iD the reference, in accordance - 


with the provisions of the Indian Arbitration Act? S. 9 (b).” 
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The respondents having made no further appointment, 
the appellants, on the ath September, purported to appoint 
Mr. Singleton to act as sole arbitrator in¥he reference in pur- 
suance of the Indian Arbitration Act, S. 9 (b), and so informed 
the respondents. The respondents declined to recognise this 
appointment, but Mr. Singleton, after giving due notice to the 
respondents, proceeded with the reference ex parte and ulti- 
mately made eleven awards (one under each contract), by 
which he awarded to the appellants sums to be paid by the res- 
pondents amounting in all to Rs. 68,574. The awards were 
fled under- S. 11 of the Act, and in pursuance of S. 15 a 
warrant was issued directing the sheriff to levy the amounts 
awarded by seizure of the respondents’ goods ; and this was 
done. 


On the 8th January, 1917,, the respondents commenced 
against the appellants the present suit , in which they alleged 
(among other things) that the appointment of Mr. Singleton to 
act as sole arbitrator was illegal, and that the awards were 
void and inoperative ,and claimed a declaration to that effect, 
an injunction restraining the appellants from withdrawing the 
sum in the Sheriff's hands and a declaration that the respon- 
dents were entitled to a refund of that sum. There was also 
a claim for damages which has not been proceeded with. Un- 
der a consent order made in the suit on the 12th January, 1917, 
the amount in the sheriffs hands (Rs. 66, 477) was paid to the 
defendants, but it was agreed that for the purpose of the suit, 
the money should be deemed to be still in the sheriffs hands. 

On the hearing of the suit before Mr. Justice Ghose on 
the 7th April, 1920, the defendants contended, first that having 
regard to the provisions of Ss, 42 and 56 of the Specific Relief 
Act, and to the fact that the plaintiffs did not claim to set asidé 
the awards, and the execution proceedings, the suit was not 
maintainable, and, secondly, that the awards were not made 
out of time. The learned Judge overruled the first but he up- 
held the second contention, and held the awards to be valid, 
and accordingly dismissed the suit with costs. 

On appeal to the High Court at Fort William, the plain- 
tiffs, while still maintaining that the time for making the awards 
had expired, relied majnly upon a point which, although open 
to them upon their pleadings, had not been argued in the Court 
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of first instance. . They now contended that the appointment 
“of Mr. Singleton as sole arbitrator was illegal on the ground 
that the scheme of Arbitration contained in Cl. 15 of the con- 
tract, and in the Rules and By-Laws annexed, was inconsistent 
with S. 9 (b) of the Arbitration Act under which that appoint- 
ment was made, and accordingly that, a “ different intention ” 
having been expressed in the contract, S. 9 (b) did not apply. 
The learned Judges who heard the appeal (Sir L. Sanderson, 
C. J. and Richardson, J.) acceded to this contention and held 
that the appointment of Mr, Singleton as sole arbitrator was 
ineffective and that the awards were void on that ground 
Upon the question whether the awards were not out of time, 
the learned Judges were disposed to take different views ; but 
upon this point they gave no definite decision as their conclu- 
sion, upon the other point was sufficient to dispose of the suit. 
The Court accordingly allowed the appeal and declared the 
awards void, and with the consent of the parties, ordered the 
defendants to repay the above sum of Rs. 68,574 to the plain- 
tiffs upon an undertaking by the latter to return the amount if 
the awards should be found valid by this Board. In view of the 
fact that the point on which the plaintiffs had succeeded had 
not been taken in the Court below, the parties were ordered 
to bear their own costs of the original trial. Against this 
decision the defendants now appeal to the Board. 


On the argument. before their Lordships, it was argued, 
as a preliminary point, that the suit would not lie, as the only 
remedy open. to the plaintiffs was to move to’ set aside the 
awards under S. 14 of the Arbitration,Act, and this could not 
be done after the awards had been enforced by execution. In 
their ‘Lordships’ opinion, there is no substance on this point. 
Any objection to an award on the ground of misconduct or 
irregularity on the part of the arbitrator ought, no doubt, to 
be taken by motion to set aside-the award; but where (as 
here) it is alleged that ait arbitrator has jadi wholly without 
jurisdiction, his award can be questioned in a suit brought for 
that purpose. Nor is the fact that the award has’ been ‘en- 
forced by execution undér S. 15 a bar to a suit to have it 
declared void and for , consequential relief: S. 15 does not 
énact that the award, when filed, is to Be deemed to be a decree 
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of the Court, but only that it is to be enforceable as if it were 
a decree. 

A suggestion was also made that the suit was open to 
objection under Ss .42 and 56 of the Specific Relief Act, on 
the ground that no relief was asked other than a declaration ; 
but in their Lordships’ opinion this is not the case. The plaint 
asked not only for a declaration, but also for an injunction, 
repayment of the amount levied, and other relief. Further, 
it is dificult to see how any technical objection to the jurisdic- 
tion can now be maintained, having regard to the fact that the 
order appealed from was to some extent a consent order, and 
contemplated that the question of the validity of the awards 
should be finally determined by this Board. 

Turning now to the substance of the case, the main ques- 
tion is whether the submission to arbitration contained an ex- 
pression of a “ different intention ” which had the effect of ex- 
cluding the operation of S. 9 (b) of the Arbitration Act. In 
their Lordships’ opinion, this question must be answered in the 
affirmative. Each of the contracts provides that any dispute 
shall be referred to arbitration “in accordance with the Rules 
and By-Laws endorsed on this contract, ” and that such Rules 
and By-Laws shall form part of the contract ; and By-Law 
15 is to the effect that, where one of the parties to a dispute 
fails to appoint an arbitrator within the time limited, “ the 
Chairman of the Association shall appoint an arbitrator whose 
appointment shall be as lawful and binding upon the default- 
ing party as though he, himself had appointed such arbitrator. ” 
The contract further provides that both arbitrators and umpire 
must be persons engaged in the Baled Jute Trade, and that 
their award shall be final, subject only to a right of appeal to 
the Committee of the Association. The effect of these provi- 
sions is that on a failure by either party to appoint an arbitra. 
tor__which includes (in their Lordships’ opinion) a failure to 
appoint a substituted arbitrator on the death or retirement of 
an arbitrator originally appointed_sthe appointment is to be 
made by the Chairman on behalf of the defaulting party, so 
that in every such case there are to be two arbitrators, one ap- 


pointed by one of the parties, and the other by the Chairman 
on behalf of the other party. Both are to be men engaged 
in the trade, and the decision of these skilled ken or their um: 
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pire 1s subject to an appeal to the Committee of the Associa- 
tion. It is to such a domestic tribunal, so constituted, that 
the parties have agreed to submit their differences ; and this 
agreement appears to their Lordships to be quite inconsistent 
with S. 9 (b) of the Act, under which, if it comes into opera- 
tion, the decision will be made by a single arbitrator chosen by 
one party only. . Further it appears to be at least doubtful 
whether, if the scheme of the By-Laws were departed from 
by the application of S. 9 (b), the right of appeal to the Com- 
mittee would continue to be effective. Upon the whole, there- 
fore, their Lordships agree on this point with the judgment 
of the appellate Court. 

It was contended on behalf of the appellants that the res- 
pondents’ letter of the 31st July, 1916, above quoted, had the 
effect of excluding an appointment by the Chairman and evi- 
dencing a new agreement to which the Arbitration Act, in- 
cluding S. 9 (b), would apply ; but in their Lordships’ opi- 
nion, that letter cannot have this effect. By the letter, the 
respondents contended that the time for making the award had 
expired, and that the Chairman had no authority to override 
the provisions of the Arbitration Act in that respect ; and 
also that the dispute did not come under the terms of the con- 
tract at all. They may have been mistaken in both these 
contentions ; but there was clearly no intention on their part 
to set up any new form of arbitration different from that to 
which they had agreed. The appellants, erroneously as. it 
now appears, accepted the respondents’ view that the Chairman 
had no authority to appoint, and had resort to S. 9 (b) of the 
Act. In this, unfortunately, they were wrong; and they 
must now accept the consequences of their action. 

As the above considerations dispose of the appeal, it is 
unnecessary to consider the question raised as to the awards 
being out of time. Their Lordships will accordingly humbly 
advise His Majesty that the appeal fails and should be dis- 
missed with costs. : 


Solicitors for appellants ; Sandersons Orr and Dighams 
Solicitors for respondents : W. W. Box and Co, 


Appeal dismissed. 
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PRIVY COUNCIL. 


. PRESENT :—LORD PHILLIMORE, LORD CARSON, SIR JOHN 
EDGE AND MR. AMEER ALI. 


(On Appeal from the High Court at Allahabad). 


Kunwar Sardar Singh and others ... Appellants*. 
l v. 
Kunj Behari Lal and others ... Resondents. 


Hindu Law—Widow—Alienation for religions pur poses—V alidity—Condi- 
tions—Religtous acts essential for salvation of soul of deceased—Acts, not es- 
séntial or obligatory, but conducive to bliss of deceased’s soul—Alienation for—- 
Validity—Distinction. 

A Hindu widow, who had inherited the estate of her sons, went on a pil- 
grimage to Puri ,and there made a Sankalpa or vow to create a dedication for 


the observance of bhog or food offerings to the presiding deity, and for the 
maintenance of the priests who were charged with the performance of that duty. 


A year later she gave effect to her Sankalpa by executing a deed purporting to 
be a gift for the purpose referred to. She had inherited a large estate, and the 
dedication covered a very small fraction of the porperty, something like 1/75th, 
In a suit brought by the reversionary heirs a'ter the widow’s death to set 
aside the alienation, /eld that the Hindu law recognised the validity of the de- 
dication or alienation of a small fraction of the property by a Hindu female for 
the continuous benefit of the soul of the deceased owner, and that the alienation 
was fully within the widows’ competency. 

Had the widow made the alienation for the purposes of defraying the ex- 
penses of the pilgrimage itself, while she possessed ample means for the per- 
formance of the journey and other acts connected therewith, there might bave 
been some substance in the objection that she was not entitled to alienate any 


part of the immoveable property having ample means at her disposal. But 
the alienation she has purported to effect was for the perpetual performance of 


acts recognised in the Hindu system as pious. 
The Hindu system recognises two sets of religious ac's ; one is in connection 
with the actual obsequies of the deceased, and the periodical performance of the 


obsequial rites prescribed in the Hindu religious Jaw, which are considered as es- 


sential for the salvation of the soul of the deceased. The other relates to acts 
which, although not essential oy obligatory, are still pious observances which 
conduce to the bliss of the deceased’s soul. Wilh reference to the first class of 
acts ,the powers of the Hindu female who holds the property are wider than in 
respect of the acts which are simply pious and if performed are meritorious so 
far as they conduce to the spiritual benefit of the deceased. In one case, if the 
income of the property, or the property itself, is not sufficient to cover the ex- 
penses, she is entitled to sell the whole of it. In the other case she can alienate 
a small portion of the property for the pious or charitable purpose she may 
e 


have in view . 


“Appeal from a judgment and decree of the High Court 
reversing a decree of the Subordinate Judge of Moradabad. 
De Gruyther, K. C. and Dube fer appellants. 
Sir George Lowndes, K. C. and Brown for respondents. 


rrr ns Ig AA 
"P, C, A. No. 58 of 1921, ° %0th June 1922. 
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1922, May, 11, 12.. The Judgment of their Lordships 


was delivered by 


Mr. AMEER YA :— This is an appeal from a judgment 
and decree of the High Court of Allahabad, dated the 6th 
June, 1918, and arises out of a suit brought by the plaintiff 
Laltu Singh, since deceased, in the Court of the Subordinate 
Judge of Moradabad on the 13th September, 1913. The 
object of the suit was to set aside an alienation purporting to 
have been made for a religious or pious purpose by a Hindu 
lady of the name of Rant Kishore on the 8th January, 1876. 
The point involved in the determination of the appeal relates 
to the powers of a Hindu female on whom property devolves 
upon the death of the husband, son or father, as a limited es- 
tate, to alienate any part of the property for religious purposes 
Rani Kishore was the widow of Raja Gur Sahai, who died in 
1868 and was at the time of his death possessed of a consi- 
derable estate, yielding an annual income of some Rs. 60,000. 
He left two minor sons, both of whom died in infancy in 1873, 
five years after the death of their father. The property then 
devolved on Rani Kishore in succession to her sons. The 
Rani died on the 16th August, 1907, when succession opened 
to the reversioners of Raja Gur Sahai. There was some 
litigation as to the right of reversion, which was finally ad- 
judged in favour of Laltu Singh, the plaintiff, and he, as stated 
before, brought the suit on the 13th September, 1913, to set 
aside the alienation referred to above. It appears, upon the 
evidence, that after the déath-of her sons the widowed mother, 


according to the custom of pious Hindus, especially females, 


made pilgrimages to different sacred cities, among them Bena- - 


res, Gaya and Puri. She appears to have visited Purt in the 
year 1875, and there made a sankalpa or vow to create a dedi- 
cation for the observance of bhog or food offerings to the pre- 
siding deity, and for the maintenance of the priests (pandas) 
who were charged witlt the performance of that duty. In 
1876 she gave effect to her sankalpa by, executing, as it fs al- 
leged on behalf of the defendants, a document purporting to 
be a gift for the purposé referred to. That document, so far 
aseis material for the purposes of this judgment, is in the fol- 
lowing terms A 
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© “I, Musammiat Rani Kishori Kunwar, widow of Raja Gur Sahai, deceased, 
by caste a Jat, ‘rais? and resident of Moradabad, do declare as follows :— 


“Whereas I, according to the custom prevailing atpng the Hindus, happen- 
ed to go on a pilgrimage to Prayagji and Kashiji and on a visit to Jagannath 
in 1282 Fasli, and at the time of paying a visit to, and performing the worship 
of, Jagannathji Maharaj, made a charitable gift and ‘ shankalp’ of a moiety of 
a ‘ pucca’ built house facing the east in muhalla Sambhal Darwaza in Morada- 
bad and of a 15 biswa 9 biswansi 2 kachwansi 3 tanwansi share in mauza Sher- 
pur, a 15 biswa 9 biswansi 2 kachwansi 3 tanwansi share in Sarai Kazi, a 15 bis- 
wa share in Rustampur Hayat and a 15 biswa share in Sahjahanpur Hayat, the 
zamindari villages in pargana Hasanpur, together with all the culturable and 
unculturable lands, * abadi, ’ houses that are let on rent, artisan’s cess, grazing 
charges, barren land, water produce, takes Jakes, groves, fruits and timber trees, 
i é., all the inherent and adventitious rights and interests in the revenue paying 
zamindari property in the said villages and also of two pucca ‘havelis’ (houses) 
in mauza Sherpur aforesaid in favour of Jagannathji Maharaj, installed in the 
temple at Jagannathpuri and of Anant Ram, son of Gobarrhan, ‘khurd’ 
(junior), resident of Puri aforesaid, and Jai Ram, son of Bhawani Das, resident 
of Durgapur, appertaining to Puri aforesaid, district Katak, both the Pandas of 
Jagannathji Maharaj. But no document was executed at the time the 
‘shank’alp’ was made. Now this document is executed with the following 
conditions :—Both the Pandas aforesaid should enter into possession and make 
management of the aforesaid property and after paying the Government revenue 
and village expenses out of the annual income spend half of the net profit on 
the daily ‘bhog’ (food offering) of Jagannathji Maharaj, and bring the other 
half to their own use, in equal shares. After them, their descendants and suc- 
cesors should enter into possession and enjoyment, generation after generation, and 
should, in due order, distribute the profits, according to the specification given 
above and daily spend money on the ‘bhog’ of Maharaj. Whoever. will be 
my successor and representative after me shall have no claim or objection to the 
gifted and endowed property, by reason of the execution of this deed. If, per- 
chance, they bring any claim it shall not be entertainable by the Court, inas- 
much as the property of which I have made a charitable gift and ‘shankalp’ is 
of the nature of ‘devatra’ (?) and ‘tulsipatra’ property. According to the 
Hindu Law, the income of the said property is not such as may be brought by 
me or my successors to our own use. ‘The said property is the self-acquired and 
exclusive property of my dece&sed husband, Raja Gur Sahai. I have made a 
charitable gift and ‘shankalp’ of the property for the salvation of my husband 
and his family members and for my own salvation, The gift property is worth 
Rs. 2,500. I have, therefore, executed these few presents by way of a deed of 
gift, so that they may serve as evidence and be of use when needed. ” 


It purports to have been executed for the lady by her 
general attorney Ajab Singh, and a° question was raised on 
behalf of the plaintiffs that the deed of gift was fraudulently 
executed by Ajab Singh in collusion with the donees, and was 
not the act of the Rani herself. In*the view he took of the 
case the Subordinate Judge did not deal with the question, of 
the authenticity of the document, but the Hig Court, on the 
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examination of the evidence, came to the conclusion that the 
deed was the deed of Rani Kishore. The contention against 
the genuineness of fhe document has not been pressed before 
the Board. and their Lordships think upon the evidence there 
. is no real foundation for the charge that it was not the act of 
the Rani. Before the first Court the trial proceeded on the 
question of the power of the lady to make an alienation, the 
plaintiff contending that it was invalid, while the defendants 
urged that it was fully within her competency. The Subordi- 
nate Judge decided in favour of the plaintiffs on two grounds 
first, that it was not competent for the lady to make the aliena- 
tion, as it was not for the performance of any religious duty, 
which amounted to a necessity under the Hindu law ; the 
second ground of his decision was that the lady had abundant 
means for giving effect to her pious intention, the sankalpa, 
to which she refers in the deed of gift, and that consequently 
-the gift was invalid. He accordingly made a decree in 
favour of the plaintiffs. On appeal the High Court came to 
a different conclusion. They held that her alienation, although 
not in performance of a necessary duty, -was nevertheless a 
pious act and was, therefore, valid. ‘They held also that the 
lady had inherited a large estate, and that the dedication cover- 
ed a very small fraction of the property, something like one- 
seventy-fifth. They accordingly dismissed the plaintiff's suit. 


On appeal to the Board the question has been argued with 
great ability and fullness by counsel for the appellants who are 
Laltu Singh’s representatives. | 


The earlier cases bearing on the question cited from 


Sutherland's Weekly Reporter, extending from 1864 to 1873, 
no doubt give colour to the view taken by the Subordinate 
Judge, and their Lordships have little doubt that he was 
largely influenced in his conclusion by the notion that justifiable 
necessity for the validity of religious alienation must be of the 
same’ character as in the case of alienation for secular purposes. 
This idea seems to be predominant tn the minds of the learned 
Judges who decided the cases reported in The Weekly Repor- 
ter. Their Lordships ecannot help regarding the criti- 
cism of the High Court on the Subordinate Judge’s judgment 
as unduly severe. | n*support of the plaintiffs’ contention the 
R—-97 ` | 
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Board were referred to the paragraph 105 in the Vyavastha 
Chandrika® + 


“Without the consent of her husband’s reversioNers a widow is, however, 
competent to sell so much, and no more, of his property as may be required for 
the performance of the indispensable duties (nitya-karma). If such acts can- 
not be performed without selling the whole property the whole may be sold by 
her for the purpose,'because such duties must be performed. But for the per- 
formance of an optional religious act (kamya karma): she may, without their con- 
sent, dispose of only a small portion of the estate. ” 


Then follows paragraph 106, which, it is contended, im- 
poses a further limitation on her power :— 
_“ If, however, the expenses for those acts including maintenance could possi- 
bly be defrayed with the accumulated wealth, or with the income of the estate, 
left by the deceased, then his widow cannot sell any part of his estate for the 


performance of any such act, much less on account of any debt contracted by her 
for her own purpose. ” 


The commentator’s note to paragraph 10¢ is as follows:-- 
ntat paragrap 5 


“An indispensable act or duty (nitya-karma) is tbat which must be per- 
formed, and cannot be neglected without sinning, as the first sraddha of the. 
father or of the husband, the marriage of his daughter, or the like. And an 
optional religious act is such as the performance of it rests upon option, and 
there is no sin on the non-performance, but religious ment (punya) on the per- 
formance thereof, as pilgrimage to Benares and the like. ’ 


Reference was also made to the dictum of their Ponk 
in the case of The Collector of Masulipatam v. Cavaly V encata 
Narrainapah (1), where the Board pointed out the difference 
between alienations made by a widow for secular purposes and 
those made with religious motives. The Master of the Rolls, 


who delivered the judgment in that case, says as follows :__ 

e “Tt is admitted, on all hands, that if there be collateral heirs of the hus- 
band, the widow cannot of her own will alien the property except for special 
purposes. For religious or charitable purposes, or those which are supposed 
to conduce*to the spiritual welfare of her husband, she has a larger power of 
disposition than that which she possesses for purely worldy purposes. To sup- 
port an alienation for the last she ‘must show necessity. ” 


In Raj Lukhee Dabea v. Gokool Chunder Chowdhry (2) 
the Board gave expression to the same opinion. In Rama 
and others v. Ranga (3) the Madras High Court laid down 
that alienation by a Hindu widow for religious purposes must 
be confined to ceremonies indispengable for spiritual benefit, 
suth as funeral obsequies and the periodical ceremonies inci- 
dental to those obsequies. But the learned Judges went on 
to add w_ ° 


“Vol. In 138, 1. (1861) 8 M.I A. 529, 550, 55%. 
2, (1869) 13 M. I, A. 209.0 ; 3. (1885) F, L. Å 8M. 552, 
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“We cannot recognise a sale by a Hindu widow as valid against her hus- 
band’s reversioner, when it is made in view to raise money for doing pious acts 
which are not in the natuge of spiritual necessities, unless such sale is reasonable 
in the circumstances of f. family, and the property alienated is but a small 
portion of the property inherited from her husband.” 


The case of Ram Kawal Singh and others v. Ram Kishore 
Das and another (4) has no analogy to the present. There 
the alienation was not for the maintenance of an idol which 
had been established by the husband of the widow, and the 
dedication was prima facie for the widow's own spiritual wel- 
fare and not for the husband. 


There can be no doubt upon a review of the Hindu Law, 
taken in conjunction with the decided cases, that the Hindu 
system recognises two sets of religious acts. Onc is in con- 


nection with the actual obsequies of the deceased, and the perio- 


dical performance of the obsequial rites prescribed in the 
Hindu religious law, which are considered as essential for the 
salvation of the soul of the deceased. The other relates to 
acts which, although not essential or obligatory, are still pious 
observances which conduce to the bliss of the cieceased’s soul. 
In the later cases this distinction runs clearly through the views 
of the learned Judges. The confusion which has arisen in 
this case arises from mixing up the indispensable or obligatory 
duty with a pious purpose which, although optional, is spiri- 
tually beneficial to the deceased. 

With reference to the first class of acts, the powers of 
the Hindu female who holds the property are wider than in 
respect of the acts which are simply pious and if performed 
are meritorious so far as they conduce to the spiritual benefit 
of the deceased. In one case, if the income of the property, 
or the property itself, is not suficient to cover the expenses, she 
is entitled to sell the whole of it. In the other case she can 
alienate a small portion of the property for the pious or chari- 
table purpose she may have in view. In the present case the 
High Court has found that the lands alienated form a small 
fraction of the whole estate. Had the Rani made the alie- 
nation for the purpose of defraying the expenses of the pil- 
grimage itself, while she possessed ample means for the per- 
formance of the journey’ and other acts connected therewith, 
these might, have been some substance in the objection that she 


4. (1894) I, L. R. 22 C. 506. 
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was not entitled to alienate any part of the immoveable pro- 
perty having ample means at her disposal. But the alienation 
she has purported to eflect was for the peNpetual performance 
of acts recognised in the Hindu system as pious. It was a 
dedication of a very small fraction of the property. The law 
with reference to this part of the case appears to their Lord- 
ships to have been set out with considerable clearness in a re- 
cent judgment of the Madras High Court, Vuppuluri Tatayva 
alias Veeranna v. Garimilla Ramakrishnamma and others (5), 
where the learned Judges, after an examination of the autho- 
rities on the point, say as follows :— 


“We think we are warranted in holding that if the property sold or gifted 
bears a small proportion (which it is impossible to define more exactly) to the 


„estate inherited and the occasion of the disposition or expenditure is reasonable 


and proper accord‘ng t? the common notions of the Hindus. it is justifiable and 
cannot be impeached by the reversioner. We are obliged to express ourselves 
somewhat guardedly because. almost every gift according to Hindu 
notions is as such calculated to promote spiritual merit and the occasions for the 
periormance of ceremonies calculated to bring spiritual reward are so innumeras 
ble that almost any expenditure not for a sinful object and any alienation by 
way of gift may be attempted to be justified as ministering to spiritual benefit.” 


In the case of Khub Lal Singh v. Ajodhya Misser (6) 
a widow had raised money upon immoveable property for the 
purpose of excavating a tank in connection with a temple 
founded by her husband, and a suit was brought by a reversioner 
to set aside the alienation. Mr. Justice Mookerjee referred 
to the words of Lord Gifford in the case of Cossinath Bysack 
and another v. Hurrosondery Dossee and another (7), that 


it was absolutely impossible to define the extent and limit of 


the power of the widow to dispose of her husband’ s property 
for religious purposes, 


“because -it must depend upon the circumstances of the disposition when- 
ever such disposition shall be made, and must be consistent with the law regu- 
lating such disposition ;” 


and held that the alienation for the purpose of excavating 
the tank could not be impeached by the reversioner. 

In the present case the purpose for which the alienation 
was made was undoubtedly not for the performance of obse- 
quial rites, or any such duty as might be regarded as obligatory 


under the Hindu law. But at the same time there can bu 
5. - (100) I. L R. 34 M. 258: 20M.L.J 798. 
6. (1915) I. L. R. 43 C 574, . . # ° 
7 d 


7.. 2 Mor, Dig. 197. ® 
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no question that it was.a pious act in the Hindu system. The 
estimation in which the deity installed in the Temple of Jagan- 
‘nath is held throughout the Hindu world is set out in Hunter’s 
Gazetteer, Vol. IT, under the title “ Pur Town, ” where it is 


said as follows :— 

“The true source of Jagannath’s undyiog hold upon the Hindu race cousists 
in the fact that he is the god of the people. The poor outcast learns that there 
is a city on the far eastern shore, in which priests and peasants are equal in the 
presence of the ‘Lord of the World.’ In the Courts of Jagannath, and out- 
side the Lion Gate, 100,000 pilgrims every year join in the sacrament of eating 
the holy food, the sanctity of which overlaps all barriers of caste, race and 
hostile faiths, A Puri priest will receive food from a Christian’s hand. The 
worship of Jagannath, too, aims at a Catholicism which embraces every form 
of Indian belief and every Indian conception of the deity. He ts Vishnu, under 
whatever form and by whatever title men call upon his name. ‘The fetishism 
of the aboriginal races, the mild flower-worship of the Vedas, and the lofty 
spiritualities of the great Indian reformers have alike found refuge here. Be- 
sides, thus representing Vishnu in all his manifestations, the priests have super- 
added the worship of the other.members of the Hindu Trinity in their various 
shapes; and the disciple of every Hindu sect can find his beloved rites, and 
some form of his chosen deity, within the sacred precincts,” 

In their Lordshis’ opinion the Hindu law recognises the 
validity. of the dedication or alienation of a small fraction of 
the property by a Hindu female for the continuous benefit of 
the soul of the deceased owner. It is clear in this case that 
the act which the Rani did was fully in accordance with Hindu 
religious sentiment and religious belief, and was not, therefore, 
in excess of her powers, having regard to the fact that the 
dedication related to one-seventy-fifth of the property made 
specially for the creation of a permanent benefit. The dedi- 
cated property has now passed into other hands. | What the 
legal position of the defendants, who are assignees from the 

>. 6 ` e . . 
original grantees, may be with reference to the .obligations 
created by the deed of gift is a matter that does not arise in 
the present case, and on that their Lordships do not express 
any opinion. 

On the whole their Lordships are of opinion that there 
is no substance in the present appeal and that it should be dis- 
missed with costs. Their Lordships will humbly advise. Flts 
Majesty accordingly. 

Solicitor for appellants : Hy. $. L. Polak. 

Solicitors for respondents : T. L. Wilson and Co. 
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IN THE HIGH COURT or JUDICATUREyAT MADRAS. 

PRESENT :—SiR WALTER SALIS SCHWABE K, C., Chief Justice. 
MR. JUSTICE OLDFIELD AND Mr. JUSTICE COUTTS TROTTER. 
K. V. Muniswamy Mudaliar ... Appellant (plaintiff). 


T. 
Rajaratnam Pillat and other ... Respoudents (Defendants), 


Criminal Procedure Code, S. 195 (1) (c)—Sanction to prosecute—Jurisdic- 
tion—Document “produced or given in evidence”—Meaning—Document dis- 
closed in affidavit of documents, fled in Court Translators Office, and inspected 
by opposite party, but not produced or given in evidence in suit—Falsification 
of entries in—Prosecution for offences under Ss. 467 and 474, L. P. C. in respect 
of—Order for Jurisdiction—S, 195 (1) (b) Gr. P. C.—-Sanetion under--Discre- 
tion of Court—Circumstances yuiding—lInterference in appeal with order under 
Section—Cases under S. 195 (1) (b) and under S. 195 (1) (c)—Duistinction— 
Production of document for sole purpose of deciding whether prosecution ought 
to be launched upon u—Order for—Jurisdiction—Effect —Order granting 
sanction. 


After the withdrawal before the commencement of the trial of a suit filed 
on the Original Side of the High Court, the defendants applied for sanction 
for the prosecution of the plaintiff for offences punishable under Ss, 193, 467 
and 474, I. P. C. in respect of certain entries in an account book disclosed by 
the plaintiff in his affidavit of documents, filed by him in the Court Translator’s 
office for translation in accordance with the rules, and of which he gave an 
inspection to the opposite party under an order of Court. On that application, 
the learned Judge made an order calling upon the plaintiff to produce the 
account book in connection with the said application and, on its being produced 
in pursuance of that order, granted sanction under S.' 195 (1) (c) Cr. P, C. for 
the prosecution of the plaintiff in respect of the offences mentioned above, stating 
that a prima facie case had been made out. 

On appeal from the order granting sanction, Weld, (1) that, in respect of the 
offences punishable under Ss. 467 and 474 I. P. C., the order was without 
jurisdiction, because the account book was admittedly not “given in evidence” 
and was not “produced” in the suit within the meaning of S, 195 (1) (c) Cr. 
P. C. the provision under which the sanction in respect of those offences was 
granted ; (2) that the order in respect of the offence punishable under S. 193 
I, P. C. was also unsustainable, because there was nothing in the order to 
show that any difference between the considerations arising under S, 195 (r) 


.(b) Cr. P. C. and those under S. 195 (1) (c) was present to the learned Judge’s 


mind or influenced the judicial use of his discretion, and because the prosecu- 
tion contemplated was vindictive and coercive antl not inténded or calculated to 
serve auy public purpose. and the evidence was too weak to justify the grant of 
sanction for it. 

Per The Chief Justice: Effect of order sanctioning a prosecution. 

Per Oldfield, J :-—The proceeding in which sanction was asked for was dis- 
tinct from the suit, the proceeding, to which the plaintiff was a party andein 


— 8 
-Original Side Appeal No. 3; of 1922, sth May, 1922, 
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which he was alleged to have committed the offences under Ss. 465 and 474 I. P. 
C. ; and his production of the account book in the former: cannot be regarded as 
the production in the lagter, which S. 195 (1) (cì) Cr. P. C. requires. 

The de under S, 195 (1) (b), and those under S. 195 
(1) (c) are entirely different. Under the former provision the offence may be 
alleged as committed, not only in, but remotely, “in relation to” a proceeding, 
whilst under the latter it must be committed “in respect of a document produced 
or given in evidence ;” that is in connection with a trial, which has begun and 
therefore in direct and public prejudice to the reputation of the Court and its 
administration of justice. 

Per Coutts Trotter J :— Produced or given in evidence” in S. 195 (1) (c) 
Cr. P. C. can only mean “tendered or admitted’ in the course of the civil pro 
ceedings which ended with their withdrawal, The expression “ civil proceed- 
ings” is to be confined to the actual trial of the suit up to the point when it was 
withdrawn. 

The learned Judge of the Court below acted without jurisdiction in order- 
ing the plaintiff to produce the account book for the sole purpose of considering 
whether or not a prosecution should be launched upon it. 

Though it is not a necessary ingredient of an offence under S. 193, I. P. C. 
that the evidence alleged to be fabricated should actually be produced in the 
antecedent judicial proceedings, still, in considering the advisability of sanctioning 
a prosecution its production or non production in Court is a circumstance to 
which the Court must attach great weight. 

Per Oldfield and Coutts Trotter, JJ -—Circumstances to be considered in 
granting sanction under S. 195 (1) (b), Cr. P. C. and under which an appel- 
late Court will interfere witb an arder under that section. 


On Appeal from the Order and Judgment of the Hon'ble 
Mr. Justice Phillips, dated 21st December, 1921 granting 
sanction to prosecute the appellant (plaintiff) in the exercise of 
the Ordinary Original Civil Jurisdiction of this Court in C. S. 
No, 22 of 1920. 

Nugent Grant instructed by M. P. Sundararaja Aiyar for 
appellant. 

The Advocate General (C. P. Ramaswami Atyar) with 
N. Swaminatha Iyer for respondents. 

The Court delivered the following. 

JUDGMENTS :— The Chief Justice : | have had the op- 
portunity of reading the judgments of my learned brothers who 
are more familiar with the practice of this Court than I am and 
with those judgments in general I agree. I have little to add. 

I think it should be made clear that the fact that this Gourt 
sanctions a prosecution is no intimation to the Magistrate that 
this Court thinks that there is a case to go to a jury, or that he 
thereby is in any way relieved from his duty of considering 
whether the aécused ® ought to be cammitted for trial or not. 
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This view is not at all inconsistent with the duty of this Court 
to refuse sanction, if it is clearly of opinion, on the evidence 
before it, that no reasonable jury should cAnvict. 

There is one matter in the judgment of my hrother Coutts 
Trotter, J., on which I wish to reserve the expression of my 


view until the matter directly arises, namely, whether the 


learned Judge was justified in ordering the document in ques- 
tion to be brought into Court on the application for sanction, 
and I must not be taken as expressing assent to the view that, 
in so doing, he was acting without jurisdiction. 

On the question of costs, this case might involve the consi- 
deration of the vexed question whether it is a criminal or civil 
matter and whether there is power to grant costs. Under all 


the circumstances of this case, we think that it is not necessary 


to consider that question as, in our view, it is a case in which 
each party should bear his own costs. 

Oldfield, J. :__This application is for the revocation of a 
sanction granted by Phillips, J., under S. 195, Criminal Proce- 
dure Code for the prosecution ‘of the petitioner. for offences 
punishable - under Ss. 193, 465, 467, 474 and 109, Indian 
Penal Code. 

Petitioner occupied shops as respondents’ tenants. They 
gave him notice to quit and moved for his ejectment under S. 
41, Presidency - Small Cause Courts Act. He sued for 
damages under S. 47, obtaining stay of the ejectment proceed- 
ing, and in his suit set up an agreement to lease to him for a 
term of five years in consideration of a payment of Rs. 1,000 
pleading that certain sums aggregating Rs. 265 were actually 
paid to respondents through 6th respondent towards this 
amount. In his affidavit of documents he mentioned an account 
book on one page of which payments to 6th defendant are 
shown, consistently with the statement in his plaint ; and, after 
his suit had been withdrawn before the trial began, his prose- 
cution was sanctioned, as stated above, on respondents’ appli- 
cation with reference to this book. ° 

“The provision, under which sanction was granted in res: 
pect of the offences under Ss. 465, 467 and 474, Indian Penal 
Code is S. 198 (I) (a) Criminal Procedure Code and it 
is urged first that this provision is inapplicable, þe- 
cause the book was nefther “ produced” nor?“ given in evi- 
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dence, ” as it requires. It is not contended that the book was 
given in evidence, but only that it was produced, because it was 
mentioned in petitigner’s afidavit or in the alternative because 
it was filed in the court translator's ofhce for translation in 
accordance with the rules. But the affidavit, which is in the 
ordinary form merely discloses the documents in petitioner's 
possession relating to the matters in issue ; and neither it nor 
the filing in the Translator’s office amounts to what is required 
actual production in court. In fact the learned Judge relied on 
neither, as constituting production. What he relied on as the 
reference in the last sentence of his order to ‘ the account book 
which has now been filed shows, was that petitioner filed it, not 
in the suit, but after its termination, on being required to do 
so by the Court on the application of respondents dated 
Q--12--1921 in the course of the proceedings in which the sanc- 
tion was given. With all respect the proceeding in which 
sanction was asked for, was distinct from the suit, the proceed- 
ing, to which petitioner was a party and in which he was al- 
leged to have committed those offences ; and his production of 
the account book in the former cannot be regarded as 
the production in the latter, which S. 195 (1) (c) requires. 
The learned Judge in these circumstances had no right to give 
and respondents no duty to obtain sanction in respect of the 
offences under Ss. 465, 467 and 474, Indian Penal Code, if 
indeed sanction need be given in respect of the last mentioned. 

This is material, because we have further to deal only 
with the remaining offence specified in the learned Judge's 
order, that punishable under S. 193 ; and there is nothing tn 
the order to show that any difference between the tonsidera- 
tions arising under S, 195 (1) (0), Criminal Procedure Code, 
and those under S. 195 (1) (c) was present to the learned 
judge’s mind or influenced the judicial use of his discretion. 
That the relevant considerations are different is clear. For 
under the former provision the offence may be alleged as 
committed not only in, but more remotely “in relation to ” 
“a proceeding whilst under the latter it must be committed 
in respect of a document produced or given in evidence ;” that 
is in connection with a trgal} which has begun and therefore in 
direct and public prejudice to the reputation of the Court and 
its administratign of justice. Here and in other cases under 
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S. 195 (1) (b), when no question of such prejudice can arise 
the exercise of the Court’s discretion will be judicial only if it 
considers whether with reference to the evNlence available and 
the other cirumstances as prosecution is desirable In the public 
interest and not, if it merely satisfies itself, as the learned 
judge statedly did in the order before us that “a prima facie 
case has been made out.” 


The latter is the view of the Court’s duty and of the tests 
to be applied by the appellate Court advocated on behalf of 
respondents ; and it is the judgment of Napier, J., in Krish- 
nama v. Chitturi Chinnamma Perraju (1) and that of the High 
Court of Calcutta in In re du Attorney (2) are relied as genc- 
rally in accordance with it. But it is difficult to deduce from 
them or other authorities cited, Palaniappa Chettiar v, Kama- 
swami Chettiar (3) and Jn re Haji Mahomed Habibullah 


Ba'cha Sahib (4) any such rigid general rule as respondents 


contend for ; and necessarily so, since such decisions are natu- 
tally worded with reference to the circumstances of the cases 
under disposal and give prominence to the considerations which 
assumed importance in them. I accordingly restrict myself to 
a statement of what I believe to be the law on the points at 
present material and in doing so aim at a general adherence 
to the effect of the authorities~zhan a detailed reconciliation 
of the apparent differences between them. 

Firstly, the duty of the Court granting sanction is dis- 
charged, if it exercises a judicial discretion ; and similarly the 
duty of the appellate Court, if it satisfies itself whether such 
a discretion has been exercised. The former Court must 
therefore be required, whatever the extent to which the investi- 
gation undertaken for its own satisfaction has been carried, to 
put on record sufhcient to demonstrate to the latter that its 
exercise of discretion has been judicial ; and it is undesirable 
in fairness to the accused that it should do more. In case 
it does less the appellate Court will have no-choice but to 
follow the course indicated in the judgment of Ayling, J., in 
Palgniappa Chettiar v. Ramaswami Chettiar (3) with which 
| am in general agreement, and to ascertain the necessary facts 
for itself and base its conclusions ðn ghem. 


1, (1915) 17 M. L, T. 15. 3. (1914) I. L. R. 41 C. 446., i 
3. (1916) 32 M. L. J. 54 @ + (1920) T, I$ R. 43 9. 12°36 M L. J. 60, 
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In the next place it may be said at least that the Court 
cannot be regarded as having exercised a judicial discretion in 
granting sanction, yhen it has satisfied itself only that a prima 
facie case has been made out, if by that is meant only that for- 
mal evidence ofihe ingredients of the offence is available, with- 
out reference to defects which may deprive it wholly or to a ma- 
terial extent of value. Further, apart from the considerations 
to be referred to and the interests of the accused, it will pro- 
mote the mischief deprecated by Coutts Trotter, J., in In re 
Haji Mahomed Habibullah Batcha Sahib (WW, “The frivo- 
lous abuse of the powers of the Criminal Court ” to authorise 
a prosecution which has not, in the words of Ayling, J., in the 
case already referred to even “a fair chance of success. 7 


There remains the more difficult class of cases, of which 
on the assumption most favourable to respondents the casc 
before us is one and in which there is some evidence deserving 
consideration at a trial; and of course the requisites for the 
case of a judicial ‘discretion in connection with them can be in 
dicated only in the most general terms. But it is here that. 
the prospects of further proceedings serving any public pur- 
pose, on which all the authorities insist, becomes material. It 
is so, with all deference to the opinion of Seshagiri Aiyar, J. 
in Palaniappa Chetiiar v, Raimaswami Chettiar () not wholly 


or principally out of respect for the rights of the accused or 


the liberty of the subject. For, if that were the justification 
for the sanction procedure, there would be no reason for 
applying it only to cases in which the offence is alleged in rela- 
tion to legal proceedings, and for maintaining the ordinary 
rights of the complainant in connectidn with those offences, 
when they are not alleged as so related. ‘That procedure is 
necessary, as Ayling, J., observed in order “to avoid the risk 
of frivolous or vexatious charges designed, not to vindicate 
justice, but to harass and annoy the person against whom they 
are directed,” since “ without some such safeguard the cri- 
minal Courts of this conutry would be flooded with useless pro- 
secutions.’’ Unless this has been borne in mind, the Court’s 
use of its discretion cannot be regarded as judicial ; and it 
follows that, the remoter the prospect of any public purpose 
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being served, the clearer the Court’s duty to insist on evidence 
in support of the charge. 

In the present case it is sufficient that whilst the evidence 
against petitioner, with which the order before us 1s exclusively 
concerned, is at least of no special strength, no prospect of a 
prosecution serving any public purpose whatever is disclosed 
by the record. In fact the petitioner’s conduct, if respondent's 
case is accepted, secured him no advantage, since his suit was 
withdrawn, before his alleged forged document could be used. 
It appears from the latter’s affidavit to which the learned Judge 
has not referred, that petitioner gave evidence in respondent's 
family quarrel as we were told by their learned Counsel three 
years back with the result that two of them were imprisoned 
and that they still intend to dispute the new title, under which 
he now claims the property, for which he sued. In these cir- 
cumstances the prosecution contemplated by respondents can 
only be regarded as vindictive and coercive and the evidence is 
too weak to justify the grant of sanction for it. 

I would allow the appeal and revoke the sanction. 

Coutts Trotter :—The plaintiff brought a suit in which 
ne alleged that he had an option to an extension of his lease 
of the suit premises for five years on payment of an advance 
of Rs. 1,000 ; and in paragraph 5 of his plaint he set out 
certain sums which he alleged he had paid towards the 
Rupees 1,000 ranging in date from the rath of April to the 
22nd July, 1920. In his affidavit of documents he included 
a rough chitta book which was said to contain an entry record- 
ing the payment of these sums in all Rs. 265 which entry was 
alleged to be signed by the 6th defendant He did not produce 
the rough chitta book for inspection by the opposite party for 
a considerable time and only did so in the end under an order 
of the Court. When the suit came on for trial, it was with- 
drawn the plaintiff having meanwhile got what he wanted by 
attornment tothe persons who he was satisfied could give 
him a better title than the defendant» After the withdrawal 
of the suit an order was made upon the plaintiff by the learned 
fudge to produce this chitta book in connection with an appli- 
cation for sanction to prosecute him,eunder various sections of 
the Indian Penal Code, the allegation being that the material 
entries in the rough chitta book were fabricated for the pur- 
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pose of manufacturing false evidence, and only came into exis- 
tence after the signature of the 6th defendant had been obtain- 
ed. , 
| do not var to go into the facts in detail, for, they are 
really not material to the point which we have to decide. It 
is sufficient to say that in my opinion that this is a case in which 
no jury would be likely to convict on the materials which were 
before the learned Judge although it ts clear that there was 
some evidence, which tf put before the jury and accepted by 
them, would justify a conviction ; in other words there ap- 
pears to be what is called a prima faice case. ‘The questions 
which I consider important in this case relates to the general 
position first of a Court whose sanction is sought for a prose- 
cution and secondly of an appellate tribunal on an appeal from 


the order granting or refusing sanction passed by the Court 
below. 


In my opinion, entirely different considerations arise when 
a Court grants a sanction and when it refuses it. In In re 
Haji Mahomed Habibullah Batcha Sahib (4) I expressed an 
opinion to which I adhere as to the proper considerations to 
guide a Court in granting a sanction and the proper inference 
to be drawn from the granting of such a sanction. The Code 
provides for the granting of sanction as a preliminary not 
merely to a trial but, in many cases, to the taking of the case 
before a Magistrate who has jurisdiction either to commit for 
trial to a higher tribunal or to refuse to do so. It is, to my 
mind, vital that it should be recognised that a Court, in sanc- 
tioning a prosecution arising out of facts which have come be- 
fore it during the trial of a civil case should not be supposed 
to be discharging that which ts the task of the committing 
Magistrate at a later stage and usurping his functions by ex- 
plicitly or tacitly pronouncing that there is a prima facie casce. 
{ adhere to the view that such a conception of the functions 
of the sanctioning Judge would turn what is intended to be 
an additional safeguard to accused persons into a weapon pre- 
judicial to their interests. J do not think that a Court which 
allows sanction does more than say that, on the materials be- 
fore it, it is not apparent “that a prosecution would be against 
the public interests or a mere indulgence of private spite. On 
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the other hand, the Court which refuses sanction to my mind 


does no more than express the opinion that the public interests; 


would not be served by such a prosecutio# and it is not as I 
conceive the matter, debarred from acting upon that view, even 
where there is a strong prima facie case. It is apparent that 
if this be the true conception of the functions of a Court on an 
application made for sanction they are of such a nature as ne- 
cessarily to invest that Court with a very wide discretion, and 
one with the exercise of which an appellate Court should be ex- 
tremely slow to interfere. The trial Judge is vested with 
the function for granting or refusing sanction precisely because 
he has had the parties and witnesses before him and has the 
best opportunity of judging whether such a prosecution would 
serve any useful purpose or not. 

The sanction granted in this case was for a prosecution 
for offences punishable under three substantive sections of the 
Penal Code, Ss. 193, 467 and 474, the other two sections 
cited being ancillary. S. 474 has been given up because it is 
clear that no sanction is required for that and where no sanc- 
tion is required it is obviously proper that none should be 
sought or granted. S. 467, forgery of a document purporting 
to be a receipt, does require sanction under S. 195 (1) (c) 
of the Criminal Procedure Code when such offence has been 
committed by a party to any proceeding in any Court in res- 
pect of a document “ produced or given in evidence in such pro- 
ceedings.” In this case the document was not produced or 
given in evidence, on the construction of those words that I 
think to be the right one, in the civil suit at all. Inspectior: 
of it was given to the opposite side but it was not before the 
Court until after the civil proceedings had terminated and the 
plaintiffs had withdrawn his suit. “Produced or given in 
in the course of the civil. proceedings which ended with their 
withdrawal. I confine the expression “ civil proceedings.” for 
drawal. I confine the expression “civil proceedings,” for 
my present purpose to the actual trial of the suit up to the 
point when it was withdrawn without expressing any opinion 
on the debated question whether the subsequent sanction pro- 
ceedings are in their nature civil or criminal. But the offence 
under S. 193 stands on a different footing, for, the offence de- 
fined by that section is that of fabricatifg false evidence for 
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the purpose of being used,in a stage of a judicial proceeding 
and actual production or tender of the document to the Court 
is not a necessary iheredient of the offence. This, therefore, 
falls under S. 195 (1) (b) of the Code of Criminal Procedure 
and is not obnoxious to the objection formulated to the other 
charges. I must therefore, consider whether there is any 
good ground for refusing the sanction which the learned Judge 
in his discretion has granted. I think that there are two such 
grounds. The first is that, in my opinion, the whole proceed- 
ings were vitiated by the learned Judge ordering the plainti‘i 
to produce the document for the sole purpose of considering 
whether or not a prosecution should be launched upon it. 
That was an order which I consider that the learned Judge 
had no jurisdiction to make and one which is absolutely re- 
pugnant to all those fundamental notions of fairness to a per- 
son accused or about to be accused of a criminal offence, which 
lie at the root of the criminal law of England and of India 
alike. He was never warned as to his position, nor was it 
intimated to him what the consequences of producing the docu- 
ment might be. In my opinion, the plaintiff could have dis- 
obeyed that order with impunity and the fact that, from igno- 
rance of his rights, he did not disobey it does not affect its irre- 
gularity. But there is an even more serious objection which 
appears on the face of the learned Judge’s order. As [have 
pointed out, it is not necessary ingredient of an offence under 
S. 193 of the Penal Code that the evidence alleged to be fab- 
ricated should actualy be produced in the antecedent judicial 
proceedings ; but no one can doubt that, in considering the 
advisability of sanctioning a prosecutign its production or non- 
production in Court is a circumstance to which the learned 
Judge might attach very considerable Importance, in weighing 
that which I have held to be the sole question properly before 
him, namely whether it was against the public interest to allow 
criminal proceedings to be instituted. It is clear that, at the 
time he passed this order, the learned Judge was under the 
impression that the impugned document had been filed in*.the 
course of the civil proceedings, and entirely overlooked the 
consideration that the decument was only produced on his own 
order after the civil proceedings in the strict sense had termi- 
nated. To m* mind? that misappreh€nsion must have vitiated 
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the learned Judye’s-exercise of the discretion he undoubtedly 
possessed and leaves us free, oma knowledge of the. true facts 
to differ from his view.. Where it is shon that the learned 
Judge exercised his discretion on a mistaken view of the facts, 


_it appears to me that he. may be treated as not having exercised 


a judicial discretion at all, and that the appellate tribunal may 
be considered as thereby invested with an unfettered discretion 
to act on the true facts: Viewing the case m that light it 
appears to me that no’ useful purpose would be served by al- 
lowing this prosecution ; not only because I think that, no 
jury would convict on the materials before us but also because 
i think -it is clear that this prosecution was one which was pro- 
jected not to satisfy the requirements of public justice, but 
to find.an outlet for the anger of the defendants at being 


thwarted in their desire to get possession of this property. 


| think that the appeal should be allowed. 


k Poe YA l Appeal allowed. 


[END OF VOL. XLIV. } 
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Desika v. Govinda Ras. (Phillips and 
Devadoss, JJ.) 

Cc. P. ©. of 1882—S. 294 —Purchasc by 
decreebolder with no permission to bid 
—Not void but only voidable See 


——§, 331—Proper procedure under— 
claim petition treated as a mere inter- 
locutory application in the suit—Order 
in—Effect—not Res judicala 

C, P. C. of 1908—S. 21—Applicability—Case 
remanded to one court--Trial by another 
Court. T 

——§. 39—Desree of Village Munsil’s Cour 
transferred or withdrawn to District 
Munsifs Court for *execution—Power of 
District Munsiff’s Court to transfer 
decree to another Court for execution 
—Madras Act I of 1889, Ss. 66 and 67, 
Sankaran Nair vy. Atohuthan. l aea 
and Devadoss, JJ.) 

—§. 64—If applicable—Whether a pro- 
note is attached!’ when the payee is pro- 
hibited from dealing with it or receiving 
money under it—O 21,1r.51,C.PeC. u 

——S8s. 64 and 115- Attachment—Prohibi- 
tion against alienation—Object of— 
Waiver by decree-holder  — Rights of 
assignee of decree—Error of law affec- 
ting jurisdiclion—Interference by High 
Court in revision. Gangayya v. Venkala- 
ramnayva (Krishnan and Venkatasubba 
Rao, JJ.) a 


——8. 78—Rateble: adisieibütioi Condi 
tions to be satisied—Attachment before 
judgment of goods—Goods sold and price 
paid into court—Moacy in Court deposit 
attached by other creditors in suit 


PAGE: 


(P, C.) 758 


(P, C) 388 


318 


(P.C) 718 


443 


238 


643 


206 


80 


€. P, Code.—(Conia.) 


against debtor — Priority, Nachiappa 
Chettiar v. Subbier. (Sir Waller 
Schwabe, Chief Justice, Krishnan, and 
' Wallace, JJ.) 

—S, 99 and 0. 1, R, 1—Co-executors— 
Suit by some of them on behalf of the es 
tate—Non-joinder of others—objection 
by defendant—Second appeal—Addition 
of other parties if allowed--1{ ‘Misjoinder 
—’’ includes ‘* Non-Jo'nder’? Quaere, 
Mohanavelu Mudaliar v. Annamalai 
Mudatiar. Sir Walter Schwabe (hief 
Justice and Wailace, J.) 

——Ss, 109 (c), 110 and 0. 45, R 4—Differ- 
ent suits involving substantially same 
questions — separate Judgment in the 
first Court-Same judgment on appeals- 
Later judgment on review in one of the 
appeals adopting to a large extent origi- 
nal judgment in appeal—Leave to appeal 
and for consolidation in the Jatter case, 
whether can be granted—Leave granted 
in the other case whether that is ground 
under S, 109 (c) for granting leave in the 
latter case—Grounds for granting leave 
to appeal under S. 109 (c), Raja Rajes- 
wara Sethupatty v. Arunachalam Chet- 
tiar. (Oldfield and Krishnan, JJ.) si 

— S, 109 (c)—Privy Council—Leave to 
appeal — Conditions — Point in issue of 
great importance to appellant but of trifl- 

ing importance 10 respondent—Leave 
to appeal in such cases—Costs of appeal 
to Frivy Council—Condition as to pay- 
ment of, by appellant to respondent in 
any event—Imposiltion of—High Court 
—Jurisdiction. Raja Rajeswary Sethu- 
pathi v. Tiruneelakantan Servai. (Sch- 
wabe, C. ). Coutts Trotter and Kumara- 
swami Sastri, JJ.) 

— $, 115—Assumption of jurisdiction on 
erroneous view of the law— Revision See, 


2 


PAGE 


(F. B.) 413 


219 


424 


217 
344 


——S, 115—Intergerence by the High Court | 


—Assumption of jurisdiction or fai‘ure to 
exercisejurisdiction on erroneous view of 
sections or rules of Act if a ground—TIf 
revision barred when Order declared 
final” 
——§. 115—Jurisdiction—Material irregu- 
larities in exercise of— Legal Represen- 
tative—Delay in bringing on record— 
Application to excuse--Essential point to 
be considered—ordér excusiug delay 


1;39, 401 


without considering whether there was - 


.sufficient cause for it—Revision—Inter- 
ference in, Gopalaswamst Aiyar v, Ram- 
achandra Atyar (Wallace, J ) 

— §. 115—The principle of revision 

——§, 115—Refusal, 10 entertain applica- 
lion on the ground of limitation—If 
failure to exercise a jurisdiction vested 
by law— Revision, 


409 
69 


100 


——S§ 115— Refusal to exercise a power WA 


account of an erroneous view of the law— 
Revisioa. 
—-——8, 151—Inherent power to cancel an 
execution sale to prevent abuse of pro- 
cess of Court where the Court 
e was misled — Circumstance under 


ji ; 
C. P. Code.— (Contd.) 


which, the Court will exercise the 
inherent pewer—Fixing of a low reserve 
price by reason of the decree-holder’s 
Suppression of & former reserve price 
and of a previoug bid—Application for 
leave to bid—Matters to be considered in 
granting. Raghava ChaÑor v. Muritgesa 
Mudai (Schwabe, C.J, and Wallace, J)... 


——8. 151— Inherent power—Loss or des- 
truction «f records—! ower of Court to 
reconstruct records — Procedure. Murak- 
karutli v, Veeran Kulty (Schwabe, K C, 
Chief Justice Oldfield and Ramesam, 
JI.) (F. B.) 


—— 0. 1, Rr. 8 and 10—Representative 
suit—Addition of plaintiff’s after decree. 
Swaminatha Mudaliar v, Kumaraswami 
Chettiar {Spencer and Venkatasubba 
Rao, JJ.) 

— 0.1, R. 8—Suit by plaintiff after leave 
obtained on behalf of a community ina 
place-—-competency See isi 

—— 0. 1, R. 10, cl, (2)—Person whose 
presence is necessary effectually and 
completely to adjudicate upon and 
settle all questions involved in the suit 
—Party on record—Person who would 
be represented by— Addition of—Power 
of Court—Hindu Law— Widow—Suit by 
adopted son or his heir—Question in suit 
as to validity of adoption—Nearest rever- 
sionary heir—Addition of—Propriety. 
Rajarathnam Atyar v. Halasya 
Sundaram Aiyar, (Oldfield, J.) 

— 0. 2, R. 2 and Ss. 11, Expl. 4,16 & 17 — 
suit for partition of some items of family 
properties—Whether a subsequent suit 
for other items lies—The latter items 
being under a different jurisdiction, 
whether makes a difference. (Basavana 
Gud v. Doddalingappa (Oldfield and 
Venkatasubba Rao, JJ.) jae 

— 0. 2, R. 2—Suit for interest after 
principal under mortgage-deed became 
due—Subsequent suit for balance of 
principal and interest Barred. 


— 


PaGE, 


680 


282 


240 | 


322 


652 ° 


(P. C.) 123 


——0. 16, R. 19 (b) and 0. 26, Rr. 1 and 
4—Application for commission to ex- 
amire witnesses beyond 200 miles— 
Whether Court has discretion to refuse 
commission—"' May” in O. 26, Rr.l 
and 4, meaning of. Jagannatha Sastry 
v. Sarathambal Ammal (Wallace, J.) ... 


——0O, 21, R. 2— Execution— Arrange- 


ment pending appeal that original decree 
should Be inexecutable in part— 
Whether a bar to execution of appellate 


202 


decree—C. P. Code, O. 21, R. 66-Fixa- - 


tion of upset price-- Appeal. Rama- 
nathan Chetliar v. Venkalachelani 
Chettiar €Oldfield and Vetrkatasubba 
Rao, JJ) Sis 
—0 21, R. (9—Crosg-claims under *a 
decree —Dectée in favour of plaintiff for 
a smaller amount as her stridhanam— 
Decree for larger amountin favour of 
defendant against plaintiff as heiress of 
è 


599 


G. Ë. code —(Cortld.) | s 


her mother—T he right and the liability 
devolving on plaintiff’s death on ‘if- 
ferent hcirs—Execution of dccree tor 
smaller amount by the stri€hanam heir 
of plaintif—Whether exegution can be 
taken out. Venkatanarayana v. Purvada 
Narasimha Rao, (O@ificld and Venkata- 
subba Rao, JJ.) di 

.—0. 21, R. 58—Claim Fetition—Order 
on, notifying claim ty intending bidders 
without investigating it — Propriety — 
Claim:to mo‘ety of property attached— 
Order directing sale of defendant's right 
and notification of plaintiff’s claim in sale 
proclamation—If an order against claim- 
ant within O 21, R. 63—Suit by plaintiff 
for recovery of his share {rom purchaser 
—Limitation—~Limitation Act, Art. HI 
Applicability. Saharabi v. Ali (Spencer 

. and Venkatasubba Rao, JJ.) i 

-—0. 21. R. 63 —Altachment of debt—Re- 
jection of claim by garnishee.,.Order in 
claim petition not set aside by suit- 
Liability of garnishee. Sublwer v. Moi- 
deen Pichai (Sir Waller Salts Schwate, 
K. C. Chief Justice and Watliace J.) 

— 0, 21, R. 66—Fixation of upset price— 
No appeal. See 

——-0. 21, R. 89—Execution salc—Appli- 
cation to set aside—Locus standi to 
apoly—Dismissal of claim petition and 
of an application to have the sale stop- 
ped on payment of decree amount, (Diza- 
nammal v, Veeruraghava Naidu (Spen- 
cer and Venkatasubba Rao, JJ.) 

——90. 22, Rr. 3 and 5—Death ot appellant 
—Legal representaiive brought on re- 
cord—Right of respondent to object at 
the hearing— Abatement, Pølehur 
Mahalakshinammav,Vemi Redds Babu 
Reddi (Krishnan and Rawesam, JJ.) ... 

——0O 23, R 1—Application for withdraw- 
al of suit~ Power of Court to allow with- 


drawal of the application. Lakshmaua 
Pillai v. Appalwar Alwar Ayyangar. 
(Old field, J.) Jie 


—0. 26, Rr. land 4—" May”, meaning 
of. 


—-0. 32, R 2—Minor—Suit without next 
friend— Mainotainability—Objection to— 
Minor attaining age before decision of 
issue as to minority and electing to 
aff—frm proceedings—Effect—Guardian 
appointed under Guardian and Wards 
Act—Supercession of—Grounds , for— 
Failure 10 record—-Validity of decree— 
Effect on—De facto Guardian— Actions 
of—Lease with onerous covenat—Bind- 
ing character against minor—Specific 
Relief Act, S, 42—Declaration—Grant 
of—Further relie-—Onus—Omissfon to 
ask {or—Effect~ Mortgage--Redemption 
— Period fixed for—Pgovision tbat mort- 
gagee should give noti@c of demand after 
a date fixed—Effect. Rarichant ~, 
Manakkal Raman Somayajipad, 
(Krishnan and Ramesam, JJ.) 

e 
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60 
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— 0 32, Rr. 3 (4) and 4 (4)—Minor d& 
fendants— Representation in suit—Ap- 


pointment of officer of Court as guardian 


ad lilem—Onmission to adduce evidence 
when amounts to negligence. Rama- 
swami Chetty v. Doraiswamy. (Oldfield 
and Ramesam, J J.) ... 


——0. 41, R. land 0. 42—Memorandum 
of second appeal— Presentation of, with- 
oul copy of decree—Power to excuse 
delay in furnishing coptes-—-Exparte 
order excusing delay—Application to 
vacate order. (Sundaram  Atyar v. 
Raja Rajeswara Muthuramalinga Scthu- 
bathi (Kumarasawami Sastri, J) 


—Sch. II, para. 1—Arbitration pending 
suit—Parties to reference —Exonerated 
defendants—-Validity of award. Bhaga- 
panulu v, Seelharamaswamy. (Spencer, 
J) ee 

Contract—Breach of—Frustration—Must 
be of the contract itseli—Else damages 
to be paid. 

—-Construction—Contract purporting to 
be one for sale for considcration—Con- 
tract for execution of conveyance by 
legal owner only to beneficial owner— 
Distinction—Test—Specific performance 
of contract-~ Suit for Limitat’on— Limit- 
ation Act, Art.1183—Applicability. Subba- 
raya Pillai v. Rajakumara Venkatapert- 
mal Raju Bahadur Garu, (Lord Carson) 


—— Fluctuating body—Promise to pay 
money to—Enforceability—Suit to en- 
force payment—Frame of—Contract— 
Consideration—Promise to pay to com- 
munity as a whole for help rendered by 
its members—Effect. (Narasimihulu 
Chetty v. Noota Ibbundrum Nagaram 
Varu. (Krishnan, J.) ; 


——Spec'fic performance—Wr itten agree- 
ment—Provis‘on for preperation of 
Bargain paper ’’—Condition or term— 
whether completed contract specifically 
enforceable. Harichand v, Govind. (Mr, 
Ameer Alis) 


CMtract Act—Ss. 65 and 2 Agreement for 
sale of a Spes—Discovered to be void 
when sought to be enforced-—Purchase 
money— Limitation for recovery. See 
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299 


279 


359 


(BP. C.) 498 


740 


240° 


sae (P. C.)608 


we (P.C) 489 


Co-operative Societies Aet (II of 1912), 
S. 43 (2) (1)-- Scope and applicability— 
Director and Society— Dispute between, 
arising out of particular transaction—lf 
within scction—"' Touching the business 
of a society’—Meanipg. Pokkunurs 
Dasaratha Rao v. Chevitet Subba Rao. 
(Arishnan and Venkalasubba Rao,JIJ.)... 


Court— persona designata—District Judge-- 
acting under—-Madias Local Boards Act 
(XIV of 1920) which—If his orders re- 
visable by High Court. See 

@.tenancy—Right of one co-tenanl against 
another for improvements. Subbiah v, 
Venkataramayyt. (Oldsield and Deva- 
AOSS, JJ.) one 


382 


Ll ; 39; 16L 


4% 


Gr. Procedtite. 


e 

Criminal Procedu re—Stay of trial pending 
civil suit—Powers of District Magistrate 
and High Court, See sia 

Criminal Procedure Code. S. 5 (2)—Abkari 
Act I of 1886— Spccial Law—Right of 
the accused to have offence investigated 
u.der the special procedure See. 


——§. 17— Government of India Act, S. 107 
—Criminal case—Power to stay trial 
pending decision of civil Court—Powers 
of the District Magistrate and {be High 
Court. Nambia Pillai vy. sudalai 
Muthu Nadan (Spencer, J.) 

——Ss. 17 (1) and (5) 144 and 195 (6 
and (7)—Orer by a Sub-Divisional 
Magistrate, prohibiting interlerence with 
a religious ceremony-—Disobedience of 
the order—Sanctton to prosecute, given 
by Sub-Divisional Magistrate—Interfer- 
ence by Sessions Judge, whether legal— 
Nature of an order by a Magistrate under 
S. 144, .wbether passed as a ‘“ public 
servant or ‘f Court'?—District Magis- 
trate, the proper authority to revoke, 
Nataraja Pillai v. Rangasami Pillat, 
(Ayling and Ramesai, JJ). 


Se. §4-67—Right to arrest of a private 
. citizen. See, ia 


ore 





~——S§. 106—Order to give security to keep 
the peace— Offence under S, 323, 1, P.C. 
— Finding as to breach of the peace. 
Ramaswamy Thevan In re. (Spencer, J.) 


—~Ss. 179 and 182—Defamation—Letter 
posted at one place addressed to another 


e Place — Jurisdiction. Krishnamurthi 
Aiyary. Parasurama Aiyar. (Spencer, 
J) sad 


-—--§. 195—-Sanction to prosecute— Refusal 
by lower Court—Application to bigher 
court—Death of applicant— Continuation 
by legal representative. Ghulam Mohi- 
deen Quarisht v. Ahamuadulla Begam 
Sattha, (Oldfield and Devadoss, JJ)... 


~—S 195 (1) (c)—Sanctioneto prosecute — 
Jurisdiction—-Document ‘' produced or 
given in evidence ”+—~Meaning—Docu- 
ment disclosed in affidavit of documents, 
filed in Court Translator’s Office, and 
inspected by opposite party, but not 
produted or given in evidence in suit— 
Falsification of entries in—P:osecution 


_for offences under Ss, 467 and 474, I, P. - 


C, in respect of - Order for Jurisdiction 
—§. 195 (1) (b), Cr, P. C—Sanction 
under—Discretion of Court— Circum- 
stances guidivg-—Interference in appeal 
with order under*Section—Cases under 
S 195 (1) (b) and under S. 195 (1) (c)— 
Distinction — Production. of document 
for sole purpuse of deciding whether 
prosecution ought to be launched upon 
it—Order. for — Jurisdiction—Effect— 
Order granting satction, Muntswamy 
Mudaliar v. Rajaratnam Pillai. (Scha 
wabe, C. J, Oldfield and Coutts Trotter, 
e JJ?) (F. B.) 
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648 


66 


774 


e 
Cr, Procedure Gode.—(Cos td.) 


——S. 195 (7) (a)—Cout to which appeals 
ardinarily lie—Sanction to prosecute— 
Grant by Sub Judgc—Revocation by 
District Judge—Yurisdiction—Sub-Jud ge 
acting in exercisg of appellate jurisdic- 
fion in granting sanctitn—Effect. Nara- 
yanait Chettiar v, Kaderaya Goundan. 
(Oldfield and Ramesam, JJ ) sae 


-——§. 196—Sanction by Government— 
Signature by Chief Secretary t9 Govern- 
ment-——Prool of—Judicial notice —Evi- 
dence Act, 5.537. Chglaucheri Ayam- 
mad ln re, (Ayling and Ramesam, JJ). 


——§. 196—Sanction to prosecute—Order 
of local government granting—-Validity 
—Order not given to determinate person, 
but communicated to competent persons 
— Effect—Irregularity or illegahty—Cr. 
P. C.—S. 537—-Ordinance 1 of 22—S, 16 
—Setting aside of conviction in such 
proceedings— Prejudice — Necessity -Evi- 
dence Act. S 114, Iln. (e),—Presumption 
under. Eresa Kutty Moopan In re. 
(Oldfickd and Ramesam, JJ.) ai 

——§, 233—Misjoinder of Charges—Falsi- 
fication—Several false entries. Chakra 
Kodi Shama Shastri In re (Spencer and 

(Raimesam, JJ.) Nee 

-——§s. 234, 239— Penal Code, S., 241— 
Delivery of counter-feit coin—Essence 
of offence of—Delivery of counterfeit 
coins to different persons on three-diffe- 
rent occasions—Joint trial in case of— 


Legality—Case of single accused——Case - 


of two accused persons —Distinction— 
“Person” in S. 234—If includes 
persons. Kovaganli alias Nallagonda 
Appiah Imre. (Wallace, J.) > be 

——§. 247—Summons case—Trial---War- 
rant case procedure—Absence of cnim- 
plainant at adjourned héariog— Acquittal 

Legality of. Venkatarama Aiyer v. 
Sundaram Pillai, (Wallace, J) 

——S§s. 263 (h), 370 and 441— Judgment of 
Presidency Magistrates in a criminal 
case—Contents of—Sentence of impri- 
soumenut—Omission to state reasons for 
conviction — Irregularity — Revision— 
Interference by High Court—Submis 
sion of reasons subsequently. Deervish 
Hussain In re, (Wallace, J) ` ai 

——Ss. 342 — Warrant case— Examination 
of accused—Stage at. which accused 
should be examined, Vartsai Rowther 
In pe. (Sir Walter’ Salts Schwabe K C, 
Chief Justice, Phillips, Devadoss, Ven- 
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320 


-166 


67 


130 


84 


kalasubba Roo aud Wallace, JJ.) ...(F. B.) 567 


——Ss. 485 and 489—Criminal Revision 
Petition— Dismissal-for non-payment of 
print‘ag charges—Power to rehear, 
Nara Appayya v. Darsi Venkatappayya 
(Wallace, J.) iii 

——§. 439—Revision—Interference ine— 
Practice—OrSer refugng to allow private 
Vakil to appear for accused—Revision 
against—Trial ending in conviction of 
accused before hearing of revision— 


27 


a 
vat 


Cr, P, Code.—(Con fd.) š 
Remedy of accused. Suravayyar lu re, 
(Oldfteld, J.) a 


—5§.476- Offence under S .209, I, P. C. 
—Non appearance of plaifiti on date 
fixed for trial of civil quit—LEvidence 
taken for the purpose of proceeding 
under S 476, Cr. P#Code—Legality of — 
Direction for prosecution— Absence of 
notice to accused— Material irregularity. 
Perumalla Venkatasubbiah In re. (Wail- 
ace, J.) . KU 

——§s, 517 and 520— Disposal of Criminal 
appeal by Sub-Divisional Magistrate— 
Order for disposal of property passed 
after the decision of the appeal—Com- 
petency of Sub-Divisional Magistrate— 
Notice to parties, Arunachala Thevan 
v, Vellaochami Thevan. (Krishnan, J)a. 

Crown Grants Act (XV of 1895), 
Terms of Sanad—Cannot be displaced 
by proof of custom of succession prior to 
Sanad. See Lane (P, C.) 


Declaratory Decree — Recognition of 
diferent rights—Long lapse of time — 
Effect, Pirthipal Singh v. Ganesh Din 
Singh. (Lord Buckmaster.) . YA 


Decree — Construction—Decree for sale 
on a mortgage— Description of property 
in the body of the mortgage deed aod in 
the Schedule— Mortgage of lands ina 
Zemindari village— Residential building 
if included—Ljusdem generis tule, Raja- 
gopala Pandarathar v. Thirupathi 
Pillai. (Spencer and Venkatasubba 
Rao, JJ.) ssi 
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366 


74 


56 


S. 3— < 


285 


=— Execution of—Decree-holder .not es: - 
topped from appeal'ng from the part. 


against him. See wa 


——Form of —For maintenance of junior 
members of a tarwad against the kar- 
navan. See. > 


——Preliminary Decree—One for specific 
performance is—Power of Original 
Court to extend time granted by decrec. 
See. oe 


Deed—Construction—Hindu Law—Widow 
—Transfer to daughter or other next 
reversioner—Effect—Gilt or accelara- 
tion of next reversioner's estate—Test. 
Ramatakshimi v. Boda Nagaratnam, 
(Oldfied and Devadoss, JJ.) eas 


Divorce Act, Ss. 7 and 1%—Petition for 
divorce— Evidence of parties uncorrobo- 
rated by other testimony. Arnlanand- 
am v, Arul Pakkiam. (Schwabe, C.J. 
Coutis Troller ana Ramesam, JJ.) (F. B.) 

Elections—Taluk Board ~ Valid consti- 
tution of a Taluk Board— Local boards 
‘Act and notifizations thereunder form 
the sole test—Decision of the District 
Board thata Taluk Board should have 
tweaty membezs— Appointment of only 
19 membcrs— Taluk Bcard p#perly con- 
stituted—Election of president by the 19 
members-— Validity of— Revisional juris- 
diction of the Court, Venkatarama 

° 


Lo 
— 
w 


107 


077 


KA? 


Execution sale,—(Conta.! 


diyer v, Janab v. Hamid Sultan Mara- 
cayar. (Spencer and Venkatasubba Rao, 
JJ.) ' ose 


Equitable mortgage— Deposit of Title- 
deeds —Memoranuduin in writing— Regis 
-tration—lodian Registration Act (XVI of 
1908), Ss. 17, 49— Oral ovidence— 
Indian Evidence Act (1 ot 1872, S. 91— 
Dissolution of Partnersbip-—Receiver— 
Power to mortgage. Subramanian v, 
Lutch man (Lord Carson) (P.C) 


Estoppel— Kepresentation—-What amounts 
to--Alienation by defendant pendente lite 
of subject matter of swt— Peution by 
plaintiff to add alienee as delendant, 
without admitting validity of alienation 
—and addition of alicnee as deiendant 
in pursuance of petition—Effect--Plain 
tit if estopped from subsequently dis- 
puting validity of alienation, Dumodar 
Narayan Chaudhury v. Miller (P.C) 

Evidence Act, S. 35— Report by Tahsildar 
to collector under latter's orders - Admis- 
sibility in evidence. ie 

——S. 57 17)— Judicial Notice-- Of an 
a{licer’s signature, 


S. 114-—Stolen property in possession 
of accused 2 months after theft—No pre- 
sumption Ot guilty knowledge. See ,,, 

——S. 114, Nin. (e)— Presumption that 
Orficial acts have been regularly per- 
formed. See 


——S, 124--Repoit made by Tahsildar to 
slang Privilege--Whether can be 





Claimed in appeal tor the hist time. See iw 1 
54—Witness turning hostiie—Dee > 


—S. 
claration unnecessary, 
See (P. C.) 

Execution — Right to apply — Beneficial 
owner of decree. Rakmani Ammal v. 


Ramachandra Thondaman Sahib (Krish- 
nam J.) 


to that effect 


-— Sale—Concealinent of material facts 
that the decree-halder was bound to dis- 
close— Misleading the court—Cancella- 

è tion of sale—Inherent power, See Ga 

Execution sale—Setting aside—Rights of 
parties on —Civil Procedure Code (1908). 
S 144—Etfect—Restoration cf property 
sold to judgment-debtor—Conditign of-- 


Deposit paid into Court by auction-pur-" 


caser to Complete sale—Amount paid to 
discharge debt charged on pro- 
perty—Refund of—Auction Purchasers 
right to—Inherent power of Court to 
order refund; Jai Barham v Kedar Nath 
Marwari (Lord Carson) ° (PC) 
~——Validity—Puichase by decree-holder— 
Failure to obtain permission to bid—- 
Application for permission and refusal 
thereof—Etfect—Sale voidable, not void 
— Suit to set aside sale—Li.nitation— 
Limitation Aci, 1908 — Art. 12—C. P,C, 
of 1882 —S. 294, last para — Application 
under- Matters to be considered.-Failure 
of decree-holder to obtain permission 
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Execution Sale.—(Coiid.) 


or relusal of application— Not perse 
ground for setting aside sale— Limitation 
Act—S. 18— Fraud— Hindu widow— 
Knowledge cf.—Effect on reversioners. 
Rai Radha Krishna v. Bisheshwar Sahay 
(Lord Phillimore — (P. C.) 
—-Validity— Purchaser’s rights — Pro- 
perty sold clearly identified but inaccu- 
rately described in documents relating to 
sale—Effect. (Venkatarama Aiyar v, 
Elumalai Naicker ( Schwabe C. J. and 
Wallace, J.) a 
General clauses Act—S. 6—Creditor’s peti- 
tion out of time under Provincial Insol- 
vency Act, HI of 1907 cannot be revived 
by the Court exercising its power to ex- 
cuse delay under S. 78 ot the subse- 
quent Pr. Ins. Act, V, of 1920. See 


Government of India Act, 1915 5. 108— 
Appellate Sides Rules, High Court 
(Madras)—Rules Nos. 4, 1 (1) ({}—Vaca- 
tion Judge of High Court—Powers— 
of—Jail Appeal — Dismissal on ground of 
limitation— Validity—Notification that he 
will dispose of ‘‘ urgent applications 
which reguire to be heard immediately” 
—Effect—Another appeal presented sub- 
sequntly against same conviction and 
sentence— Maintainability—Adinission of 
that appeal by same Judge in ignorance 
of his prior order—Effect—Critminal Pro 
cedure Code, S, 439—Revision—Review 
—High Court— Jurisdiction— Criminal 
case heard and decided by ne or more of 
its own Judges—Powers ia regard to— 
Dismissal for default of appearance— 
Jurisdiction in Criminal Appeal or Re 
vision, Kunhahamad Haji ln re (Old- 
field and Devadoss JJ) Pre 

Guardian adlitem—Suit ou pronote exe- 
cuted by a guardian for a minor—Such 
person not to be,appointed as guardian 
for the suit— Court guardian —Appoint- 
ment procured by false affidavit— Void — 
As if minor not represented. See 


Guardian and Ward—Delacto guardian— 
Acts of —Not binding on minor ualess for 
benefit or necessity. See since 

——Submission to arbitration —Guardian 
can, give up the minor’s right to object 
to irregular procedure. See 

G, and W. Act—Guardian appointed unde 
Supersession of—Failure to record 
reasons—C. P. C., O. 32 R.4,cl. (2,— 
Mere irregularity, See 


eee 


-——§. 17 (1) and (2)—Guardianship of the 


person of a minor- Preference among 
claimants—Presumptive heir ineligible 
Narasayya v Venkatappa (Spencer and 
Venkatasubba Rao, JJ.) a 
Hindu Law — Aboriginal Bhuiyas — 
' Chowrasi ” gadis—-Succession— Adop: 
tion—Special custom—Properiy situate 
in Santhal Parganas—Bhagalpur Court— 
Jurisdiction— Regulation IJI of 1872. 
Narayan Deo v, Kusum Kumari (Lord 
è Phillimore), 
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Hindu Law.— a 


-——Adoption—Original owner dying leav- 
ing behind him his widow anda soii— 
Death of son alter attaining 25 years 
of age—Power OW adoption of the widow 
of the original owner, not at an end, 
Yadavall v. A wamba v. Yadavalli 
Venkalaralnam. (Schuwbe C, J. and 
Wallace J.) iss 


——~Custom—Applicability—Tinattan caste 
in North Malabar following Makhatha- 
yam Law—Presumption in case of— 
Partition suit by member of caste— Parti- 
bility of property—Presumption— Onus 
of proo{—Plaintiff a Veetukutti—Right to 
share in joint family property —Basis of 
—~Presumption—Onus ot proof. Kushi 
Kutlyav. Raman (Schwabe C, J. and 
Waliace J.) ive 


—-Joint family — Dayabhaga school 
Business and ancestral property—-Be- 
quest of moveables and share of joint 
business by one member—Moveables and 
immoveables acquired out of the income 
and profits ot joint business—Joint pro- 
perty income mixed up with the business 
accounts-—Effect—-General presumption. 
Rajanikant@a Pal v. Jagmohan Pal 

(P. C) 


——Joint family--Madras Presidency — 
Business contract—Liability of members 
taking benefit and accepting— Minor 
member nut bound. Sadasiva Mudaliar 
v. Harsee Fakeer Mahomed Sait (Sir- 
John Edge). (P.C. 


——Joint Family— Manager—Lease by— 
Validity—Lease beyond competency of 
manager—Suit by other member to set 
aside—Offer of lessee to cut out offen- 
sive provisions so as to relieve plaintiff's 
share from them—Effect—Lease if can 
be upheld with offensive provisions cut 
out and separated—Lease to be regarded 
as a whole and its validity tested as on 
date of its execution. Narain Dasv. 
Abinash Chandra (Lord Buckmaster) 

i (P. C.) 


Joint Family— Member— Purchaser 
from—Rights of, and of other members 
—Partition suit by purchaser or by other 
members—Allotment of whole of alienat- 
ed oroperty to purchaser in— Conditions 
—Sale by member on his own behalf and 
on behalf of other members—S3le not in 
interests Of family—Security bond taken 
by purchaser from vendor to indemnify 
former against loss due to claim by other 
members—Effect. Davud Beevi Ammal 
v. Radhakréshna Aiyar (Schwabe C, J, 

and Watlag, J.) 

—-Joint family— Member— Self-acquisi- 
tion—Proof— Admission of existence 
of ancestral nec eus—#ffect” — On us, 
See (P. C.) 


—— —- Joint family property—Mortgaged 
by “Karta © —Legal necessity—High rate 
e 





Pack. 


349 


274 


396 


728 


309 


745 - 


Hindu Law.— (Contd ) p 


of interest and compound interest--Gom- 
promise in another suit—Admission of li- 
ability—Effect. Ram Bhujwan v. Nath 
Ram (Lord Parmoor) 


~—--——-Mitakshara familyg-Separation— 
Impartible estate—Acquisilions frem in- 
come—Accretions @ impartible estate. 
Rani Jagadamba Kumari t, Narain Singh 
(Lord Buckmaster) 
~——— Milakshara—I nheritance— Sudras 
in Madras— Illegitimate son— Share. 
Kamatammal v. Vásvanatha Naicker 
(Sir Lawrence Jenkins) 
Religious Endowinent—Idol—Pro- 

perty bequeathed to—Trespass—Right of 
worshippers to sue for possession—Civil 
Procedure Code O. 1. R. 8—Persons ac- 
ting as trustees—~Presumption of valid 
appointment. Rangasam: Naidu v. Krish. 
naswani Atyar. (Schwabe, C., J. and 
Wallace, J.) das 
——Re'igious Endowments—Malt—Mata- 
thepathi — Debts borrowed by—When 
binding on mutt properties in hands 
of successor — Debts not charged 
on mutt properties — Creditors right 
of direct recourse as against mutt 
properties — Practice — Pleadings—Coa- 
struction—Suit to recover debt cf prece- 
ding matathipathi from successor—Plea 
that debt is not binding because not 
contracted for benefit of mutt— Scope 
of, ‘Lakshmindra Thirthaswamiar v. 
Vibhudapriya Tirthaswamiar, (Krish- 
nan and Ramesam, JJ.) ius 
—— ReligiousEndowment—Temple—Rigbt 
of worshipper to remove idol and sub- 
stitute another. Golla Ckakrapani v. 
Katnari Lakshmanaperumallu. (Oldfield 
and Devadoss, JJ ) oe 
—~Widow--Alienation of a very small frca- 
tion of the estate for religious purposes 
—Validity —Conditions—Religious acts 
essential for salvation of soul of decea- 
sed--Acts, not essential or obligatory, 
but conducive to bliss of deceased’s soul 
—Alienation for~—Validity—Distinction. 
Kunwar Sardar Singh v. Kunj Behari 
Lal (Mr. Ameer Ali.) 
——Widow—Compromise— Powers of alie- 
nation by means of compromise— Vali- 
dity—Necessity—Meaning of—Moveable 
and immoveable property—Widow’s 
power’s in regard to—Distinction—Debt 
secured by mortgage of immoveable pro- 
perty—If moveable or immoveable pro- 
perty—Reversioner’s suit to see aside 
compromise—Onus of proof in, Ramsu- 
mran v. Mt. Shyan Kumari, (Lord Phil- 
limore,) 
—-Widow—Surrender—Widow given a 
life.eslate under a will—Gift by “widow 
of that estate to her daughter—Will— 
Substquently feund. nat genuine—No 
surrender, See ® id sine 
— Woman-—Gift or device in favour of — 
Estate taken — Presumption —Will—Con- 
struction—Widow estate taken by— 

e 
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187 
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677 


Hindu. aw.—(Contd.) ’ 


Widow’s estate or absolute estate—Re- ° 


quest to her of residue after payment of 
legacies—Recognition of her right to 
residue as heir—Test. Kanakammal v. 
Bakiavatsulu. Naidu, (Coutts Trotter 
„and Ramesam, JJ.) Kae 


Inam—Charity inam--Share of the proceeds 
of inam appropriated to the private use 
of the namdar— Effect of—Commutation 
of waram into fixed money rent—Rever- 
ter to waram system. Sundararaja 
Chariar v, Ethibarkhan Sahib. (Ayling 
and Ramesaim, JJ) sar 


Income Tax Act (VII of 1918}, Ss 35 and 33 
(1)—Income accruing outside British 
India, but derived through or from a 
business connection in British India— 
Liability to Income-tax Act, 3. 33 (1)— 
not a charging, buta machinery section 
—Its applicability The Secretary, Board 
of Revenue Incomeltax Madras v. The 
Madras Export Company, Madras (Sch- 
wabe and Wallace, JJ.) Ba 

8. 3 (i)—Income “ accruing or arising or 
received in British India or deemed to 
accrue or arise, or to be received in 
British India '’—Meaning—Company— 
Profits earned outside British India— 
Liability to assessment—Same sum of 
money cannot be received gua income 
twice over. once outside British India, 

eand once inside it. The Secretary Board 
of Revenue Income Tax, Madras v.Ripon 
Press and Sugar Mills Company, Ltd., 
(Sir Walter Salis Schwabe, K. C. Chief 
justice, Oldfield and Coutts Trotter, JJ.) 

Insolvency—Official Receiv2r—Sale held by 
—Interference by Court—Powers of— 
Action of Receiver irregular and prejudi- 
cial to general interests of creditors— 
Interference on ground of. Ramabadra 
Chetty v. Ramasami Chetly (p pencer and 
Venkata Subba Rao, JJ.) re 

Jurisdiction—Guardian and Wards Act 
District Court’s power over property of 
which the mino! is a trustee—Consent 

ecannot confer jurisdiction, See aw 

Land Acgu'sition Act, Ss 23 and 24— 
—Building surrounded by garden land— 
Compulsory acquisition— Mode of Valua- 
tion—Twenty times the net annual ren- 


tal—Evidence Act Ss. 34 and 124—Re-. 


port made by Thasildar to Collector— 
Admissibility in evidence - Privilege. 
Ratuamasari v. The Secretary of State 
for India (Krishnan and Ramesam, JJ.) 


Legal Practitioners, Act S. 13 (f)— 
“Any other reasonable cause’’--Not 
confined to acts done in 1 professional 
capacity. See 

—S§. 36—Enquiry under—Procedure— 
Revision--Interference by ihe High Court. 

9 Varadachariar vy. Kalyanasundaram 
Iyer (Venkatasubba Rao, J.) se 

Limitation — Adding defendants under 
ÇC. P. C. O, L R. 10 cl, (2) — Hindu 
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Limitation.—(Conta.) À 


a e 
widow on record, as main defendant— 
Question of validity of adoption— Rever- 
sioners applying ta join more tban 6 
years alter date of adoption—Parties wha 


would otherwise be bound by decision’ 


agagitst widowrRight to be impleaded as 
parties, ete 


-———Starting point—Some person trustee 
for the melvaramdar and the kudivaram- 
dar—Plaintiff subsequently appointed— 
Receiver for the melvaramdar—Time for 
suit for rent begins to run only from date 
of appointment, 

—Ss, 5—Delay in presentation if sean 
Aepeal Ex-parte order executing—Might 
be set aside on application by Rospond- 
dent, See ins 

——§, 10 and Arts. 49 and 145— Applica- 
bility of —Express trust—Suit for reco- 
very of property Or its value by benefi- 
ciary—Limitation. Kistnuappa Chetty v. 


Lakshmi Ammal, (Schwabe K,C. a 


Jastice and Wallace, J) 


-—§, 10—Specific purpose Meane 
Agreement for payment of sum out of 
particular fund—Obligor if and when 
trustee within the meaning of S. 110— 
Suit to recover sum outof fund—Lim, 
Act, Art, 120—Agreement.to pay on 
demand—Suit upon—Limjtation—Star- 
ting point~Demand if and when condi- 
tion precedent—"* On demand ''—Meau- 
ing-Promissory Note—Assignment of— 
Assignee’s rights— Recital mentioning 
smaller sum as being due for interest— 

e Operative part assigning all—Rigbts— 
Effect. Tz Secretary of State for India 
in Council v. Pandit Radhika Prasad 
Bapuji. (Sir Walter Salts Schwabe K. C. 
Chief Justice, and Wallace, J.) 


-——$, 14—-Time spent in prior litigation— 
Exclusion 0t— Bora fide claim by defen- 
dant. Kunhi Kutti v, Kunhammad (Sch- 
wabe C. J. and Wallace, J.) 


—Art, 11— Applicability order merely direc-' 


tinga claim to be notified in sale procla- 
mation"-Not an order against the claimant 
—C. P. C., O. 21, R, 63 

—Sch.1, Art 12—Suit to set aside Seid: 
able execution sale—Barred after a 
year from confirmation See 

— Art, 16—Suit for recovery of water- 
cess alleged to have been illegally collect- 
ed Ly Government-——Limitation-— Madras 
Revenue Recovery Act (11 of 1864), S.59 
Madras Irrigation Cess Act (VII o. 1865), 
S. 2. The Secretary of State v. Nagaraja 
Aiyar (Spencer and? Krishnan, JJ) de 


—— Arts. 61 and 86 ~Mutual, ope. and cur- ` 


rent account —Test of—Mutual dealings 
and obligations—Balance in favour of ci- 
ther party. Kunhi Kutti Ali v. Kunkam- 
mad (Schwabe, C J, and Wallace, J.) ... 


— Art. 116—Applicability — Personal 


covenant in mortgage deed -Registration ` 


invalid as regards immoveable properties 
è comprised therein. See t 


PAGE. 


322 


318 


279 


431 


179 
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Madras Dt, Municipalities,—(Conid.) 
— Art. ]20—"' On demand” ata parti- 


cular place or in a particular manner- | 


Starting point ig limitation— Only after 
actual demand that place or in that 
manner, See vee 


—Sch, I, Arts. 184, 142 and 144—Appli- 
cabil’ty- Mortgage by muf&walli of Wakf- 
property. in 1899—Possession by mort- 
gage alter 190i—Suit by successor to the 
mutawalli office in 1913—Not barred. 
bee ae 


— Art. 141—Suit for reer on the 
death of the female owne, — Dispute as to 
reversionary right—Liim:tation—Start- 
ing poin Ranganatha Rao v. Rama 
Pandtihar. (Phillips and Ramesam, JJ). 


Madras Act [ of 1876, Ss. 2 and 6—Perma- 
nently settled estate—Suit for separate 
registry — Refusal —Grounds for, Sri 
Rajah Inuganti Rajagopala Rao v. 
Veukatasurya Rao. (Krishnan 
Ramesam, JJ.) 


Madras City Police Act, (XXIV of 1859) § 
21—Power of police to arrest without 
warrant. See 


Madras City Tenants Frotection Act III of 
1922—S8s. 2, 9—Expl.—Trust land of 
temple or mosque—Tenant -of—Right to 
enforce compulsory sale of land under 
S. 9—Land which can be conveyed under 
any power in Fx planation— Meaning— 
Trustee—Trust property— —Alienation of 
—Validity—Conditions. Parthasarathy 
Aiyangar v. Doraiswami Naicker, 
(Spencer and Venkatasubba Rao, JJ.) . 


——Ss.9 and 10—Tenant against whom 
decree in ejectment was passed before 
coming into torce of the Act, whether can 
apply under S. 9 of the Act—Application 
under the Act as legal representative of 
tenant—Duty of Court to determine re- 
presentativé character. Latifa Bi v, 
Mottai Ainmal. (Spencer and Venkata- 
subba Rao, JJ.) 


Madras Court of Wards Act (Madras Aot I of 
1902). S 59— Release by the Court of 
Wards of an estate—Appointment of 
guardian—Powers of guardian—" Pro- 
perty of the minor” meaning of— 
Whetber trust properly included in the 
expression—Direction for taking ac- 
counts of trust property by the District 
Court, validity of—Consent of parties 
cannot give jurisdiction. Varada- 
chariar v Rasa Ramakrishnamma 
Garii. (Sencer ` and Venkatasubba 
Rao, JJ») 


Madrus District Municipalities Act of 1920 
—Chairman—Election —Validity—" T ak- 
ing partin a ballot” inRule IV of election 
rules—Meaning—Breach of rules when 
ground for setting aside election—Ordes 
setting aside pigetion fgr breåch of rules 
Omission to decide “whether breach 


materially affected result of election— 


Revision—Interference with order in— 
Jurisdiction—C. P,C.—S. 116 (c)—Acting 


and . 
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Madras District Municiplities Act.-(Contd.) PAGE. 


with material irregularity—Meaning— 
District Municipalities Act—S. 28— 
. Chairman—Meanuing. Ahmad Thambi 
Maraicair v, Basava Maificayar, (Wal- 
lace, J.) ee 


—-(V of 1920)—Rule t of rules framed by 
Government under— Election Pelition— 
Jutisdiction to try—Sub-Judge having 
jurisdiction — Meaning=Illegal order 
refusing to enterta:n petition—Revision 
against — Interfere#ce —High Couri— 
Jurisdiction —Governmenť ot India Act 
S. 107—C, P, C, S. 115--" Courts” —Sub. 
Judge if a or merely a persona designata 
Detvanayagam Pillai v. Divan Mohitdeen 
Rowther. (Davadoss, J.) és 


Madras Local Boards Act (XIV of 1920)— 
Rules framed under— Rule 4 sub-Rr, (1), 
(2) and (3)—Election to Taluk Board— 
Objection pet tion—Delay in depositing 
requisite amount—Power of Court to 
excuse delay and p.oceed with enquiry 
—Civil Procedure Code, S. 115— Revi- 
sion, Maxim Actus Curiae neminem 
gravabif, applicability of Krishnaji 
Reddiar v Muthuogeera Reddiar. (Krish- 
nan, J.) ove 

——Rule 10, Cl 1 and 2, Schedule X — Effect 
—President of Taluk Board—Extension 
of term of office under Rule lu (1)— Effect 
--Office as a member--Terri of--Not neces- 
sarily exltended— District Judge acting 
under S, 57 of and under election rules 
—lf Court or ferson designata—Orders 
passed by — High Court~— Revision — 
Interference in—Jurisdiction—Ground— 
Assumption Gf jurisdiction on erroneous 
view of sections andrules of Act if one 
—C. P. C.—S. 11-—Acting with material 
irregularity or illegality -What amounts 
to—Rule 12 (3) of Madras Local Boards 
Act--Final--Meaning--Effect—Election— 
Validity— Declaration without inquiry 
into charges ot election offences—Lega- 
lity. Ramaswami Goundan v. Muthu- 
velappa Gopundar, (Krishan and Ven- 
katasubba Rao, JJ.) ziwa 

Madras Village Courts Act (I of 1889) Ss. 66 
and 67—Transier of decree tor execution 
by District Munsif—Cannot be made to 
another District Munsif’s Court. See... 

Mahomedan Law—Dower—Agreement at 
time of inarriage in respect of—Proof— 
Quantuin—Suit te recover dower brought 
against husband’s heirs about 3% years 
after marriage— Case resting entirely on 
Oral evidence, (Mussammal Hafizan 
Bibi v, Musammat Suba Bibi. (Lord 

Salvesan.) 


——Porebunder Halai Memons —8ucces- 
sion and Inheritance — Exclusion of 
fema@les—Custom. Khasubai v. Maho- 
med Haji Abu (LordyDuned@M.) 

— Religious Endowment— Khankah — 
Nature and origin-— Sajjadanasbim — 
Position and powers— Surplus offerings 
—Right eto—Other members of his 
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(P, C.) 35 
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Mortgagor and Mortgagee. 


family—Right to share gurplus offerings 
— Evidence — Succession to office of 
Sajjadanashin — Rules governing — 
Religious purposes— Dedication to— 
Proof of—Absence of use of word 
waki— effect Khawaja Mahomed 
‘Hamid v. Mian Mahomad (Viscount 
Cave) 


——Will—Construction—Legacy to heirs 
Consent of heirs—Onus, Salayyee v, 
Fatima Bi Bi. (Lord Phillimore) 


Malabar Law-—Karnavan — C-mpromise 
decree against—Deciee passed on foot of 
mortgage of tawazhi property—Suit by 
junior members for declaration of its 


invalidity—Proof of validity of com- 
Promise — Onus on alenee— Main- 
tainab‘lity of suit by junior mem- 


bers— Objection to— Permiss bility for 
first time in second appeal, Subra- 
mawa Pattar v, Kizhakkakara Uhan- 
anthil Ran an, (Oldfield and Ramesam, 
JJ) s 


—-Tarwad—Junior members—Separate 
maintenance — Right to—Rate of 
maintenance—Considerations determin- 
ing rate—The weight to be given to the 
karnavan’s decision—-Form of decree 
for maintenance, Kolttal Kunha- 
likutly Haji v. Kottal Kuuhamayan, 
(Srt Walter Salis Schwabe, K. C. Chief 
Justice and Wallace, J.) yee 


Malabar Martial Law Ordinance (I of 1929). 
S. 4 (2) (b)—Special Magistrates—Ap- 
peiotinent of retired D.puty Collector— 
Legality of—Criminal Procedure Code, 
Ss. 12 and 40—General Clauses Act S. 3 
(31). Kattil hoti Mamed Haji, In re, (Ojd- 
field and Ramesam, J] ) U wie 

Maxim —Actus Curiae neminey gravabit— 
Jnapplicable when the fault is the party’s 
ee ae 

Mesne profits—Measure of—Rent payable 
to landholder—D€duction of Golkonda 

eRamachandradu v. Venkata Narasimha 
Row Garu, (Oldfield and Venkata- 
subba Rao, JJ,) “és 

Mortgage—Fossession—Offer to pay on the 
due date—Refusal to accept— Waiver of 


tender—Interest—Provision fixing annu-. 


al charges—Validity. Chalikarri Ven- 
katarayanim Gaiu v, Sri Razah Vatisa- 
vaya Venkata Subhadrayya, (Lord 
Buckmaster.) 
Two years’ term—Mortgagee’s suit for 
interest—Subseqyeat suit for principal 
and further interest—-Bar—Code ot Civil 
Procedure (1903), 0.2, R. 2. Kishnan 
Naratis v. Pala Mal, (Lord Buckmast- 
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Mortgagor and Mortgagee —Sub-mortgage 
—Suit by mortgagor for redemption— 
Omission to implead ove of tae sub-mort- 
gagees —Rights of sub mortgagee — No 
privity between sub-mortgagees. Rarich- 
an v, Damayanti (Ramesam, J.) 


363 


10 


(S e 

Negdtiabfe instrument. PACE, Practice. PAGE, 

Negotiable instrument—Pro-note—Suit on Effect—Conviction in case of Legality. 
—Ameéidment of plaint to include relief Srinivasalu Reddiar v, Govinda Goun- 
on or ginal consideration — Propriety. ji dan—Sohwabe C. J.) ee. 138 
See .. 361 8S, 403— —Criminak Misappropriation — 

Negotiable Instrument Act, Ss. 8. 9and 78 Dishonest intention— Takin g and retain- 
—Prohibitary order against payee ing under bona fide belief*that the pro- 
of a piomissory note not to receive perty belongs to accused— istinction— 
money or tu deal with the note Test. Dwarka Doss v. Narasimhalu 
whether vald attachment of the note— Naidu (Krishnan, g.) we 128 
Civil Procedure Code; S. 64 -Whether g 4ll—Receiving stolen property 
applicable—1ndorsee with notice from Evidence of—Guilty Msowledge— Pre- 
such payee, whether holder or holder in sumption —Evidence—Statement made 
due course. Subramania Aiyer wv, by co accused—Admissibility, Ramudu 
Chokalinga Mudalior Phillips and Atyar lure (Krishnan, J.) wee 243 
Devailoss, JJ.) + 206 ___s 439—Mischief—Essentials of offence 

—5§. §7— Promissory note in favour of ex- — Binding up channel in one's own land 
ecutor—Suit by legatee— Indorsement --Conviction for mischief- Legality--Con- 
essential—Suit on promissory note if ditions Budda Reddi Inre (Krishnan, J} 234 
maintainable. Kuppuswanu Mudali v, Police Act—Rule published in the Fort St. 
Narryanaswami Aiyar (Ayling and George Gazette of 10ih February, 1922 
Ordgers, JJ). 510 No, 189—Person riding on a bicycle but 

dir ioe Side Rules (Madras High dait, not on the saddle and- taken by another 
Appendix II) Serial Nos. 35 and 36 — person who pedals the bicycle-- Whether 
Contentious probate suit—Decision of a gutity under the rule—Single person. 
Judge on the Original Side— Appeal riding on a bicycle but not on the saddle 
against decision—Court-fee payable on whether guilty Crows Prosecutor v. 
the Memorandum of appeal. Perumal Doraiswami (Krishnan, J.) .... 201 
Chetty v. Kandaswamt Chetty (Schwabe, Practice—Appeal- Exemotion from admis- 

C.J.) we 146 s On into evidence on the ground of privi- 

Oudh Estates Act (I OF 1869)—Succession lege—Can’t be claimed for the first time 
—Widows and reversio.er'’s righls—Ex- in Appeal. See ve “132 
pec.ancy—-Transfer— Claim for money ——Appeal-Objection to maintainability of 
advanced on t:ansfer—Agreements and suit in Order appealed from to some 
Contrac’s—Di tinction— Coutracts ACC, extent consent order which contemplated 

a Ss 65 and 2—Limiation Thakurain - such an appeal—Objection not maintain- 
Rarnaith Kuar v. Thakur Indar Baha- able. See 758 (P, C.) 


dur Singh. 


——5. 23--S. 8—List 4—Succession— Or- 
dinary law'’—Male primogeniture Sanad 
— Evidence of instances of widows’ suc 
cession prior to*Sanad—Crown Grants 
Act (XV of 1895) S. 3. Badri Narain 
Singh v. Harnam Kaur (Viscount 
Cave). è 

Penal Code, Ss, 81, 96,97, 100to 105— 
Criminal Procedure Code (Act V of 1898) 

` Ss, 54 tə57—Madras City Police Act 
XXIV of 1859, S. 51—Right of Police 
Officer to arrest without warrant fcr a 
non-cognisable offence—Wrosngful res- 
traint—Wiongful confinement— English 
Common Law right of private citizen to 

- arrest, whelher applies to this country, 
Gopal Naidu In re (Schwabe, K. C. Chief 
justice Phillips, Devadas, Venkata- 
stbba Raoand Wallace, JJ.) ses 

——8. 146—Violence—Meaning—S. 349— 
Force—Meaning—Use of force against 
inanimate objects—Conviction under $ 
146 for—Legality. Veukatasubba Aiyar 
In ve (Krishna, J ) 

-- ~§. 294 A— Conviction under—Validity 

Conditirn3s. Ramaswami Mudai In re 
—(Krishuan, J.) ie 

——§, 378—Thelft—Offence of— Essentials 

e—Dishonest taking—Meaning—Bona nde 
claims of right—Taking under—Proof— 


(Sir Lawrence Jenkins) (P C.) 489 


(P. @.) 337 


655 








—— Default of apperance—Fault of party 
or his legal advisers—Proper course for 
the Court-Costs sufficient punishment for 
party in default. Lakshiminarayana v, 
The Standard Oil Company (Schwabe K, 
C. Chief justice and Wallace J) ot 


—Joinder of claims — Pro-note—Suit 
upon, and inthe alternative upon the 
original consideration—Maintainability-- 
Amendment of plaint~Suit upon pro- 
no:e—Amendment so as to make it one 
upon Original consideration also—Pro- 
priety, Sundara Atyar v Arumugam 
Pillai (Krishnan J). es 

——Maintainability of suit—By junior 
members of tarwad--Refusal by Karnavan 
to sue not shown—Obyection for the first 
time in Secend Appeal—Not allowed ... 


——Revision--Objection to non-joinder of 
parties in a Reference to Arbitration— 
Whether can be taken for the first time 
ia the High Court. See 


—-Right of appeal--Agreement by patties 


to be bound by the decision of a Court on, - 


local inspectijg —*Whethet excludes 
right of appeal—Righ? of appeal not 
taken away unless parties agree expressly 
or; by necessary implication, Sankara: 
narayana Pillai v. Ramawaint Pillai 
(Schwabe, C. J and Wallace, J) © ue 


488 


361 


596 


258 


Presidency Small Cause Courts. 


' Presidency Small Cause Courts Act, Sq. 88 
and 92—Application for ret ial--Summer 
vacation—Presentation of the application 
on the reopening day— Whether in time 
—Notitcatien of summe¥ vacation for 
192\ paragraph »5—* other papers" 
meaning of—General Clauses Act S.10— 
Lower Court not entertaining the appli- 
cation on the ground of limitation— 
Revision—Civil Procedure Code, S. 115. 
The British India Steam Navigation Co. 
v, Sharafally, (S pfucer and Venkata 
Subba Rao JJ.) 


—-Ss. 41 and 47—Sutmmary proceedings 
to eject occupant— Application for stay 
pending suit in the High Court—No dis- 
cretion to refuse stay—fime for making 
the application. Krishna Aiyar v, Sub- 
-ramania diyar, (Schwabe, C J.) — 

Presidefcy Towns Insolvency Act— Rules 
framed thereunder R. 136—Costs—Scale 
of in insolvency proceedings. The O fficial 
Assignee of Madras v. Doraiappa Aiyar. 
(Schwabe, C. J. and Wallace, J.) 


Principal and agent—Payment by a debtor 
to agent authorized to receive—Re- 
ceipt by agent as suc'1—Subsequent mis- 
appropriation by agent— Whether debt- 
Or can recoverthe amount from the 
agent Kulandavelu Pillai v. Rama: 
swami Naicker (Oldfied, J.) 


Principal and surety—Extinguishment of 
the principal debt by merger of the estates 
of the debtor and the creditor ~Liability 
of surety, whether extinguished. No 
difference in the application of tha rule if 
surety bond was executed lo the Court 
for the decree-holder. Sami Alyar v, 
Ramaswami Cheltiar, (Spencer and 
Venkatasubba Rao, Jf.) sei 


Prisons Act 5, 42—Offe.ce under—dAbet- 
ment — Prisouer conmainicating with 
-anotber by letter—Penalty. Strtnivesa 
Chetty In re (Venkatasubba Rao, JJ.) ... 
privy Council—Appeal — Special leave— 
Reasons for refusal —Practice— Pleader 
—Cancellation of Sanad—Court’s discre- 
tion—Legal Practitioners Act of 1879, 
S, 15 (f). “Any other reasonable cause”. 


Shanker Ganesh Dabir v. The Secrelary of 
State for India in Council, (Lord Buok- 
masler) da 

Provincial Insolvency Act (V of 1920). Ss. 5 
57 and 75—ILas divency -Power to gppoiat 
special Receiver in supersession of the 
Official Receiver — Grounds for such 
appointment--Appeal by Official Receiver 
—Madras Insolvency Rules, Rr. iland 12 
—Scope of. Official Receiver, Tanjore v. 
Nataraja Sastrigal. (Spencer and 
Venkatasubba Rao, JJ.) AA 

——§. —N3it retrospective — General 
Clauses Act, S, 6—Pro*incial €nsolvency 
Act {III of 1997), S, 6 (4)—Creditor’s 
petition to adjudge debtor an insolvent— 
Presentation to wrong Court- Reprsen- 

_ tation to proper Court more than three 


` 
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100 


386 


li 


411 
uv 


495 


171 


585 


32 


Rèñañd, e 

months after the act of insolvency— 
Power to excuse delay—Limiration Act, 
S.5 Aiyapparaju v Venkatakrishnayya 
Spencer and Venkatasubba Rao JJ.) 


Provincial Small Cause Courts Act, S. 17--Ex- 
parte decree—Setting aside—Deposil of 
decree amount—Delay io issuing chalan 
— Power of Court to excuse delay. Kotl- 
pillai Samiban v Sappanimuthu Samban 
(Ramesam, J.) 


Receiver appointed by court—Not authoris- 
ed to mortgage by order of appointment 
—Mortgaze by—void See avi 

—— Decree in favour of—Attachment with 
out leave of Court—Assignment by recei- 
ver—Rights ot assignee. Kalyana- 
sundaram Atyar v. Narasimha Aiypan- 
gar (Spencer and Venkatasubba Rao, JJ}. 

Registration Act—S. 17— Registration— 
Invalidity— Mortgage deed—Inclusiou of 
item merely to give jurisdiction to regis- 
tering officer—Registration obtained by 
—Effect—Personal covenant to repay in 
deed—Claim* to enforce—Limitation— 
Limitation Act, Art. 116—Applicability— 
Registration of deed as regards covenant 
not invalid — Registration Act, S. 29, 
Rama Raov. Vedayya (Philips and 
Devadoss, JJ.) 


— ~Ss. 17 and 49—Unregistered ATA 
deed—Admissibility in evidence 19 prove 
division in status —“Transaction affecting 
immoveable property” in S. 49 cf tbe 
Registration Act, meaniag of. Saraswat- 
amma v Puddayya (Spencer and Ven- 
katasubba Rao, JJ.) 


— $. 17 (b); Sub-S. (2), Proviso—Parti- 
ton—Deed effecting -— Mcmorandum 
regarding cesser of jointness and provid- 
ing tor execution o: formal deed of parti- 
tion —Distinction — Registration— Neces- 
sity — Partition — Completed partition 
with regard 1ọ portion of properties — 
Suit for partition’ with regard to rest— 
Re opening ot partition already complet- 
ed in—Validit;—-Joint family—Member 
of ~—Self-acquisition—Plea with regard 
to portion of properties--Onus of proof 
Ancestral nucleus — Admission of— 
Effect, 
Aiyer (Mr. Ameer Ali.) 


-——§. 32 (b)—-Deed— Registration—Person 
to present deed for—Security bond in 
favour of District Judge ofa place— 
Registration— Validity — C:erk of tbat 
Court —Presentatioa for registration by— 
Effect—S. 32 (b) —'Representative’ —- 
Meaning—Provisions of S. 32—Non- 
compliance with—Effect. Ma Shwe Mye 
v. Maung Ho Hnaung (Viscount Cave)P. 


Remand—Trial of case on—Jurisdiction— 
9 Rewand to one Court -Treial by another 
Legality —C. P. C. S. 21-—Applicability 
of, or of principle of. Uthuman Ammal 
v Naina Mahomed Rowther (Krishnan, 
J.) 
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238 


Res Sudie€atas 


Kes judicata—Malabar Law—Karnavan— 
Suit by—Decision in, that a person whose 
property was claimed on behalf of tarwad 
followed Makatayam and not Maruma- 
kattaya un Law—Res judicata against 
tarwad—Judgment—Pyiut decided —Evi- 
dence as to—Admissibility—C, I. C. of 
1882, S 33l1—Pruper procedure under— 
Claim petition treated as inere interlocu- 
tory application in suit itself—-O;der in— 
Etfecl—Not res judicata. Kvonamyelli 
Unnara v. Kushi Raman (Schwabe, C. J. 
and Waliace, J.) SA 


Review—Criminal cases See. ala 


——Critninial matters—Powers of courts— 
Of High Court—when dismissal is for 
default of appearance. See wis 


Sale of future goods—Goods to be manu- 
factured and received from named Mills 
Supply from Mills stopped—Breach of 
contract by seller—Construction ot con- 
tract — Frustration. Hernandrai Pul- 
Chand v. Pragdas Budshen, (Lord 
Sumner), 


Saranjam Grant—Land or royal share of 
revenue— Presumption —Onus— Resump- 
tion by Government — Jurisdiction of 
Civil Courts—Bombay Revenue Juris 
diction Act of 1876, S. 4. Secretary of 
Stat: for India in Council v, Laxmibai 
(Lord Saivesen) 


Specsfic Per.ormance — Decree for—Form 
of—Contract ior sale—Decree fixing 
t me for payment by vendee and direct- 

è ing executioa of registered conveyance 

‘on such paymeat— Propriety ol—Nature 
of—Default by either party—Rights of 
Opponent—Exters:on of time fxed for 
payment—Power of Original Court and 
of Appellate Court in appeal from decree 
Specihic Relief Ati, S. 35 —Specific Per- 
formance—Grounds for refusing—Disccre- 
tion of Court—Some of interested persons 
not joining as plaiatiffs but made defen- 
dants--Delay in suiag—Teader of price — 
Waiver of—What amounts to. Abdu 
Shakar Sahib vy. Abdul Rahiman Sahib 
(Wallace, J.) cats 


Specific Relief Act, S. 27 (b) and (c)—Con- 
tract for the purchase of land by manager 
of ajoint Hindu family—Enforceability 
against other co-parceners—Coatract not 
necessary or b-:neficial— Minor co- 
parceners—-Specific performance. Bappu 
v, Annamalai Chettiar (Phillips and 
Devadoss, J J}- cua 


Lj 
——5. 42—Suit for declaration that mort- 
gage partly invalid—Further relief of re- 
demption possible — Declaration not 
granted—Plaint allowed to be amended. 
See yei 


Subrogation—Execution sale—Payment by 
auction purchaser to chargeholder—Sals 
subsequently set aside—A uction purcha- 

e Ser entitled to stand in the shoes of 
charge holder. See. pi 


. (P. C.) 498 
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107 


226 


515 
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735 


Tender. 


4 p 
Tender —Application by party éntided for 
withdrawal subjeet to conditions—Objec- 
tions by depositor— Whether the validity 
of tender affected Ye. “See 


T. P. Act, 8. 6—Lease—Reng due under— 
Assigument of—Renewal of lease—Rent 
due under—Assignee’s right to. Rama 
r v. Rama Kytty Achan (Ramesam, 


S., 58—Proviso—Appligability--Fraudu- 
lont transferee---Bona fide transferee ior 
value without notice from—Who is a— 
Such transferee if protected by proviso. 
Kunhu Pathu Nassiar v Raru Nair 
(Oldfield and Ramesam, JJ) Nes 


--—§. 53 —Transfer of property—Partition 
—among members of a family. -Rasa 
Goundan v, Arunachela Goundan (Olde 





field and Venkulasubba Rao, JJ) og 


— S. 76, cl. (i)—'' Gross receipts ’’-~ Pay- 
ments for Revenue demands, necessary 
vepairs and c%llection charges to be 
deducted—Do not icclude interest upon 
the amounts collected—But include 


amounts that might have been collected. 


with due diligence See or 


—Ss. 83, 84, 76 — Deposit under S 83— 
Right of mortgagor—Mortgagee becom- 
ing owner Of part of mortgaged property 
—Effect~—Validity of deposit— Condi- 
tions—Effect of valid deposit on rights 
and liabilities of mortgagor and mort- 
gagee—Proper decree in such cases— 
“Geoss receipts” in S. 76, cl. (‘)—Interest 
on profits if included—Payments by 


mortgagce of public demands on mort- . ’ 


gaged properly for necessary repairs 
and collection charges—- Mortgagee’s 
right to credit for—Rents and prohts leit 
uncollected—Mortgagee’s liability for— 
Failure of mortgagor to get possession of 
portion of mortgaged property in 
pursuance of decree—Proits of that 
partion —Mortgagee when not liable for 
—Trusts Act, S. 90—Applicability — 
Revenue sale of equity -of redemption 
in mortgaged property—Purchase by 
mortgagee —Validity—Revenue due in 
respect ot property not mortgaged— 
Effect —Dzcree—Acquiescence by decree 
holder—Execution of decree if amounts 
to, Subba Rao Garu v. Sri Bahisu 
Buchi Sarverayudu (Krishnan and Ven- 
katasubba Rao, JJ) 


—S. 88—Mortgage money deposited in 
Court but not drawn owing to disputes 
among theirs of mortgagee—Cessation of 
interest. “agathal v. Arumugam 
Pillai (Phillips and Devudoss, JJ.) 


` e 
Wakf{—Provision¥f r religious purposes 
and for 
Settlor’s family—Mortgage by Mutwalli 
~-~Absence of necessity—Effect—Suit by 
succeeding Mutwalii-Limitation—I¢dian 


the benefit of members of. 
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513 


534 


534 


Wakf.— (Con td.) Y 


Limitation Act (IX of 1908), arttcles 134, 
142 and 144 schedule 1. Abaur Rahim 
v. Narayan Das (Lord Sumner) (P.C) 


W1ll—Construction—Presumftion against 
intestacy. Sce ° sis 


——Execution— Issue as to— Finding 
proper in case of—Forgery—Finding as 
to, not proper—Draft of Will-- Person 
preparing— Evidence of—Value of— 
Execution of Will-@Jnderstanding by 
or mental capacity.of testator—Issue as 
to—Distinction — Witness -turning 


Eo wy 
l 
Will.—(Contd.) 


turned hostile unnecessary— Eviderce 
Act, 5. 


Lawrence Zenkinus) 


Workman's Breach of Contract Act (Act 
XIII of 1859) §.1—Amending Act XII 
of 1920—Joint contract with more than 
one artificer—Whether falls within the 
purview of the Act—Facts to be con- 
sidered in cases of Joint Contracts—Evi- 
dence Act, S. 92. Kandasami Mudalt 
y. Guruswamt Pillai (Yldafteld and 





hostile—Procedure—veclaration that he Devadoss, JJ.) sza 
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